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LEACH  a.  BOYNTON. 

Sitpreme  Court,  Tompkins  Special  Term  •  April,  1856. 
PLEADING. — SHAM  AND  FRIVOLOUS  ANSWERS. 

The  defendants  deny  in  their  answer,  any  knowledge  or  information  sufficient  to 
form  a  belief  of  allegations  in  the  complaint  which  are  presumptively  within  their 
personal  knowlege,  does  not  render  the  answer  frivolous. 

Such  an  answer  may  be  shown  to  be  false  and  be  stricken  out  as  sham  ;  but  the 
plaintiff  cannot  have  judgment  on  the  ground  that  it  is  frivolous. 

A  frivolous  answer  is  one  that  does  not  contain  any  defence  to  any  part  of  the 
plaintiff's  cause  of  action  ;  and  its  insufficiency  as  a  defence,  must  be  so  glaring 
that  the  court  can  determine  it  upon  a  bare  inspection  without  argument. 

A  sham  answer  is  one  which  is  false. 

It  is  well  settled  that  a  denial  by  a  defendant  of  any  knowledge  or  information  suf- 
cient  to  form  a  belief,  respecting  material  allegations  in  the  complaint,  forms  a 
material  issue,  which  compels  the  plaintiff  to  prove  such  allegations  on  trial. 

Application  for  judgment  on  frivolous  answer. 

B.  F.  Tracy,  for  plaintiff. 
James  L.  Wood*,  for  defendants. 

BALCOM,  J. — The  plaintiff  makes  application  upon  a  five 
days'  notice  under  section  247  of  the  Code,  for  judgment  in 
this  action,  on-the  ground  that  the  answer  is  frivolous. 
VOL.  III.— 1 


2  ABBOTTS'  PRACTICE  REPORTS. 

Leach  a.  Boynton. 

The  complaint  states  that  the  defendant  Boynton,  on  the 
fifth  day  of  July,  1555,  made  his  promissory  note  in  writing, 
whereby  for  value  received  he  promised  to  pay  to  the  order 
of  the  defendant  Hathaway,  six  months  from  the  date  of  such 
note,  the  sum  of  one  thousand  dollars,  at  the  Bank  of  Owego, 
with  interest.  That  the  defendants,  Hathaway,  Gray,  and 
Woods,  on  the  same  day  duly  endorsed  and  delivered  said 
note  to  the  plaintiff;  and  that  when  said  note  became  due 
and  payable  it  was  duly  presented  for  payment,  to  the  de- 
fendant Boynton,  at  the  Bank  of  Owego ;  and  that  payment 
thereof  was  duly  demanded,  but  the  same  was  not  paid  ;  and 
that  due  notice  thereof  was  given  to  the  defendants,  I  lath- 
away,  Gray,  and  Woods.  The  complaint  further  states  that 
the  plaintiff  was  the  lawful  owner  and  holder  of  said  note, 
and  that  the  defendants  were  indebted  to  him  thereupon  in 
the  sum  of  one  thousand  dollars,  with  interest  thereon  from 
the  fifth  day  of  July,  1855.  For  which  sum  and  interest  and 
expenses  of  protest,  the  plaintiff  demands  judgment  against 
the  defendants,  besides  costs.  The  complaint  is  duly  veritied. 

The  defendants  made  a  joint  answer  to  the  complaint  in 
these  words,  viz:  "These  defendants  deny  any  knowledge  or 
information  sufficient  to  form  a  belief,  that  the  said  defendant 
Austin  II.  Boynton  made  the  note  alleged  in  said  complaint 
to  have  been  made  by  him  ;  or  that  said  defendants,  Hatha- 
way, Gray,  and  Woods  endorsed  said  note,  or  delivered  the 
same  to  the  plaintiff;  or  that  said  note  when  it  became  due 
and  payable,  or  at  any  other  time,  was  presented  to  said  Boyn- 
ton, or  at  said  bank  for  payment;  or  that  payment  thereof 
was  duly  demanded  ;  or  that  notice  of  such  presentment  or 
demand  or  of  the  non-payment  of  said  note  was  given  to 
either  of  said  defendants;  or  that  they  or  either  of  them 
are  indebted  to  the  plaintiff  on  said  note."  The  artswer  is 
veritied  by  all  of  the  defendants. 

Is  this  answer  frivolous?  Judging  it  by  the  following  deci- 
sions it  probably  is  frivolous.  (10  How.  Pr.  R.,  VJ  Ib.  3l)9, 
12  Ib.  37,  Ib.  153,  and  cases  there  cited;  1  Abbvtt«  Pr.  7?., 
187;  4&m</.,  708;  8  lima.  Pr.  R.,  28.)  By  other  authorities  the 
answer  is  good.  (6  How.  Pr.  It.,  32D,  7  Ib  171,  6  II.  321, 
6  Ib.  321,  11  Ib.  477,  U  Barb.,  3l>3).  Section  14!»  of  the  Code 
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provides,  that  the  answer  must  contain,  "  A  general  or 
specific  denial  of  each  material  allegation  of  the  complaint 
controverted  by  the  defendant,  or  of  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief.""  This  language 
is  unambiguo^^s  and  general.  It  prescribes  the  form  for 
answering  in  all  cases.  The  answer  in  this  action  is  in  the 
precise  words  that  the  Code  declares  the  defendant  may 
answer. 

To  hold  that  such  an  answer  is  frivolous,  and  that  the  court 
\vi\\presume  the  defendants  had  personal  knowledge  of  facts, 
of  which  they  say  on  oath  they  had  not  knowledge  or  in- 
formation sufficient  to  form  a  belief,  is  going  a  step  farther 
than  the  Code  furnishes  any  warrant  for-  going.  How  an 
answer  can  be  frivolous  when  made  in  the  very  words  the 
legislature  have  declared  it  may  be  made,  requires  much 
argument  to  establish.  That  such  an  answer  is  not  frivolous 
is  proved  by  granting  that  the  Code  means  what  it  says. 

A  frivolous  answer  is  one  which,  if  true,  does  not  contain 
any  defence  to  any  part  of  the  plaintiffs'  cause  of  action;  and 
its  insufficiency  as  a  defence  must  be  so  glaring  that  the  court 
can  determine  it  upon  a  bare  inspection  without  argument 
(6  How.  Pr.  R.,  358). 

It  is  well  settled  that  a  denial  by  a  defendant  of  any  know- 
ledge or  information  of  material  allegations  in  the  complaint 
sufficient  to  form  a  belief,  forms  a  material  issue,  which 
compels  the  plaintiff  to  prove  such  allegations  upon  the  trial. 
Within  this  rule  the  answer  in  this  action  contains  a  sub- 
stantial defence  to  the  cause  of  action  set  out  in  complaint. 

If  the  facts  alleged  in  the  complaint  were  presumptively 
within  the  defendants'  knowledge,  (as  some  of  the  cases  hold), 
the  answer  is  only  sham  or  false  but  not  frivolous.  A  sham 
answer  is  a  false  answer,  and  may  be  stricken  out  on  motion. 
(Code  §  152,  6  How.  Pr.  R.,  355).  To  require  defendants  to 
set  forth  in  their  answers,  facts  or  reasons  to  satisfy  the  court 
they  really  have  not  any  knowledge  or  information  of  allega- 
tions in  the  complaint  sufficient  to  form  a  belief,  according  to 
the  doctrine  of  some  of  the  decisions,  would  be  like  requiring 
the  plaintiff  to  give  reasons  in  his  complaint,  to  show  the 
court  that  he  actually  believes  the  allegations  true  which  he 
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states  on  information  and  belief.     It  is  sufficient  to  say  the 
Code  requires  nothing  of  the  kind. 

Much  of  the  difficulty  that  has  arisen  in  the  practice  under 
the  Code  has  sprung  from  decisions  which  limit  or  extend  its 
meaning  to  meet  the  apparent  justice  of  particular  cases,  when 
the  language  of  the  Code  itself  is  plain  and  unambiguous. 
It  is  far  better  for  the  people,  the  bar,  and  the  courts  to  adhere 
to  plain  and  rigid  rules  in  the  practice  of  the  law,  although 
some  injustice  is  thereby  done,  than  to  have  an  uncertain 
practice,  made  up  of  constructions  to  meet  the  necessities  of 
particular  and  straggling  cases.  There  cannot  be  much  real 
difficulty  in  the  practice  under  the  Code  if  its  language  and 
meaning  are  followed.  When  it  is  allowed  to  speak  for  itself 
in  its  own  terms  it  is  easily  understood  ;  but  should  the  courts 
engraft  incongruous  .principles  upon  it  it  will  become  a  jargon 
and  a  snare  to  the  profession.  When  it  says  a  pleading  may 
be  in  such  and  such  language,  it  means  what  it  says ;  and  the 
courts  ought  not  to  declare  it  means  what  its  language  imports 
in  one  case  but  not  in  another. 

If  these  defendants  actually  had  sufficient  knowledge  or 
information  to  form  a  belief  of  matters  whereof  they  have 
affirmed  they  had  none,  then  the  plaintiff's  remedy  is  by  mo- 
tion to  strike  out  the  answer  as  sham  ;  but  the  plaintiff,  as  has 
already  been  shown,  is  not  entitled  to  judgment  on  the  ground 
that  the  answer  is  frivolous,  because  it  forms  a  material  issue, 
which  must  be  tried  at  the  circuit.  If  the  answer  is  false 
such  fact  must  be  clearly  proved  on  a  motion  to  strike  it  out 
as  sham  ;  for  perjury  in  verifying  it  will  not  be  presumed. 

It  is  proper  to  add,  that  where  a  material  issue  is  formed  by 
the  pleadings,  the  safe  course  for  a  party  always  is  to  permit 
the  same  to  be  decided  upon  a  regular  trial.  The  propriety 
of  such  a  course  is  seldom  outweighed  by  the  inconvenience 
and  risks  of  delay.  If  wrong  decisions  are  made  upon  the 
trial  the  aggrieved  party  has  a  familiar  remedy.  But  enough 
has  already  been  said  in  this  case.  The  motion  for  judgment 
for  alleged  frivolousness  of  the  answer  is  denied,  with  ten 
dollars  costs. 
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THE  PEOPLE  on  the  relation  of  WHITE   a.  THE  JUSTICES 
AND  CLERK  OF  THE  NEW  YORK  MARINE  COURT. 

Supreme  Court,  First  District ;  Special  Term,  January,  1856. 
MARINE  COURT. — APPEAL. — COMMON  PLEAS. 

An  appeal  does  not  lie  to  the  New  York  Common  Pleas  directly,  from  a  judgment 

of  the  Marine  Court,  entered  by  direction  of  a  single  justice. 
Appeal  from  such  judgment  must  be  taken  in  the  first  instance  to  the  general  term 

of  the  Marine  Court. 
Whether  an  appeal  lies  from  the  judgment  of  the  general  term  of  the  Marine  Court, 

to  the  Common  Pleas  : — Query? 
\ 

Application  for  a  mandamus,  directing  the  justices  and 
clerk  of  the  Marine  Court  to  issue  execution  upon  a  judgment 
of  that  court. 

George  Shea,  for  the  application. 
Busteed  and  BirdsaU,  opposed. 

PEABODY,  J. — In  this  case  a  judgment  was  entered  in  the 
Marine  Court  by  order  of  a  single  justice,  in  favor  of  the  plain- 
tift'.  From  that  judgment  an  appeal  was  taken  directly  to  the 
Common  Pleas  at  general  term. 

The  plaintiff,  denying  the  jurisdiction  of  the  Common  Pleas 
to  entertain  an  appeal,  refused  to  appear  in  that  court. 

After  the  appeal  to  the  Common  Pleas  was  made,  the  plain- 
tiff in  the  Marine  Court  applied  to  the  justices  and  clerk  of 
that  court  for  an  execution  on  his  judgment  in  that  court,  on 
the  ground  that  the  appeal,  being  unauthorized  by  law,  was  of 
no  effect,  and  the  judgment  of  the  Marine  Court  was  still  in 
force. 

The  Marine  Court  refused  to  issue  the  execution,  and  the 
plaintiff  now  applies  to  this  court  for  a  mandamus  directing 
them  to  issue  it. 

The  claim  on  the  part  of  the  plaintiff  is : 

1.  That  no  appeal  lies  from  the  Marine  Court  to  the  Corn- 
anon  Pleas  •  and 
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2.  That  if  an  appeal  does  lie  at  all,  it  lies  only  from  the  gen- 
eral term,  composed  of  the  three  justices,  on  a  judgment 
entered  by  order  of  the  court  thus  organized. 

Either  of  these  propositions  being  decided  in  favor  of  the 
plaintiff,  he  is  entitled  to  the  relief  he  asks.  The  last  proposi- 
tion is  urged  on  the  ground  that  the  court  below  having  a 
branch  to  which  appeals  from  the  judgment  of  a  single  justice 
may  be  taken  for  review,  the  defendant  is  bound  on  general 
principles  to  carry  his  case  to  that  branch,  before  applying  to 
a  court  of  superior  jurisdiction. 

In  The  People  on  rel.  Figaniere  a.  The  Justices  of  the  Marine 
Court,  (2  Abbott,  126,)  the  general  term  of  this  court,  on  a  mo- 
tion for  a  mandamus  to  compel  the  general  term  of  the  Marine 
Court  to  vacate  its  judgment,  on  the  ground  that  no  appeal  lay 
from  the  decision  of  a  single  justice  of  that  court  to  its  general 
term,  denied  the  motion,  and  decided  that  such  an  appeal  did 
lie.  That  case  decides  that  an  appeal  from  a  judgment,  by  or- 
der of  a  single  justice,  does  lie  to  the  general  term  of  that 
court  in  a  case  like  that,  and  if  it  lies  in  one  case,  it  almost 
necessarily  lies  in  all.  The  court,  in  the  opinion  given,  say  : 
"  We  think  that  an  appeal  lies  to  the  general  term  from  any 
and  all  judgments  entered  in  that  court  by  a  single  judge,  and 
that,  whether  the  cause  was  tried  with  or  without  a  jury.  This 
power  is  given  by  the  laws  of  1853,  section  5,  chapter  617." 

It  only  remains  for  us  to  inquire  whether  an  appeal  lies  also 
to  the  Common  Pleas  directly  from  the  same  class  of  judg- 
ments. If  it  does,  the  party  appealing  is  at  liberty  to  appeal 
either  to  the  general  term  of  the  Marine  Court,  or  to  the 
general  term  of  the  Common  Pleas,  or  perhaps  to  both,  at 
his  pleasure.  This  condition  of  the  law  is  not  to  be  pre- 
sumed, and  only  to  be  admitted,  if  expressly  ordained  by  the 
statute. 

Prior  to  the  statute  of  1853,  appeal  from  this  class  of  judg- 
ments did  lie  to  the  general  term  of  the  Common  Pleas  directly, 
but  the  Marine  Court,  prior  to  that  statute,  had  no  general 
term,  and  no  power  to  review  its  judgments.  That  statute  cre- 
ated the  general  term,  and  conferred  on  it  powers  of  review  in 
eases  like  the  present.  It  did  this  without  expressly  repealing 
the  statute  under  which  the  Common  Picas  had  previously 
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entertained  these  appeals,  or  altering  by  express  terms  the 
powers  of  the  Common  Pleas  in  that  respect;  for  no  reference 
is  made  in  the  act  to  that  court  or  to  the  course  of  practice 
then  existing.  The  appellate  powers  of  the  Court  of  Common 
Pleas  were  then  general,  and  applicable  to  all  cases  of  judg- 
ment in  the  Marine  Court.  The  first  judgment  in  a  cause  in 
that  court  then,  was  the  only  one  it  could  render,  and  from 
this  judgment  the  appeal  to  the  Common  Pleas  was  necessa- 
rily made  directly;  but  that  statute  gave  the  Marine  Court 
powers  of  review,  and  the  question  is,  what  effect  had  this 
endowment  of  the  Marine  Court  on  the  powers  of  the  Common 
Pleas,  or  had  it  any  ?  May  that  court  still  entertain  appeals 
directly  from  a  judgment  of  a  single  justice  of  the  Marine 
Court,  as  it  did  when  the  latter  court  had  no  power  to  review 
it,  and  such  a  judgment  was  the  last  and  only  one  the  court 
could  render?  Or  must  an  appeal  from  such  a  judgment  now 
be  taken  first  to  the  general  term  of  that  court,  and  the  juris- 
diction of  the  court  in  which  the  case  originated  be  exhausted 
before  the  aid  of  the  appellate  court  can  be  availed  of  ?* 

An  appeal  from  one  court  to  another,  ordinarily,  and  in  the 
absence  of  express  provision  to  the  contrary,  lies  only  from  the 
ultimate  judgment  or  decision  of  the  inferior  court.  This  prin- 
ciple is  recognized  and  approved  by  the  Court  of  Appeals  in 
Gracie  a.  Freeland,  (1  Comst.  228),  and  it  is  certainly  quite  in 
harmony  with  our  impressions  of  the  relation  of  courts  of  ori- 
ginal and  appellate  jurisdiction.  While  the  court  of  original 
jurisdiction  has  powers  of  .review  and  relief  which  have  not 
been  invoked,  application  to  a  higher  court  for  relief  seems 
unnecessary,  and  not  in  harmony  with  the  theory  on  which  the 

*  These  questions  have  been  discussed  in  several  cases  decided  within  the  past 
year,  which  are  noted  in  our  Digest,  (Tit.  Marine  Court),  with  the  exception  of  La 
Farge  a.  Norris,  N.  Y.  Common  Pleas,  Sp.  T,  May,  1856.  In  that  case  Judge 
Ingraham  held,  that  there  is  no  such  inconsistency  between  the  provisions  of 
the  Code  respecting  appeals  to  the  Common  Pleas,  and  the  act  of  1853,  granting  an 
appeal  to  the  general  term  of  the  Marine  Court,  as  that  the  latter  act  must  be  held 
to  repeal  the  former  That  both  statutes  are  in  force,  and  the  defeated  party  before 
a  justice  of  the  Marine  Court,  has  his  election  to  appeal  to  the  general  term  or  the 
Common  Pleas.  And  he  granted  an  injunction  against  proceedings  to  enforce  a 
judgment  of  a  Marine  Court  justice,  which  had  been  reversed  in  the  Common  Pleas, 
but  which  the  plaintiff  was  seeking  to  collect  by  execution. 
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appellate  court  is  constituted  and  supposed  to  act.  Resort  to 
a  higher  court  is  provided  for,  and  can  only  be  expedient  after 
the  powers  of  the  inferior  court  have  been  fully  applied  and 
exhausted,  and  when,  from  the  constitution  and  organization 
of  that  court,  no  further  appeal  or  review,  or  more  grave 
deliberation  and  judgment,  can  be  had  therein.  While,  how- 
ever, the  branch  or  department  of  that  court  constituted  for 
review  of  its  doings  in  other  departments,  and  consequently 
the  department  in  which  the  gravest  and  most  mature  delibe- 
ration should  be  had,  has  not  been  appealed  to,  it  would  be 
inconsistent  with  our  ideas  of  the  purpose  and  functions  of  an 
appellate  court  to  entertain  jurisdiction  for  the  purpose  of  cor- 
recting the  errors  of  its  inferior  sister.  The  presumption  should 
be,  that  the  court,  of  original  jurisdiction  will  correct  any  errors 
it  may  have  committed,  and  this  presumption  must  remain 
until  the  powers  of  review  possessed  in  that  court  have  been 
appealed  to  unsuccessfully.  The  justice  of  the  appellate  court 
should  be  accessible  to  suitors,  only  when  all  the  powers  of  the 
inferior  court,  in  its  original  and  appellate  capacity  and  organ- 
ization, have  been  applied,  and  the  justice  of  that  court  ex- 
hausted. The  party  has  no  need  of  the  aid  of  the  appellate 
court  until  he  has  tried  in  vain  the  highest  and  ultimate 
department  or  tribunal  of  the  court  from  which  he  would  go  to 
the  appellate  court.  To  authorize  a  different  construction  from 
this,  we  ought  to  have  unequivocal  words  to  that  effect.  These 
we  do  not  find,  and  my  conclusion  is,  that  an  appeal  from  a 
judgment  by  order  of  a  single  justice  must  be  in  the  first 
instance  to  the  general  term  of  the  Marine  Court.  This  is  the 
practice  in  the  Supremo  Court,  and  to  this  practice  reference 
is  made  in  the  statute  conferring  this  jurisdiction  to  show  how 
it  is  to  be  exercised.  Whether  an  appeal  lies  to  the  Common 
Pleas  from  a  judgment  entered  by  order  of  the  general  term, 
it  is  not  necessary  that  I  should  consider  ;  as  the  appeal  in  this 
case  was  confessedly  taken  from  a  judgment  entered  by  order 
of  a  single  justice.  I  think,  however,  and  am  compelled  to 
decide,  that  it  does  not  lie  from  a  judgment  of  the  Marino 
Court  entered  by  order  of  a  single  justice,  directly  to  the 
Common  Picas,  but  must,  in  the  first  instance,  be  taken  to  the 
appellate  branch  of  the  court  in  which  it  originated. 
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New  York  Superior  Court ;  General  Term,  May,  1856. 
EXTENSION  OF  TIME  TO  ANSWEK. — ORDER  FOR  PARTICULARS. 

An  order  for  a  bill  of  particulars,  although  accompanied  by  a  stay  of  proceedings, 
no  longer  operates  of  itself,  (as  under  the  old  practice)  to  enlarge  the  defendant's 
time  to  plead. 

The  only  way  in  which  an  extension  of  time  can  be  procured,  is  by  an  express 
order  to  that  effect,  founded  upon  proper  affidavits. 

Appeal  from  an  order  of  the  special  term,  vacating  a  judg- 
ment entered  by  plaintiff,  for  irregularity. 

This  action  was  brought  by  George  W.  and  Nathan  C. 
Platt  against  Samuel  P.  Townsend,  upon  a  promissory  note. 

The  complaint  stated  the  making  of  the  note,  which  was 
for  $2,500,  by  the  defendant,  and  its  endorsement  by  the 
original  payee  to  the  plaintiffs. 

It  then  proceeded  to  state  that  on  October  8,  1855,  the 
defendant  was  indebted  to  the  plaintiffs  for  $19,659  95,  on 
an  account ;  that  on  that  day  he  paid  to  the  plaintiffs  $21,000  ; 
that  plaintiffs  applied  this  payment,  first,  to  the  payment  of 
the  account,  and  the  residue  $1,340  05,  to  the  note ;  that 
there  remained  due  on  the  note  $1,216  65,  for  which  plaintiffs 
demanded  judgment. 

December  26,  1855,  was  the  last  of  the  defendant's  twenty 
days  for  answering. 

The  defendant,  seven  days  before  the  twenty-sixth,  obtained, 
upon  an  affidavit  which  contained  no  oath  to  merits,  an  order 
that  plaintiffs  deliver  a  "  bill  of  particulars"  of  the  account 
mentioned  in  the  complaint,  within  ten  days ;  with  a  stay  of 
proceedings.*  The  ten  days  expired  December  28. 

*  The  affidavit  and  order  were  as  follows. 
TITLE  OF  THE  CAUSE  : — 

City  and  County  of  New  York,  ss. — Samuel  P.  Townsend  the  above  named  de- 
fendant being  duly  sworn,  saith  that  this  action  is  brought  against  deponent  to 
recover  upon  a  promissory  note,  the  balance  of  the  alleged  account  arising  upon 
certain  alleged  promissory  notes,  and  on  account  of  money  alleged  to  be  paid,  laki 
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On  the  27th  the  plaintiffs'  attorneys  served  the  bill  of  par- 
ticulars. And  upon  the  next  day,  being  of  opinion  that  the 
defendant's  time  to  answer  had  expired,  and  having  been  led 
to  believe  that  he  intended  to  plead  usury,  they  entered  judg- 
ment. 

The  defendant  moved  at  special  term  to  vacate  this  judg- 
ment. The  motion  was  granted,  upon  the  ground  that  the 
bill  of  particulars  provided  for  by*the  Code  was  to  be  regarded 
in  the  same  light  as  that  which  was  wont  to  be  ordered  before 
the  Code ;  and  that  the  rule  of  the  old  practice  giving  the 
defendant  the  same  time  to  plead  after  oyer  furnished,  or  bill 
of  particulars  rendered,  that  he  had  at  the  time  he  demanded 
the  one  or  obtained  the  order  for  the  other,  was,  upon  the  reason 
of  that  rule,  equally  applicable  where  a  bill  is  ordered  under 
the  Code.  From  the  order  vacating  their  judgment,  the  plain- 
tiffs appealed. 

Benj.  V.  Albott,  for  appellants.  The  rule  of  the  former 
practice  now  relied  on  is  inapplicable  to  the  present  case,  for 
two  reasons  : 

I.  That  rule  was  never  extended  beyond  the  case  of  a  bill 
of  particulars  of  plaintiff's  claim.  It  was  expressly  put  on 
the  ground  of  the  analogy  between  an  order  for  a  bill,  and  a 
demand  of  oyer.  And  it  was  confined  to  the  case  of  *'  oyer 
or  some  other  act  in  Uie  nature  of  oyer"  (Brown  v.  Tousey, 
19  Wend.,  617,  and  cases  cited.  And  see  Powel  v.  Gray,  1 


out,  and  expended  by  said  plaintiffs  for  the  u*e  of  this  defendant,  generally  pleaded 
in  laid  complaint. 

Deponent  further  *aith  that  he  intends  in  good  faith  to  defend  thi*  action,  and 
that  it  u  nece**ary  and  material  that  he  should  have  rendered  to  him  a  bill  of  the 
particular*  of  the  account  out  of  which  *aid  nuppoitcd  balance  in  alleged  to  have 
accrued  ;  and  deponent  cannot  answer  said  complaint  until  the  same  shall  be  served 
on  said  deponent. 

JVBAT.  S.  P.  TOWSBENP. 

Trrtc  or  THE  CACSK  : — 

Upon  the  summon*  and  complaint  in  thi*  action  and  the  annexed  affidavit,  let  the 
plaintiff*  or  their  attorney*  furnish  a  bill  of  particular*  of  (he  account  mentioned 
ami  referred  to  in  the  complaint  in  thi*  action  within  ten  day*  from  the  service  of 
this  order,  and  in  the  mean  time  let  all  proceeding*  in  thi*  action  on  the  part  of  the 
plainlifl*  be  staved. 

Dried  Deetmbrr  18,  I860. 
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Str.j  705).  Here  was  an  order  for  a  bill  of  particulars  of 
something,  indeed,  but  it  was  not  for  particulars  of  the  claim. 
It  was  an  order  for  a  copy  of  an  account  mentioned  in  the  com- 
plaint. The  language  of  the  order  is  "  a  bill  of  the  parti- 
culars of  the  account  mentioned  in  the  complaint."  That 
requires  no  more  than  a  copy  of  the  account ;  not  so  much 
indeed,  for  plaintiffs  might  give  the  particulars  of  the  account 
by  way  of  abstract,  but  to  give  a  copy  they  must  set  the  whole 
out  in  full.  But  the  force  of  the  rule  relied  on  lay  in  this ; 
that  the  plaintiff  by  imperfectly  setting  out  his  claim,  had 
rendered  necessary  an  application  by  defendant  for  further 
information  before  pleading.  Therefore  the  rule  extends  only 
to  cases  where  the  particulars  of  the  claim  are  ordered.  Now 
section  158  distinguishes  between  these  two  things.  The  court 
can  only  grant  an  order  in  the  first  instance  for  particulars  of 
the  claim.*  If  a  copy  of  an  account  is  wanted,  the  court 
can  order  it  only  after  demand  uncomplied  with. 

HOFFMAN,  J. — But  was  it  not  necessary  that  the  defendant 
should  have  information  as  to  the  details  of  the  account  in 
order  to  see  whether  the  application  of  the  fund  paid  was 
correct?  Whether  there  was  as  large  a  balance  yet  due  on 
the  note  as  the  complaint  alleged?  Then  where  is  the  objec- 
tion to  the  order  ? 

Abbott.  None  whatever.  We  do  not  impeach  the  order. 
We  obeyed  it,  and  now  stand  by  it.  But  we  contend  that  it 
ordered  us  to  furnish  a  copy  of  an  account  mentioned  in  the 
complaint,  and  not  a  bill  of  particulars  of  our  claim.  And 
the  defendant  should  not  be  allowed  to  drag  it  under  the 
operation  of  a  rule  which  applies  only  to  an  order  of  the 

*  In  Depew  a.  Leal,  N.  Y.  Superior  Ct.,  Sp.  T.,  May,  1856,  which  wa's  an  ac- 
tion brought  by  a  partner  after  dissolution,  against  his  co-partner  for  an  accounting 
and  judgment  that  either  found  to  be  indebted  should  pay  the  other,  Mr.  Justice 
Bosworth  held  that  the  court  would  order  the  defendant  to  be  allowed  to  inspect  the 
books  and  papers,  but  would  not  order  a  bill  of  particulars  of  plaintiff's  claim  to  be 
furnished.  Section  158  does  not  apply  to  such  a  case.  Unless  plaintiff  makes  a 
claim  for  moneys  contributed  to  or  paid  for  the  firm,  but  not  shown  by  the  partner- 
ship books,  one  partner  has,  presumptively,  as  much  knowledge  of  details  as  the 
other. 
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latter  class.  It  was  decided  in  Luck  v.  Handley,  (4  Exch.  R., 
486),  that  a  bill  of  particulars  cannot  be  ordered  with  respect 
to  such  matters  as  are  not  claimed  in  the  declaration. 

IL  The  order  was  unaccompanied  by  any  oath  to  merits. 
Rule  20  (of  1854),  provides  that  no  order  extending  the  time 
to  answer  shall  be  granted,  unless  the  affidavit  on  which  it  is 
applied  for  shall  contain  an  oath  to  merits  either  by  the  party 
or  his  adviser. 

It  does  not  answer  this  objection  to  say  that  the  order  for 
the  bill  operated  to  enlarge  the  time,  not  by  way  of  adding  to 
his  original  twenty  days  an  extension  of  time,  but  by  suspend- 
ing the  running  of  the  original  twenty  days;  and  that  the 
oath  to  merits  requisite  to  an  extension,  is  not  essential  to 
an  order  operating  as  a  suspension.  Such  distinction  might 
have  been  sound  under  the  old  practice.  In  the  days  when 
the  rule  relied  on  by  the  defendant  was  adopted,  the  defend- 
ant's time  to  plead  was  prescribed  by  rule  of  court  and  not 
by  statute.  The  limit  to  his  time  was  wholly  the  creature  of 
the  court,  and  the  court  might  properly  say  that  it  should  be 
suspended  by  the  service  of  such  and  such  an  order.  They 
had  power  to  say.  that  when,  by  defect  in  the  plaintiff's  decla- 
ration the  defendant  was  driven  to  procure  an  order  for  parti- 
culars, such  order  should  suspend  the  operation  of  the  rule  to 
plead  which  the  plaintiff  had  entered  in  the  cause. 

But  the  defendant's  time  is  no  longer  the  creature  of  the 
court.  Its  limit  is  fixed  by  the  legislature.  The  court  has 
ample  power  to  enlarge  the  defendant's  time  by  giving  him 
additional  days,  but  this  can  only  be  done  on  an  affidavit 
showing  grounds  therefor,  (Code,  §  405),  one  of  which  grounds 
mast  be  an  oath  to  merits.  (Rule  20  of  1854).  But  there  is 
no  power  vested  in  the  court  to  suspend  the  running  of  de- 
fendant's original  twenty  days.  Under  the  old  practice  there 
•was  nothing  to  be  suspended  but  a  rule  of  court,  which  doubt- 
less might  be  done.  Under  the  Code  it  is  a  statute  which 
most  be  suspended,  and  this  clearly  cannot  be  done.  An 
attention  of  time,  procured  by  consent,  or  by  order  founded 
on  affidavits  served  therewith,  and  containing  an  oath  to 
merit*,  is  the  only  way  by  which  a  defendant  can  now  procure 
his  time  to  be  enlarged. 
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S.  Sanxay,  for  respondent  contended  : — 

I.  That  the  rule  of  the  old  practice  laid  down  in  Mulholland 
v.  Van  Fine,  (8  Cow.,  132),  was  still  in  force. 

II.  That  the  bill  of  particulars  furnished  by  plaintiffs  was 
so  insufficient  as  to  amount  to  a  substantial  non-compliance 
with  the  order,  so  that  the  stay  of  proceedings  must  be  con- 
sidered as  still  in  force  when  the  judgment  was  entered. 

BY  THE  COURT,  SLOSSON,  J. — The  ground  upon  which  the 
order  vacating  the  judgment  in  this  case  is  appealed  from,  is 
that  an  order  for  a  bill  of  particulars  with  stay  of  proceedings 
no  longer  operates  of  itself  to  enlarge  the  time  to  plead,  in- 
asmuch as  the  time  is  now  determined  by  statute,  and  can 
only  be  enlarged  by  an  order  of  the  court  applied  for  on  an 
affidavit  of  merits,  pursuant  to  the  rules  and  practice  of  the 
court. 

The  Code  expressly  provides  (§  143)  that  the  answer  must 
be  served  within  twenty  days  after  the  service  of  the  com- 
plaint. The  only  power  which  the  court  has  to  enlarge  this 
time  is  that  given  by  section  405  of  the  Code,  which  provides 
that  the  time  within  which  any  proceeding  in  an  action  may 
be  had  except  an  appeal,  may  be  enlarged  upon  an  affidavit 
showing  grounds  therefor,  by  a  judge  of  the  court,  &c.  Such 
affidavit  must  also  be  served  with  the  order.  Eule  20  of  the 
Supreme  Court  rules,  (adopted  1854),  by  which  also  the  prac- 
tice of  this  court  is  regulated,  provides  that  no  order  extend- 
ing the  time  to  answer  or  demur  to  a  complaint  shall  be 
granted,  unless  the  party  applying  for  it  shall  present  .an  affi- 
davit of  merits  as  therein  prescribed 

We  have  considered  the  matter,  and  all  the  justices  of  the 
court,  including  the  one  granting  the  order  appealed  from,  are 
of  opinion  that  an  order  for  a  bill  of  particulars  though  ac- 
companied by  a  stay  of  the  adverse  party's  proceedings,  does 
not  since  the  Code,  operate  to  enlarge  the  time  to  answer  ;  but 
that  the  only  way  in  which  an  extension  of  time  can  be 
procured  is  by  an  express  order  to  that  effect,  founded  upon 
an  affidavit  of  merits  as  provided  by  the  rule*.  Where  the 

*  In  Thorpe  a.  Baulch,  N.  Y.  Common  Pleas,  Sp.  T.  May,  1856,  defendant,  before       ^^ 
expiration  of  his  twenty  days,  obtained  an  order  that  plaintiff  file  security  for  costa, 
and  meantime  staying  his  proceedings.     The  case  was  decided  on  another  point ; ' 
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defendant  procures  an  order  for  a  bill  of  particulars,  a  clause 
extending  his  time  to  answer  should,  if  he  deems  such  exten- 
sion necessary,  be  inserted  in  the  order  for  the  bill.  If  the  bar 
understand  this,  it  can  work  no  hardship.  But  the  other  con- 
struction if  sustained  might  very  often  lead  to  unjust  delay, 
as  the  defendant  by  procuring  an  order  for  particulars  with  a 
stay  of  proceedings  which  is  granted  almost  as  a  matter  of 
course,  might,  though  he  had  no  merits,  delay  the  plaintiff  and 
often,  by  delay,  in  effect  defeat  the  satisfaction  of  his  claim. 

The  order  appealed  from  is  reversed.  The  defendant  may 
apply  to  the  court  for  leave  to  answer  on  the  merits,  and 
meantime  plaintiff's  proceedings  should  be  stayed. 


A 

S 


WOOD  a.  IIOLLISTER. 


M     Supreme  Court,  First  District  ;  Special  Term,  April,  1856. 
CKEDITOK'S  BILL.  —  PLACE  OF  TKIAL.  —  TITLE  TO  RKAL  PROPERTY. 

An  action  brought  to  procure  the  judgment  of  the  court  that  a  conveyance  of  land 
made  by  the  defendant  was  fraudulent,  that  the  defendant  holds  the  land  fraudu- 
lently. and  that  he  be  declared  to  hold  it  in  trust  for  the  plaintiff,  is  an  action 
brought  for  the  determination  of  an  interest  in  real  property- 

The  county  where  the  land  or  some  part  thereof  is  situated,  is  the  proper  place  of 
trial  for  such  an  action. 

Motion  to  change  the  place  of  trial. 

This  action  was  brought  by  Ross  W.  Wood  and  Alexander 
II.  Grant  against  Frederick  Hollister  and  Jane  his  wife.  Both 
the  plaintiffs  resided  in  New  York  city;  both  the  defendants 
in  Utica.  Oneida  county.  New  York  county  was  named  as  the 
place  of  trial. 

but  one  question  wan  whether  thi*  order  operated  to  enlarge  the  time.  Brady,  J., 
intimated  an  opinion  that  it  did.  His  language  11,  "  The  effect  of  the  order  to  file 
•ccurity  i«  a  suspension  of  the  time  to  answer,  and  the  defendant  has  the  sumo 
period  to  answer  after  the  order  is  complied  with,  as  when  it  was  served.  The 
plain'ifT  was  equally  hound  to  file  security,  when  the  action  was  commenced;  and 
there  is  no  propriety  in  naying  that  the  defendant,  when  he  asks  a  protection  requi- 
red by  the  statute,  muni  seek  also  further  protection  against  an  advantage  which  the 
plaintiff  l»y  his  laches  mijjht  acquire. 
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The  complaint  was  in  the  nature  of  the  former  creditor's 
bill.  It  stated  the  recovery  of  two  judgments  by  plaintiffs 
against  the  defendant  Frederick, — the  issuing  of  executions 
thereon  in  Oneida  county,  and  their  return  unsatisfied, — and 
proceeded  to  aver  that  prior  to  these  judgments  the  defendant 
Frederick  purchased  certain  specified  lands  on  Genesee  and 
King  streets  in  Utica, — that  he  afterwards,  and,  two  years  prior 
to  the  recovery  of  plaintiffs'  judgments,  conveyed  them  to 
Roscoe  Conkling,  who  immediately  conveyed  them  to  the 
defendant  Jane.  These  conveyances  were  alleged  to  have 
been  made  without  consideration  and  for  the  purpose  of  de- 
frauding the  plaintiffs. 

The  complaint  demanded,  among  other  things,  that  it  be 
adjudged  that  the  conveyances  from  the  defendant  Frederick 
to  Conkling,  and  from  Conkling  to  the  defendant  Jane,  were 
fraudulent,  and  that  she  be  declared  to  have  taken  in  trust 
for  the  plaintiffs  and  other  creditors.  It  also  prayed  an  in- 
junction and  the  appointment  of  a  receiver;  and  that  the 
defendant  Jane  be  adjudged  to  convey  and  deliver  to  the 
receiver  the  real  estate  in  Utica,  mentioned  in  the  complaint. 

The  defendants'  attorneys,  Messrs.  Conkling  and  Throop, 
of  Utica,  served  a  written  demand  that  the  trial  of  the  action 
be  tried  "  in  the  proper  county,  to  wit,  the  county  of  Oneida."* 
The  demand  being  uncomplied  with,  the  defendants  now  moved, 
before  answering,^  that  the  place  of  trial  be  changed. 

*  Beardsley  a.  Dickerson,  (4  How.  Pr.  R.  81),  has  been  quoted  in  several  of  the 
treatises  as  deciding  that  it  is  improper  to  name  in  the  demand,  the  county  in  which 
the  defendant  desires  the  trial,  but  that  he  should  simply  ask  that  it  be  had  in  the 
proper  county.  That  case  establishes  no  such  doctrine.  In  that  case  Rensselaer 
county  was  named  in  the  complaint  as  the  place  of  trial.  The  defendant  served  a 
demand  that  the  trial  be  had  in  the  county  of  New  York.  It  appeared  on  the  mo- 
tion, that  Saratoga  was  the  proper  county.  It  was  held  that  the  demand  that  the 
trial  be  had  in  New  York,  would  not  support  an  application  to  change  the  place  of 
trial  to  Saratoga. 

t  There  has  been  some  difference  of  opinion  on  the  question  whether  these  mo- 
tions should  be  made  before  or  after  answer.  The  true  solution  of  the  difficulty 
appears  to  be  as  follows. 

There  is  a  substantial  distinction  between  a  motion  based  on  the  ground  that  the 
plaintiff  has  brought  his  action  originally  in  a  wrong  county,  and  a  motion  based 
on  the  convenience  of  witnesses,  or  the  suggestion  that  in  the  county  named  an  im- 
partial trial  cannot  be  had.  (The  Vermont  Central  R.  R.  Co.  a.  The  Northern  R.  R. 
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R.  ConJding,  for  the  motion,  contended  that  by  section  123 
of  the  Code,  subdivision  1,  the  action  was  triable  only  in  Oneida 
county.  It  was  an  action  brought  for  the  recovery  of  real 


Co.,  6  Hoir  Pr.  R.,  106).  A  change  from  an  improper  county  to  the  right  one  is 
matter  of  right  with  the  defendant  A  change  from  the  right  county  to  another  for 
the  more  convenient  administration  of  justice,  is  a  matter  within  the  discretion  of 
the  court  upon  all  the  facts.  The  first  may  be  considered  a  motion  to  correct,  the 
second  to  change,  the  place  of  trial. 

A  motion  based  on  the  convenience  of  witnesses,  or  other  similar  ground,  ought 
not  to  be  made  before  issue,  (Lynch  a.  Mosher,  4  Hmr.  Pr.  R .,  86  ;  Merrill  a.  Grin- 
nell.  10  Ib.,  32;  and  see  Hinchman  a.  Butler,  7  lb.,  462).  This  is  all  that  can  be 
gathered  from  rule  44  of  the  Supreme  Court,  or  from  Beardsley  o.  Dickerson.  (4  Hoic- 
Pr.  R.,  81),  Mixer  a.  Kuhn,  (Ib..  409),  or  from  Hartman  a.  Spencer,  (5  76.,  135). 
The  reason  of  the  case  supports  this  rule,  because  until  issue  is  joined  it  cannot 
appear  what  witnesses  will  be  material. 

But  a  motion  made  on  the  ground  that  the  plaintiff  has  laid  his  action  originally 
in  a  wrong  county,  may,  and  indeed  ought,  to  be  made  before  issue.  (Schenck  a. 
McKie,  4  Hoic.  Pr.  R,  246;  Hubbard  a.  The  National  Protection  Ins  Co .,  11  lb., 
149.  See  al*o  Toll  a.  Cromwell,  (12  Ib.,  79,)  where  such  a  motion  was  entertained 
before  issue).  Principle  requires  this  to  be  allowed,  because  the  error  can  as  well 
be  corrected  before  issue  as  after.  And  the  inconvenience  to  the  defendant,  of  at- 
tending in  the  wrong  county  to  interlocutory  matters,  applications  for  provisional 
remedies.  <Scc.,  made  before  issue,  might  be  great.  Under  the  old  practice,  and 
under  the  judiciary  apt,  such  a  motion  was  property  made  before  issue.  The  lan- 
guage of  $  126  indicates  this  also;  for  thereby  the  action  is  liable  to  lie  tried  in 
the  county  named  in  the  complaint,  although  a  wrong  one,  unless  defendant  demands 
a  change  before  the  time  for  answering  expires,  and  a  change  by  consent  or  order 
be  thereupon  made.  The  cases  of  Beardsley  a.  Dickerson,  (4  How.  Pr.  R.,  81); 
Mixer  a  Kuhn,  (76.,  409);  Hartman  a.  Spencer,  (5  Ib.,  135);  and  rule  44  of  the 
Supreme  Court,  which  have  been  referred  to  as  requiring  such  a  motion  to  be  made 
after  issue,  do  not  in  fact  establish  anything  more  than  that  a  motion  for  conve- 
nience of  witnesses,  and  the  like,  cannot  be  made  until  after  issue. 

On  such  motion  to  change  the  place  of  trial,  made  before  issue,  the  convenience  of 
witnesses  should  not  be  regarded  in  opposition.  (Moore  a.  Gardiner,  5  Hwc.  I'r.  R., 
242;  Park  a.  Carnley,  7  Ib.,  355;  Hubbard  a.  The  National  Protection  Ins.  Co.,  11 
Ib.,  149).  Though  it  may  be,  where  such  a  motion  in  delayed  till  after  issue.  (Ma- 
son a.  Brown,  6  Ib  ,  4H1).  The  simple  question  on  such  a  motion,  is,  whether  the 
county  named  is  a  county  in  whkh  by  law  the  plaintiff  in  entitled  to  have  the  action 
tried.  If  it  is  not,  the  defendant  is  entitled  to  a  change.  After  issue  the  plaintiff 
may  move  for  a  change  for  convenience.  The  injustice  of  allowing  the  plaintiff  to 
meet  the  defendant's  motion  to  change  the  place  of  trial  to  the  proper  county,  by 
affidavits  of  material  witnesses  in  that  in  which  he  has  brought  his  action,  is  this, — 
that  the  plaintiff  cannot  know,  before  answer,  but  that  the  defendant  will  admit  the 
very  facts  for  which  his  witnesses  are  needed ;  and  the  defendant  can  have  no  op- 
portunity, except  as  matter  of  favor,  t*  answer  the  affidavits  as  to  plaintiff's  wit- 
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property  in  that  county,  or  of  an  estate  or  interest  therein  or 
at  least  for  the  determination  of  such  right  or  interest. 

W.  Leonard  and  William  Tracy  opposed.  I.  Section  123 
of  the  Code,  subdivision  1,  has  no  reference  to  such  actions  as 
this. 

It  is  a  substantial  copy  of  2  Revised  Statutes,  409,  section  2, 
in  relation  to  venues,  under  the  old  system  of  pleading.  It  has 
reference  to  actions  "  for  the  recovery  of  real  property,  or  of 
an  estate  or  interest  therein" — [an  ejectment] — "or  for  the 
determination  in  any  form  of  such  right  or  interest" — [an  ac- 
tion to  determine  the  title].  It  embraces  only  actions  for  the 
title — or  for  the  determination  of  an  estate  or  an  interest  in  an 
estate.  The  provision  of  the  Revised  Statutes  extended  to  the 
trial  of  all  issues  by  jury  which  involved  these  questions, 
whether  from  law  or  chancery.  Yet  it  was  never  understood 
nor  held  to  apply  to  a  case  where  the  point  of  the  action  was 
to  reach  a  judgment  debtor's  property,  in  his  own  or  fraudulent 
assignees'  hands,  although  a  part  of  it  may  have  been  real  estate. 

II.  This  action  is  not  for  the  recovery  of  the  real  estate  men- 
tioned in  the  complaint,  or  of  any  interest  therein.     It  is  to 
compel  the  defendants  to  produce  and  give  to  a  receiver  the 
judgment  debtor's  property  in  their  hands.     No  judgment  can 
be  given  by  which  the  plaintiffs  can  recover  the  real  estate 
held  by  Mrs.  Hollister  fraudulently,  nor  any  interest  therein. 
So  far  as  she  is  concerned,  the  only  questions  in*  the  case  are, 
whether  she  rightfully  holds  the  real  estate  which  the  plaintiff 
says  she  has  the  title  to,  and  whether  she  is  the  rightful,  equi- 
table owner  of  the  claims  she  is  prosecuting.     If  she  does  not, 
but  holds  it  as  a  fraudulent  trustee,  the  judgment  will  be — not 
that  the  plaintiffs  recover  the  land  she  holds,  nor  any  inter- 
est or  estate  in  it — but  that  she  give  over  to  the  receiver  the 
title  to  be  administered  by  him. 

III.  Under  the  Revised  Statutes,  each  vice  chancellor  had, 
exclusive  of  all  other  vice  chancellors,  jurisdiction  of  cases 
"  where  the  subject  matter  of  controversy  shall  be  situated 
within  such  circuit."     Yet  it  was  never  supposed  that  a  vice 
chancellor  might  not  entertain  jurisdiction  of  a  creditor's  bill, 
where  a  part  of  the  object  was  to  compel  a  fraudulent  assignee 
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or  grantee  of  the  judgment  debtor  to  convey  lands  held  by  him 
anywhere  in  the  state,     (Varick  v.  Dodge,  9  Paige,  149). 

IV.  This  complaint  is  in  the  nature  of  a  creditor's  bill  before 
the  statutory  judgment  creditor's  bill,  as  well  as  of  a  statu- 
tory creditors'  bill.  (Chatauque  Bank  v.  White,  2  Sclden,  236). 
Its  object  is  not  a  recovery  at  all.  It  is  to  compel  a  fraudulent 
trustee  to  hand  over  the  fund  in  his  hands. 

Benj.  V.  Abbott,  in  reply. — That  such  an  action  as  the  pre- 
sent is  embraced  by  section  123,  was  decided  in  Ring  v. 
McCoun,  (3  Sandf.  S.  C.  7?.,  524).  To  the  same  effect,  sub- 
stantially, is  Mairs  v.  Remsen,  (3  C.  7?.,  138).  The  soundness 
of  these  decisions  is  apparent  from  a  review  of  the  distinction 
between  local  and  transitory  actions,  as  it  existed  prior  to  the 
Code.  Such  analogies  as  we  can  draw  from  the  old  practice 
in  respect  to  venue,  support  the  doctrine  contended  for  by  the 
defendants.  And  although  they  would  not  be  conclusive  were 
the  question  a  new  one  under  the  Code,  they  may  be  properly 
referred  to  as  sustaining  the  decisions  cited. 

II.  Such  analogy  as  can  be  drawn  from  the  principles  of  the 
common  law  respecting  venue,  sustains  us.  1.  All  common  law 
actions  were  originally  local.  But  to  further  the  ends  of  jus- 
tice, certain  actions  were  at  a  later  period  termed  transitory, 
and  were  allowed  to  be  tried  in  other  counties  than  those  in 
which  they  arose.  (Livingston  v.  Jefferson,  1  Brock.  203). 
And  in  respect  to  legal  actions  relating  to  land,  the  principal 
test  for  discriminating  the  local  action  from  the  transitory  was 
this.  Where  the  right  of  action  was  founded  on  privity  of 
estate,  it  was  local ; — it  was  transitory  where  the  right  was 
based  on  privity  of  contract*  Now  if  any  analogy  can  be 

•  Thus  debt  for  rent  brought  by  the  atripnee  of  the  reversion  against  the  lessee, 
was  local ; — for  assignment  destroyed  the  privity  of  contract.  (Oord  v.  Cudmore, 
Cro.  Car.,  184  ;  Thursby  r  Plant,  1  Saund.,  237 ,  Thrall  r  Cornwall,  1  H'I/J.  165 ; 
Henwood  r.  Cheeseman,  6  Sere  <f-  R.,  600).  So  was  an  action  for  breach  of  cove- 
nant, brought  by  the  covenanted  against  the  covenantor.  (Lienow  r.  Ellis,  6  Mutt., 
331  ;  White  ».  Sanborn,  6.  N.  //..  220  ;  Birney  r  Haim,  2  Lift.,  263).  "  Be- 
cause," say  the  court,  in  Birney  ».  Haim,  "  the  action  is  founded,  not  on  any  con- 
tract made  between  the  assignee  of  the  covenantee  and  the  covenantor,  but  on  the 
covenant,  which  runs  with  the  land,  and  to  which  the  plaintiff  has  subsequently 
become  a  party  without  the  express  consent  of  the  defendant."  So  also,  covenant 
for  rent,  by  lessor  against  the  executor  of  lessee,  sued  as  assignee  in  respect  to  his 
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drawn  from  this  test  in  legal  actions,  to  the  equitable  suit  by 
creditors'  bill,  it  would  support  this  motion.  For  it  is  not 
through  any  privity  of  contract  that  the  plaintiffs  seek  satisfac- 
tion of  the  debt  out  of  the  lands  held  by  the  defendant,  Jane. 

III.  The  analogies  of  the  former  equity  practice  are  more 
strongly  in  our  favor.     In  chancery  all  suits  were  originally 
transitory  /  or  rather  they  were  personal,  the  decree  effecting 
the  person  of  defendant  merely,  and  having  no  power  to  bind 
his  estate  directly.     And  even  after  the  power  of  chancery  to 
bind  real  property  directly  became  established,  there  was  for 
a  long  time  nothing  in  English  chancery  practice  analogous 
to  the  venue  at  common  law ;  for  the  reason  that  as  the  court 
did  not  travel  on  circuit,  nor  hold  jury  trials,  nor  subpoena 
witnesses  for  viva  voce  examination  before  the  court,  there 
was  no  occasion  for  laying  venue  in  one  county  rather  than 
another,  nor  was  it  practicable,  to  draw  any  such  distinction. 
There  were  cases,  however,  in  which  it  became  necessary  to 
direct  a  feigned  issue  for  jury  trial  in  a  case  relating  to  lands,* 
and  in  such  cases  it  was  held  that  the  venue  must  be  laid  in 
the  county  where  the  lands  lay.     The  analogy  from  this  rule 
would  require  the  trial  at  least,  of  the  present  action  to  be 
had  in  Oneida  County. 

IV.  Another  class  of  questions  somewhat  analogous  to  those 
of  venue  at  common  law,  arose  in  chancery  when  the  com- 
plainant sought  a  decree  which  would  in  some  sense  effect 

privity  of  estate,  was  also  held  local.  (Tremeere  v.  Morrison,  4  Moore  <$•  S.,  609).  On 
the  other  hand,  the  following  actions  were  by  the  application  of  the  same  test  held 
transitory,  as  being  founded  on  privity  of  contract.  Assumpsit  for  use  and  occupa- 
tion. (Low  v.  Hallett,  2  Cai.,  375 ;  Corporation  of  New  York  v.  Dawson,  2  Johns. 
Cos.,  335).  Assumpsit  for  rent  by  lessor  against  lessee.  (Bracket  v  Alvord,  ft 
Cow.,  18).  Assumpsit  for  not  repairing  leasehold  premises.  (Buckworth  r>.  Simp- 
eon,  1  Crompt.,  M.  <f-  R.,  834). 

*  Such  for  example  was  the  case  where  a  rector  sued  for  his  tithes,  and  the 
defendant  plead  a  modus  or  composition  by  which  the  tithes  payable  upon  his  lands 
had  been  fixed  at  a  certain  sum,  and  payment  according  to  the  modus ;  and  the 
issue  was  upon  the  modus.  The  venue  of  the  feigned  issue  must  in  such  case,  be 
laid  in  the  county  where  the  lands  lay,  unless  reason  to  the  contrary  appeared 
upon  the  bill  itself.  If  there  were  reasons  outside  of  the  bill  why  the  venue  should 
be  otherwise  directed,  it  must  be  so  laid  at  first,  and  a  special  application  after: 
wards  made  to  change  it,  (2  Daniell's  Ch.  Pr.,  by  Perkins,  1295  ;  tit.  Venue,  and 
notes  y.  and  z.) 
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lands  laying  without  the  kingdom  or  State  to  which  the  juris- 
diction of  the  court  was  confined.  And  the  rule  in  these  cases 
was,  that  if  the  decree  was  to  operate  in  rein,  the  court  had 
no  jurisdiction ;  but  if  in  pcrsonam  the  bill  might  be  enter- 
tained notwithstanding  the  lands  were  extra-territorial.*  Now 
if  we  can  properly  reason  by  analogy  from  this  rule,  and  may 
imagine  the  city  and  county  of  New  York  to  be  an  independ- 
ent State  or  kingdom,  distinct  from  the  county  of  Oneida,  and 
the  Supreme  Court  for  this  district  to  be  its  Court  of  Chancery, 
and  this  question  to  be  presented  on  demurrer  to  the  jurisdic- 
tion— it  is  plain  that  the  bill  must  be  dismissed.  For  though 
the  defendants  might — if  they  resided  within  the  jurisdiction, 
which  they  do  not — be  decreed  to  execute  the  conveyance 
prayed,  yet  so  much  of  the  bill  as  seeks  to  have  the  title  of 
the  defendant,  Jane,  adjudged  fraudulent  and  void,  and 
declared  to  be  holden  in  trust,  affects  the  land  directly,  and 
not  the  person. 

V.  A  third  class  of  cases  more  closely  analogous  to  the  pre- 
sent, arose  under  the  organization  of  the  late  Court  of  Chan- 
cery in  this  State.  That  court  being  organized  in  circuits, 
and  its  powers  being  possessed  and  exercised  by  vice  chan- 
cellors, one  for  each  circuit,  there  was  an  opportunity  for 
question  as  to  the  jurisdiction  of  the  vice  chancellor  in  one 
circuit,  over  suits  affecting  lands  in  other  circuits.  And  this 
question  was  closely  analogous  to  that  presented  under  our 
present  system,  when  the  plaintiff  seeks  to  try  in  one  county, 

•  Chancery  might  decree  performance  of  a  personal  act  which  might  be  done 
anywhere,  if  the  court  had  jurisdiction  of  the  jrrr.ton  required  to  perform  it, 
although  it  might  relate  to  lands  abroad.  But  no  decree  directly  affecting  such 
land*  could  be  made.  (Dunn  r  M'Millan.  1  Bibb.,  409  ;  Dickcn  r.  King,  3  ./  ./ 
Marth.  591  ;  Lewis  r.  Morton,  5  Afonr,  3;  Auxlin  r.  Bradley,  4  ;  /'•  434 ;  Shat- 
tuck  r.  Caacidy,  3  Edu>.  Ck.  K.,  152  ;  and  see  Ward  r.  Arredondo,  Hopk.,  213: 
Mitchell  r.  Bunch,  2  1'aigc,  606 ;  Massic  r.  Watts.  6  ('ranch,  148).  Thus  chan- 
cery might  decree  specific  performance  or  compensation  in  damages,  of  a  contract 
relating  to  land  wherever  situate.  (Dunn  r  M'Millcn,  1  Bibb.,  409  ;  Auchincloss 
*  N«ii.  12  .V.  V.  /.  <> ,  119).  It  likcwinc  might  entertain  a  bill  to  procure  a  mU- 
takr  in  the  quantity  of  foreign  lands  sold  by  defendant  to  plaintiff,  to  be  rectified, 
and  a  portion  of  the  purchase  money  to  be  refunded.  (Williams  r  Burnett,  6  Monr. 
&K)  But  a  bill  for  enforcing  a  supposed  equitable  lien  by  a  tale  of  the  land  wan 
local.  (Kendrick  r  Wheatlcy,  3  Dana  ,  34). 
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an  action  affecting  lands  lying  in  another.  It  was  under  that 
system  of  circuits  that  the  case  of  Yarick  v.  Dodge,  referred 
to  on  the  other  side,  was  decided ;  which  case,  when  the 
changes  which  have  since  been  made  in  the  law,  are  consid- 
ered, seems  to  sustain  this  motion. 

The  statute  of  that  day  gave  each  vice  chancellor  jurisdic- 
tion in  three  cases.  1.  Where  the  causes  and  matters  arose 
within  his  circuit.  2.  Where  the  subject  matter  of  the  suit 
was  situated  there.  3.  Where  the  defendants  or  either  of  them 
resided  there.  Under  this  statute  the  chancellor  decided,  in 
Yarick  v.  Dodge,  that  if  the  cause  of  suit  arose  within  the 
circuit,  (as  was  the  fact  in  that  case),*  it  was  not  necessary  to 
the  vice  chancellor's  jurisdiction  that  the  property  sought  to 
be  reached  should  be  situated  there.  In  applying  this  case  it 
is  important  to  notice  that  if  we  imagine  the  provisions  of  the 
statute  of  that  day  to  be  modified  until  they  correspond  with 
the  law  now  in  force,  the  decision  of  Yarick  v.  Dodge,  must 
be  just  the  reverse  of  what  it  was.  Thus  if  we  strike  out 
from  the  statute  as  just  now  quoted,  the  first  and  third  clauses, 
— so  as  to  leave  a  jurisdiction  in  the  vice  chancellor,  only 
where  the  subject  matter  of  the  suit  is  situated  within  his 
circuit — then  it  is  plain  that  the  decision  of  the  chancellor 
must  be  that  there  was  no  jurisdiction. 

The  true  ground  on  which  this  motion  rests  is,  that  by  the 
plain  intent  of  section  123,  this  action  is  triable  in  Oneida 
county.  These  analogies  of  the  old  practice  are  only  referred 
to  as  useful  to  show  that  this  construction  of  the  statute,  which 
is  dictated  by  the  very  words  themselves,  is  also  conformable 
to  long  established  principles  of  jurisprudence. 

DAVIES,  J. — The  complaint  is  filed,  to  procure  the  judgment 
of  the  court  that  certain  conveyances  therein  mentioned  of  lands 

*  The  case  was  on  a  credit's  bill  brought  in  the  fifth  circuit.  It  showed  the 
recovery,  filing,  and  docketing  of  judgment,  the  issuing  and  return  unsatisfied  of 
execution,  &c.,  all  of  which  proceedings  were  taken  within  the  fifth  circuit.  The 
defendant  pleaded  to  the  jurisdiction  on  the  ground  that  he  was  a  resident  of  the 
first  circuit.  The  chancellor  held  that  the  recovery  of  judgment  and  issuing  and 
return  of  execution  were  the  only  causes  of  suit  in  the  cases  which  could  be  said 
to  have  arisen  any  where ;  and  that  these  having  arisen  in  the  fifth  circuit,  the  vice 
•chancellor  had  jurisdiction. 
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situated  in  the  city  of  Utica,  were  fraudulent  as  against  the 
plaintiffs,  and  that  one  of  the  defendants  now  holds  and  has 
always  held  the  legal  title  to  said  lands  fraudulently,  and  that 
it  be  declared  by  the  court  that  the  same  are  held  in  trust  for 
the  plaintiffs. 

Section  123  of  the  Code  provides  that  actions  are  to  be  tried 
in  the  county  where  the  subject  matter  thereof  is  situated,  iu 
the  cases  provided  by  statute.  1.  For  the  recovery  of  real 
property  or  of  an  estate  or  interest  therein  or  for  the  determi- 
nation in  any  form  of  such  right  or  interest. 

Is  this  an  action  for  the  determination  of  any  right  or  inte- 
rest in  real  property?  If  so,  the  Code  is  imperative  that  it 
must  be  tried  in  the  county  where  the  property  is  situated. 

The  complaint  seeks  to  obtain  the  judgment  of  this  court 
that  certain  conveyances  stated  therein  are  fraudulent,  and  by 
this  means  seeks  to  appropriate  the  real  property  to  the  pay- 
ment of  the  plaintiffs'  judgment.  The  plaintiffs  insist  that  the 
rights  of  the  defendants  in  said  real  property  are  to  be 
subordinated  to  theirs. 

From  this  statement  of  the  plaintiffs'  claim,  it  is  quite  mani- 
fest that  their  action  is  for  the  determination  of  interests  in 
real  property,  and  must  therefore  be  tried  in  the  county  where 
it  is  situated.  This  point  was  expressly  decided  by  Edwards, 
J.,  in  Morris  v.  Remsen,  (3  C.  R.,  138). 

But  if  there  was  any  doubt  on  this  point,  it  is  I  think  en- 
tirely removed  by  the  other  claim  of  the  plaintiffs  that  one  of 
the  defendants  may  be  declared  to  hold  the  said  real  property 
in  trust  for  them  ;  in  other  words,  that  she  be  declared  trustee 
of  said  real  property  and  they  the  cestui  quo  trust,  and  entitled 
as  such  to  an  interest  therein.  Certainly  no  one  can  doubt 
that  the  establishment  of  this  claim  involves  the  determination 
of  an  interest  in  real  property. 

I  could  not  hesitate  in  the  alienee  of  any  authority,  in  say- 
ing that  this  case  came  directly  within  tne  letter  of  subdivision 
1,  of  section  123,  of  the  Code.  But  the  case  of  Ring  v. 
M'Cann,  (3  Sand.  &  C.  Hep.,  624),  is  an  authority  in  point. 

In  that  case  the  complaint  showed  a  purchase  of  a  farm  in 
Queen's  county,  made  by  the  defendant,  who  took  the  deed  in 
his  own  name,  but  made  with  the  funds  of  Mr.  John  Masont 
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and  upon  a  general  trust  for  the  benefit  of  James  Mason,  son 
of  John.  The  plaintiff,  who  claimed  as  grantee  of  James  the 
cestui  que  trust,  prayed  that  the  defendant  might  be  directed 
to  convey  the  legal  title  of  the  farm  to  the  plaintiff,  or  to  pay 
the  plaintiff  the  money  advanced  by  John  Mason. 

The  defendant  demurred  among  other  grounds,  to  the  juris- 
diction, that  the  action  was  not  brought  in  the  proper  county; 
and  the  general  term  of  the  Superior  Court,  affirming  the  judg- 
ment of  the  special  term,  sustained  the  demurrer  both  on  the 
ground  that  the  action  was  brought  for  the  recovery  of  real 
property  in  a  distant  county,  and  that  it  was  brought  for  the 
determination  of  an  estate  right  or  interest  in  such  property, 
and  that  consequently  the  Superior  Court  had  no  jurisdiction 
of  the  action. 

Sandford,  J.,  in  delivering  the  opinion  of  the  court,  cites 
and  approves  a  decision  just  previously  made,  by  Mr.  Justice 
Mitchell  in  this  court,  in  which  he  took  the  same  view  of  the 
extent  of  the  provision  referred  to,  and  applied  it  to  an  action 
brought  for  the  purpose  of  declaring  a  conveyance  of  land  frau- 
dulent, and  to  have  the  grantee  claiming  the  land  as  his  own 
declared  to  be  a  trustee  for  others. 

An  order  must  be  made  changing  the  place  of  trial  in  this 
case  from  the  city  and  county  of  New  York  to  the  county  of 
Oneida,  with  $10  costs  of  this  motion  to  abide  the  event. 


THROOP  a.  HATCH. 

Supreme  Court,  First  District  •  Special  Term,  May,  1856, 
PLEADING. — FOREIGN  LAWS. — PRESUMPTION. — TRUSTS. 

In  a  complaint  upon  a  cause  of  action  dependent  upon  the  laws  of  other  States,  a 

general  averment  is  insufficient.     The  laws  relied  on  must  be  averred  and  proved. 
In  the  absence  of  appropriate  averments  to  show  the  laws  of  a  sister  State,  the 

presumption  is  that  the  common  law  as  it  existed  at  the  time  of  the  separation 

of  this  country  from  England,  prevails  in  such  State. 
There  is  no  presumption  that  the  statutes  of  New  York  have  been  enacted  in  other 

States. 
Of  the  doctrine  of  the  common  law  respecting  trusts  of  real  property. 
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Appeal  from  a  judgment  at  special  term,  overruliug  a  de- 
murrer to  a  complaint. 

The  complaint  in  this  action  was  filed  by  M.  H.  Throop 
against  Israel  Hatch.  It  alleged  an  oral  agreement  made 
in  1833,  between  the  defendant  and  certain  persons  whose 
rights  under  the  agreement  had  been  assigned  to  the  plaintiff, 
which  was  to  the  effect  that  the  defendant  should  proceed  to 
the  then  territory  of  Michigan,  and  purchase  land  on  the  joint 
account  of  the  parties  to  that  agreement,  that  defendant  should 
hold  such  lands  for  the  joint  benefit  of  all  parties,  should  make 
sales  thereof  from  time  to  time,  and  account  for  the  proceeds 
to  the  parties  to  the  agreement.  It  also  alleged  that  pursuant 
to  this  oral  agreement  the  defendant  executed  a  writing  claimed 
by  the  plaintiff  to  be  a  declaration  of  this  trust.  The  com- 
plaint also  contained  an  averment  in  general  words,  that  by 
the  laws  of  the  territory  of  Michigan,  in  1835,  the  trust  set 
forth  was  a  valid  trust,  or  power  in  trust,  which  courts  of 
equity  would  enforce,  and  that  it  so  continued  under  the  laws 
of  the  States  of  Ohio  and  Michigan,  in  which  the  lands  now 
were.  The  plaintiff  prayed  an  accounting  and  payment  for 
the  balance. 

The  defendant  demurred  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion ; — setting  out  also  the  particular  objections  to  the  com- 
plaint, which,  so  far  as  they  were  important  appear  in  the 
opinion. 

G.  B.  flibbard,  for  appellant. 

M.  II.  Throop,  respondent,  in  person. 

W.  F.  ALLEN,  J. — If  the  plaintiff  is  driven  to  the  statute 
laws  of  the  States  of  Ohio  and  Michigan,  to  maintain  this 
action,  and  bound  to  show  that  by  the  statutes  of  those  States 
the  trusts  which  he  seeks  to  enforce  are  valid,  he  should  have 
set  out,  at  least  substantially,  the  statutes  upon  which  he  relies. 
The  laws  themselves  arc  to  be  averred  and  proved  in  the  same 
manner  as  other  facts,  and  their  existence  is  to  be  proved  by 
copies  of  the  statutes  properly  exemplified,  as  other  documents 


NEW-YOKK.  25 


Throop  a.   Hatch. 


are.  The  averment  that  the  trusts  are,  by  the  laws  of  the 
States  in  which  the  lands  are  situated,  valid  and  subsisting 
trusts,  is  therefore  nothing  more  than  an  averment  of  the 
conclusion  of  the  pleader  based,  1st  upon  his  knowledge  of  the 
existence  of  certain  statutes,  and  2d,  upon  his  construction  of 
those  statutes. 

The  statutes  being  the  fact  to  be  established,  should  be 
averred  and  proved,  and  the  court  can  then  pronounce  the 
appropriate  judgment.  It  would  certainly  be  bad  pleading  to 
aver  that  by  a  certain  judgment  recovered  in  the  courts  of  this 
or  any  other  State,  or  by  reason  of  a  certain  bond  executed 
by  the  defendant,  he  was  indebted  to  the  plaintiff  in  a  given 
sum,  or  owed  any  other  duty ;  so,  the  allegation  that  by  the 
laws  of  the  States  named,  the  trust  described  in  the  complaint 
is  a  valid  trust  or  power  in  trust,  which  courts  of  equity  will 
enforce,  without  setting  out  the  statutes  at  least  in  substance, 
is  bad.  Unless  therefore  the  complaint  can  be  sustained,  and 
the  trusts  upheld  without  the  aid  of  the  local  laws  of  Michigan 
and  Ohio,  the  judgment  of  the  justice  at  special  term  must  be 
reversed. 

The  questions  then  will  be : — 1st.  In  the  absence  of  any 
proper  averment  of  the  statutes  of  the  States  of  Michigan  and 
Ohio  affecting  the  rights  of  the  parties  and  the  subject  matter 
of  the  litigation,  what  laws  are  presumed  to  prevail  in  those 
States;  the  common  law,  or  the  statutes  of  this  State  when  they 
differ  from  the  common  law?  2d.  Are  the  trusts  valid  by  that 
law  which  shall  be  found  to  prevail  upon  this  presumption  ? 

1.  Do  the  statutes  of  this  State,  or  does  the  common  law,  as 
it  existed  in  the  absence  of  any  legislation,  or  at  the  time  of 
the  separation  of  this  country  from  England,  prevail  in  other 
States  of  the  Union  by  presumption  of  law  ? 

There  is  a  want  of  precision  in  the  language  of  some  of  the 
cases  which  would  lead  us  to  suppose,  upon  a  cursory  exami- 
nation, that  our  courts  have  intended  to  decide  that  in  the 
absence  of  any  evidence  of  what  the  laws  of  other  States  are, 
it  will  be  presumed  that  they  are  the  same  as  the  laws  of  this 
State,  without  distinguishing  whether  the  common  law  or  a 
statute  of  the  State  should  give  the  rule.  It  will  be  conceded 
that  our  statutes  have  no  extra  territorial  force,  and  as  they 
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cannot  have,  as  the  statutes  of  this  State,  any  binding  force 
out  of  the  State,  the  presumption  must  of  necessity  be  that  the 
other  States  of  the  Union  did  at  the  same  time  that  we  acted 
upon  the  subject  make  the  same  changes  in  the  law  which  we 
did,  if  we  come  to  the  conclusion  that  the  statute  laws  of  all 
the  States  are  presumed  to  be  the  same  as  our  own.  This 
would  be  a  presumption  violent  in  the  extreme  as  a  presump- 
tion of  fact,  and  should  not  be  entertained  except  upon  the 
clearest  authority.  It  is  well  established  that  the  common 
law  is  presumed  to  have  originally  existed  in  all  the  States  in 
the  Union,  except,  perhaps,  in  those  which  had  been,  before 
becoming  members  of  the  Union,  subject  to  another  code  and 
system  of  laws,  and  it  is  a  well  established  presumption  of  law 
that  things  once  proved  to  have  existed  in  a  particular  con- 
dition, continue  in  that  condition  until  the  contrary  is  estab- 
lished by  evidence  either  direct  or  presumptive.  (Best  on  Pre- 
sumptive Ev.,  186.)  Each  State  having  the  sole  power  to  legis- 
late for  itself  and  change  the  common  law  therein  by  act  of 
the  Legislature,  it  would  seem  to  follow  that  until  there  were 
some  proof  that  the  common  law  had  by  legislation  ceased  to 
be  the  law  of  the  land  it  "would  be  presumed  to  be  in  force. 
I  can  see  no  foundation  for  the  presumption  that  because  one 
State  has  seen  fit  to  dispense  with  the  rules  of  common  law 
and  provide  others  for  the  government  of  its  citizens  upon  a 
given  subject,  the  Legislature  of  every  other  State  has  been 
like  minded.  I  speak  now  of  those  matters  which  are  known 
to,  and  in  the  absence  of  an  overruling  statute  are  governed 
by  the  common  law.  There  are  matters  in  relation  to  which 
the  common  law  does  not  speak,  which  are  regulated  solely  bv 
statute,  and  in  regard  to  some  of  these  matters  it  is  not  impos- 
sible that  our  statutes  may  be  presumed  to  be  the  same  as 
those  of  the  other  States,  or  rather,  the  laws  of  other  States, 
in  the  absence  of  evidence,  presumed  to  be  the  same  as  those 
of  our  own. 

In  Legg  v.  Legg,  (8  J/o**.,  99,)  the  law  of  Vermont  was  pre- 
sumed to  be  the  same  as  that  in  Massachusetts  upon  a  question 
as  to  which  the  common  law  prevailed  in  the  latter  State. 
Thompson  v.  Ketcham,  (8.7.  /£,  190),  decided  that  aa  the  disa- 
bilities of  infancy  depended  upon  municipal  regulation*,  he 
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who  sought  to  avail  himself  of  the  plea  of  infancy  to  a  contract 
made  in  a  foreign  country,  must  aver  and  prove  the  laws  of 
that  country,  and  that  nothing  could  be  presumed.  This  was 
not  a  case  involving  the  laws  of  a  sister  State,  but  of  a  foreign 
country.  This  case  is  recognized  as  law  in  Sherrill  v.  Hopkins, 
(1  Cow.,  103,)  but  what  is  said  by  the  learned  judge  as  to  the 
presumption  of  the  law  in  Massachusetts  is  not  very  clear,  and 
is  entirely  obiter,  as  the  case  passed  off  on  another  point  which 
rendered  that  question  immaterial.  In  Holmes  v.  Broughton,. 
(10  Wend.,  75),  a  very- reasonable  rule  was  held,  to  wit,  that 
this  court  cannot  take  judicial  cognizance  of  any  of  the  laws 
of  our  sister  States,  at  variance  with  the  common  law,  but  that 
upon  a  common  law  question  the  legal  presumption  is  that  the 
common  law  of  a  sister  State  is  similar  to  that  of  our  own ; 
which  doctrine,  if  followed  out,  clearly  negatives  the  idea  of  a 
presumption  that  other  States  have  dealt  with  the  common  law 
upon  any  question  as  we  may  have  done.  The  same  was  held 
substantially  in  Starr  v.  Peck,  (1  Hill,  270.)  Cowen,  J.,  after 
stating  a  legal  proposition  applicable  to  the  case,  says,  "  Such 
is  the  common  law,  which  we  must  presume  was  the  law  of 
Connecticut  at  the  time,  in  the  absence  of  proof  to  the  con- 
trary." 

In  Leavenworth  v.  Brockway,  (2  Hill,  201),  the  question 
was  as  to  the  rate  of  interest  in  Ohio,  which  is  entirely  regula- 
ted by  statute ;  and  the  court,  in  the  absence  of  proof,  presu- 
med the  rate  to  be  the  same  as  with  us ;  and  the  case  is  sus- 
tained by  the  authorities  cited  in  the  reporter's  note  to  the 
case,  which  appear  to  recognize,  without  naming  it,  a  distinc- 
tion between  the  laws  of  sister  States  and  foreign  countries  in 
this  particular ;  that  as  to  the  former,  on  matters  of  merely 
statutory  regulations,  the  courts  will  entertain  a  presumption 
that  they  are  similar  to  our  own ;  while  as  to  the  foreign  coun- 
tries, as  in  Thompson  v.  Ketcham,  no  such  presumption  will 
prevail.  The  commercial  law,  as  it  prevails  in  this  country, 
was  presumed  to  exist  in  France,  as  to  commercial  paper,  in 
Dolfus  v.  Fasch,  (1  Denio,  367).  Abell  v.  Douglas,  (4  Denio, 
305),  is  very  much  in  point ;  and  it  was  there  held,  that  contracts 
and  conveyances  between  citizens  of  this  State  respecting  lands 
in  another  State  are  governed  by  the  laws  of  such  other  State,. 
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and  that  in  the  absence  of  proof  to  the  contrary,  the  common 
law  of  England,  respecting  the  formalities  required  to  transfer 
title  to  land,  is  presumed  to  prevail  in  the  other  States  of  the 
Union.  The  principle  of  that  case  is  entirely  decisive  of  this 
point  in  the  present  case,  and  determines  that  the  presumption 
is  that  the  common  law  prevails  in  the  States  of  Ohio  and  Mi- 
chigan in  respect  to  the  subject  matter  of  this  litigation,  and 
must  be  resorted  to,  to  determine  the  rights  of  the  parties,  in 
the  absence  of  a  proper  averment,  that  a  different  rule  has 
been  established,  and  that  there  is  no  presumption  that  those 
•States  have  legislated  at  all  upon  the  subject  involved  in  this 
action.  I  have  met  with  no  case  in  conflict  with  this  view, 
but  all,  I  think,  are  reconcilable  with  it.  (See  the  matter  of 
Roberts'  Will,  8  Paige,  446 ;  Ilolford  v.  Nichols,  2  Paige,  220  ; 
Robinson  v.  Danchy,  3  Barb.,  20 ;  Monroe  v.  Douglass,  1  Seld., 
447  ;  Thatcher  v.  Morris,  1  Kern.,  137 ;  C.  &.  H.  Notes,  1  Ed., 
page  1138.)  The  common  law  is  presumed,  upon  the  pleadings 
in  this  case,  to  be  the  law  of  the  States  of  Ohio  and  Michigan. 
This  brings  us  to  the  consideration  of  the  next  proposition. 

2d.  By  the  common  law  are  the  trusts  sought  to  be  estab- 
lished, valid  and  capable  of  being  enforced  in  equity  ? 

I  do  not  deem  it  important  to  inquire,  in  the  views  I  take  of 
the  instrument  set  out  in  the  complaint,  and  which  is  relied 
upon  as  a  declaration  of  trust,  whether  the  statute  of  29  Charles 
2d,  requiring  all  trusts  to  be  declared  or  evidenced  by  some 
writing,  must  be  taken  as  forming  a  part  of  the  law  of  the  sev- 
eral States  of  the  Union,  without  a  re-enactmeut  by  the  legis- 
latures thereof.  My  impression  is  that  statutory  restrictions 
upon  the  conveyance  of  property,  or  any  interest  therein,  and 
regulating  the  mode  of  acquiring  title  to,  or  interest  in,  such 
property,  or  prescribing  the  forms  of  contract  and  the  manner 
of  solemnizing  them,  in  order  to  their  validit}-,  in  force  as  Eng- 
lish statutes  .at  the  time  of  our  separation  from  that  govern- 
ment, were  not  adopted  by  the  States,  except  as  expressly  decla- 
red by  the  legislature ;  and  that  in  the  absence  of  any  express 
legislation  on  the  subject,  title  to  property  may  be  transferred 
and  interest  therein  acquired,  and  contracts  in  regard  thereto 
made,  in  any  form  to  which  the  parties  may  assent,  and  which 
wonld  have  been  upheld  at  common  law.  But  be  this  as  it 
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may,  the  declaration  of  the  trust  alleged  by  the  plaintiff  is  suf- 
ficient as  a  declaration  under  the  English  statute  of  Charles 
2d  ;  and  if  sufficient  under  that  statute,  it  is  sufficient  as 
a  parol  declaration,  valid  at  common  law.  A  trust  is  defi- 
ned to  be  "  a  confidence  reposed  in  some  other,  not  issuing 
out  of  the  land,  but  as  a  thing  collateral  annexed  in  privity  to 
the  estate  of  the  land  and  to  the  person,  touching  the  land  for 
which  cestui  que  use  has  no  remedy  but  by  subpoena  in  Chan- 
cery." (Lewin  on  Trusts,  15.)  Under  the  statute  of  Charles 
2d,  it  is  not  necessary  that  the  trust  be  created  by  deed  or 
other  written  instrument.  It  is  sufficient,  if  its  existence  be 
manifested  or  declared  by  some  writing  signed  by  the  trustee. 
(Lewin  on  Trusts,  30 ;  Story  Eq.  Jur.  §  972.)  It  is  not  essen- 
tial that  the  writing  by  which  the  trust  is  manifested  and  pro- 
ven, should  be  in  any  particular  form.  It  may  be  in  any  lan- 
guage clearly  expressive  of  a  trust.  There  are  three  requisites 
to  a  valid  declaration  of  trust,  to-wit :  sufficient  words,  a  defi- 
nite subject  and  a  certain  object.  (Currys  v.  Coleman,  9  Ve- 
sey,  319  ;  Story  Eq.  Jur.,  §  964),  The  objection  taken  to  the 
instrument  relied  upon,  is,  that  it  does  not  show  the  terms  of 
the  alleged  trust.  If  by  this  it  is  intended  that  it  does  not  give 
specific  diredtions  in  regard  to  the  execution  of  the  trust  and 
the  disposition  of  the  trust  property,  it  suffices  to  say  that  this 
is  not  required  either  at  common  law  or  by  the  statute  of 
Charles  2d.  It  is  sufficient  that  the  trust  be  declared.  This  is 
a  simple  trust  corresponding  with  an  ancient  use.  The  pro- 
perty is  vested  in  one  person,  upon  trust  for  another,  and  the 
nature  of  the  trust  is  left  to  the  construction  of  law.  (Lewin 
on  Trusts,  21.)  A  special  trust  is  not  alleged  by  the  plaintiff. 
Before  the  statute  of  fraud,  a  trust  might  be  raised  by  parol, 
and  under  the  statute  of  Charles  no  other  formality  is  required, 
than  a  simple  note  in  writing,  but  under  seal.  (Ib.,  26.) 
Whether  the  plaintiff  seeks  to  establish  a  trust  valid  by  parol 
at  common  law,  or,  as  declared  in  writing  under  the  statute  of 
Charles  2d,  the  trust  alleged  is  valid.  The  declaration  of  trust 
alleged  is  not  executory,  to  be  supported  by  some  considera- 
tion, before  the  courts  will  enforce  it ;  but  it  is  already  created 
and  vested,  and  evidenced  by  the  written  instrument,  signed 
by  the  defendant.  (Story  Eq.  Jur.,  973.)  This  is  not  the  case 
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of  a  resulting  or  implied  trust,  bnt  the  trust  is  express,  created 
by  the  direct  operative  acts  of  the  parties,  and  it  is  sufficient 
that  the  intention  to  create  it  can  be  fairly  collected  upon  the 
face  of  the  instrument,  by  the  terms  used,  and  the  trust  can  be 
drawn,  as  it  were,  ex  visceribus  verborum.  {Story  Eq.  Jur., 
980;  Bellaris  v.  Crampton,  2  Vern.,  294).  The  cases  cited  by 
the  defendant,  relating  to  resulting  trusts  and  executory  agree- 
ments, to  create  a  trust  in  favor  of  volunteers,  I  do  not  refer 
to  particularly,  because  I  do  not  deem  them  applicable.  (Such 
are  Barbour  v.  Townsend,  1  M.  cfe  R.,  506;  Jackson  v.  Bateman, 
2  TT.  R.,  570 ;  Botsford  v.  Burn,  2  J.  C.  R.,  405 ;  Ellison  v. 
Ellison,  6  Vesey,  656;  2  White's  Leading  Cases  in  Equity,  167, 
and  Note ;  Brodine  v.  Edwards,  10  Paige,  504.)  Sterne  v. 
Sterne,  (5  J.  C.  R.,  1),  is  not  in  conflict  with  the  views  I  have 
taken  of  this  case.  If,  however,  a  consideration  were  neces- 
sary to  uphold  a  trust  actually  established  and  declared,  it 
would  be  found  in  the  case  before  us,  in  the  preliminary  agree- 
ment alleged  in  the  complaint,  and  the  performance  thereof 
by  the  parties.  An  abundant  consideration  is  shown  for  the 
declaration  of  trust  by  the  defendant,  in  favor  of  the  cestuique 
trusts,  one  of  whom  is  represented  by  the  plaintiff. 

The  judgment  at  special  term  must  be  affirmed;  but  with 
leave  to  answer  to  the  usual  terms. 
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Supreme  Court,  First  District ;  Special  Term,  April,  1856. 
PARTY  EXAMINED. — RIGHT  TO  WITNESS  FEES. 

The  defendant  examined  as  a  witness  on  his  own  behalf,  in  answer  to  the  testi- 
mony of  the  assignor  of  the  demand  in  suit,  is  entitled  to  fees  as  a  witness,  to 
be  taxed  in  the  costs. 

Application  for  directions  to  the  clerk,  respecting  the  adjust- 
ment of  costs. 

CLERKE,  J. — Thurston,  one  of  the  defendants,  was  examined, 
under  section  399  of  the  Code,  in  answer  to  the  testimony  of 
the  assignor  of  the  demand,  on  his  own  behalf,  as  well  as  on 
behalf  of  his  co-defendant,  Billiard.  No  matter  was  in  issue, 
in  which  both  defendants  were  not  jointly  interested,  and 
as  to  which  a  separate  judgment  could  have  been  rendered. 
A  judgment  having  been  recovered  in  favor  of  the  defendants, 
the  question  now  is,  whether  witnesses'  fees  can  be  taxed  for 
defendants — both  having  appeared  and  defended  by  one 
attorney. 

I  find  in  Perry  v.  Livingston,  (6  How.  Pr.  R.,  404),  a  case 
similar  to  this — that  it  was  decided  in  the  5th  District  at 
chambers  that  this  charge  could  not  be  taxed,  the* judge  re- 
ferring in  his  decision  to  Christy  v.  Christy,  (6  Paige,  170), 
where  the  chancellor  held,  that  when  a  complainant  was  ex- 
amined as  a  witness  in  his  own  favor,  in  a  case  in  which  such 
examination  was  allowed,  he  was  not  entitled  to  charge  for 
his  fees  as  a  witness.  The  judge  considered  this  authority 
would  be  conclusive  upon  him,  even  if  he  had  any  doubt  upon 
principle.  I  am,  however,  of  a  different  opinion,  and  do  not 
consider  any  decision  upon  a  point  of  this  nature,  at  this  time 
and  under^our  present  system,  absolutely  conclusive ;  although, 
of  course,  it  should  be  regarded  as  an  authority  of  great  weight 
and  influence.  The  law  allows  certain  compensation  to 
persons  for  attending,  as  witnesses,  in  the  trial  of  a  cause, 
without  any  exception.  The  statute  making  this  allowance 
does  not  state,  that  the  compensation  should  be  confined  to 
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persons  not  parties.  If,  indeed,  the  position  of  party  and  wit- 
ness were  inconsistent,  as  was  formerly  much  more  frequently 
the  case  than  at  present,  the  effect  would  be,  that  although  the 
party  were  subpoenaed  by  a  co-defendant,  and  shoud  attend, 
yet  as  he  could  not  be  examined,  no  charge  could  be  taxed  for 
his  attendance  as  a  witness.  (See  Schermerhorn  v.  Van  Voast, 
5  Uow.  Pr.  R.,  458).  But  where  a  party  can  be  a  witness, 
and  is  examined  as  such,  I  can  see  no  reason  why  the  usual 
charge  should  not  be  allowed.  When  he  is  examined  he  is  as 
decidedly  a  witness,  as  if  his  name  did  not  appear  on  the 
record  ;  he  does  not  apper  on  the  stand  to  plead  or  advocate 
his  cause,  or  to  perform  any  of  the  other  duties  of  a  party, 
but  he  attends,  exclusively,  in  the  character  of  a  witness,  to  be 
examined  and  cross-examined,  like  any  other  person,  in  the 
same  position.  In  short,  by  being  a  party,  he  is  not  divested 
of  any  of  the  rights,  privileges,  or  relieved  from  any  of  the 
duties  of  a  witness. 

But,  it  is  said,  if  the  expenses  of  a  party  attending  on 
the  trial  to  give  evidence  on  his  own  behalf  can  be  al- 
lowed, then  he  should  be  allowed  his  necessary  expenses 
while  attending  to  aid  and  advise  with  his  counsel  upon  the 
trial.  This  remark  can  have  no  force,  unless  it  be  essential 
for  the  party,  as  a  party,  to  attend ;  undoubtedly,  if  a  party 
must  necessarily  attend  the  trial  of  his  cause,  whether  he 
employs  eounsel  or  not,  it  would  not  be  proper  to  allow  him 
fees  as  a  witness,  for  the  plain  reason  that  the  allowance 
would  be  giving  him  a  compensation  for  loss  of  time  and 
expenses  which  he  did  not  incur ;  for,  if  he  necessarily  incurs 
them  as  a  party,  he  does  not  incur  them  as  a  witness ;  he  has 
not  been  subjected  to  any  loss  of  time  or  money,  which  he 
would  not  necessarily  have  incurred  in  acting  as  a  party. 
But,  we  know  if  a  suitor  employs  counsel  and  has  an  attorney, 
it  is  not  always  necessary  for  him  to  attend,  and  the  state  of 
his  affairs  or  the  requirements  of  a  variety  of  circumstances 
may  render  it  highly  inconvenient  or  detrimental  to  him  to 
be  present  at  the  trial,  even  when  the  trial  takes  place  in  the 
neighborhood  in  which  he  resides.  In  the  present  case,  the 
party  resided  three  hundred  and  seventeen  miles  from  the 
city  of  New  York,  where  the  action  was  tried  ;  and  there  is 
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no  proof  that  it  was  indispensable  for  him  to  appear  at  the 
trial  as  a  party. 

It  is  also  said  that  the  law  allows  this  charge  to  the  prevail- 
ing party,  because  he  cannot  procure  the  attendance  of  wit- 
nesses without  paying  the  compensation  on  the  service  of  the 
subpoena,  or  at  all  events  even  if  the  witnesses  dispense  with 
the  pre-payment  of  their  fees,  that  the  party  is  liable  for 
them ;  and  that  this  is  what  a  disbursement  implies — a  pay- 
ment or  a  liability  of  the  prevailing  party  to  a  third  person. 
But  I  infer  according  to  the  true  intent  and  meaning  of  the 
act,  that  the  charge  was  intended  to  indemnify  any  person 
attending  as  a  witness,  for  the  loss  of  time  and  expenses, 
which  he  has  incurred  in  consequence  of  attending ;  the  law 
specifying  a  fixed  amount  as  an  indemnity  ;  and  whether  the 
party  has  paid  or  incurred  the  fees  to  a  third  person  as  a 
witness,  or  has  suffered  loss  of  time  or  expenses  by  attending 
himself  as  a  witness,  the  same  reason  precisely  obtains  for 
allowing  this  compensation  ;  and  as  I  have  already  said,  the 
statute  makes  no  discrimination. 

The  clerk  will  therefore  allow  this  charge  in  the  adjustment 
of  the  costs. 


KALT  a.  LIGNOT. 

' 

Su/preme  Court,  First  District;  Special  Term,  April,  1856. 

COSTS. — COTJNTER-CLAIM. 

Where,  in  an  action  on  contract,  the  plaintiff  recovers  less  than  fifty  dollars,  but 
extinguishes  a  counter-claim  set  up  in  the  answer  which  exceeds  that  amount, 
neither  party  is  entitled  to  costs. 

Motion  by  defendant  to  affirm  taxation  of  his  costs. 

The  defendant  claiming  to"  recover  costs  in  this  action,  they 
were  taxed  in  his  favor  by  the  clerk,  subject  to  exception 
taken  by  the  plaintiff.  The  defendant  now  moved  for  an 

order  affirming~the  taxation. 
VOL.  III.— 3 
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W.  W.  Niks,  for  the  motion. 
Jame*  Eschwege,  opposed. 

ROOSEVELT,  J. — This  is  a  suit  for  professional  services  of  a 
physician,  the  plaintiff  claiming  $500,  as  the  proper  measure 
of  compensation.  The  defendant  first  denies  the  services, 
then  says  they  were  not  worth  over  $25  ;  then  alleges  un- 
skilfulness  and  damage  consequent  upon  it  to  the  amount  of 
$50uO,  and  lastly  alleges  that  the  plaintiff  owes  him  in  addi- 
tion $171,  for  champagne  and  claret. 

In  other  words  he  meets  the  plaintiff's  claim,  be  it  more  or 
less,  by  a  counter-claim  for  which  in  his  turn  he  demands  judg- 
ment against  the  plaintiff. 

The  referee  to  whom  the  matter  was  submitted  rejected  a 
large  portion  of  the  demands  of  each  party,  and  found  a  small 
balance  of  $32  in  favor  of  the  plaintiff,  and  the  question  now 
is,  what  disposition  is  to  be  made  of  the  costs  of  suit. 

By  the  Code  costs  may  be  allowed  "  to  the  prevailing  party, 
upon  the  judgment." 

In  this  case  both  parties  have  failed,  and  both  have  pre- 
vailed. But  the  plaintiff,  it  is  said,  has  recovered  less  than 
$50,  and  must  on  that  ground,  in  this  court,  pay  costs. 

This  is  a  mistake.  Both  parties,  when  a  counter-claim  is 
interposed,  are  plaintiffs,  and  both  are  defendants ;  and  both 
in  this  case  have  "prevailed"  and  have  "recovered"  more 
than  $50.  It  is  only  by  setting  off  one  recovery  against  the 
other  that  the  balance  is  reduced  to  $32. 

Both  being  equally  in  the  wrong  and  each  equally  liable 
to  the  other  for  costs,  it  seems  to  me  to  be  a  proper  case  for 
offsetting  the  costs  of  each  against  the  other,  and  confining 
the  judgment  to  the  $32. 

The  language  of  the  Code  on  the  subject  of  costs  was 
adapted  to  the  state  of  things  existing  in  1848.  The  right  of 
counter-claim,  as  now  existing,  was  the  result  of  the  amend- 
ment of  1852. 

The  original  Code  therefore  may  be  said  to  have  contem- 
plated but  one  "  prevailing  party" — the  plaintiff  or  the  de- 
fendant— whereas  the  new  provision  obviously  implied  as  a 
consequence  that  both  might  prevail,  the  one  in  his  claim,  the 
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other  in  his  counter-claim.  Hence  the  law  of  costs,  it  was 
assumed,  without  special  enactment,  would  be  so  applied  as  to 
meet  the  alteration  in  the  law  of  claims.  And  it  is  the  well- 
known  duty  of  courts  of  justice  so  to  construe  legislative 
enactments  as  to  make  them  harmonize  so  far  as  practicable 
with  each  other  and  with  established  principles  of  right. 


NASH  a.  HAMILTON. 

Supreme  Court,  Sixth  District  /  General  Term,  Mm/,  1856. 
SET-OFF. — JUDGMENT. — ASSIGNMENT  TO  ATTORNEY. 

An  action  for  a  tort  merely  personal,  is  not  assignable  so  as  to  allow  the  assignee 
to  sue  in  his  own  name. 

After  verdict  for  plaintiff,  in  an  action  for  a  personal  tort,  but  before  judgment, 
plaintiff  assigned  the  verdict  and  the  judgment  to  be  entered  thereon,  to  his  attorney 
for  a  valuable  consideration.  The  defendant  had  notice  of  the  assignment. — 
Held,  that  the  assignment  was  effectual  to  prevent  the  defendant  setting  off  a 
judgment  subsequently  recovered  in  his  favor  against  the  plaintiff,  against  the 
judgment  so  assigned. 

Appeal  from  an  order  of  the  special  term  directing  a  set-off 
between  two  judgments. 

H.  Bollard,  for  appellant. 
Mr.  Foster,  for  respondent. 

BY  THE  COURT.* — BALCOM,  J. — On  February  3,  1855,  at 
the  Delaware  Circuit,  the  plaintiff  obtained  a  verdict  in  this 
action  for  $75,  for  slanderous  words  spoken  by  the  defendant 
of  and  concerning  the  plaintiff,  and  judgment  was  entered 
against  the  defendant  upon  such  verdict  on  the  5th  day  of 
May,  1855,  for  $196  47  damages  and  costs.  Immediately 

*  Present  Shankland,  Gray,  Balcom,  and  Mason,  J.  J.  Mr.  Justice  Mason,  not 
having  heard  the  argument  took  no  part  in  the  decision. 
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after  the  entry  of  the  verdict  by  the  clerk  on  the  3d  day  of 
February,  aforesaid,  the  plaintiff,  to  secure  his  attorney  for 
services  in  the  action,  and  for  money  lent  to  him  and  paid  out 
for  him  by  such  attorney,  executed  and  delivered  to  such 
attorney,  an  assignment  of  said  verdict,  entitled  in  the  action* 
and  which  was  in  these  words,  viz: — "  I  hereby  assign  to  W. 
C.  Lamont,  the  verdict  in  my  favor  this  day  entered,  and  the 
judgment  to  be  entered  thereon,  for  a  valuable  consideration, 
and  all  my  right,  title,  claim,  and  interest  therein.  February 
3,  1855."  "Johnson  Nash."  (Seal).  Of  this  assignment  the 
plaintiff  and  his  attorney  then  had  due  notice. 

On  February  14,  1855,  the  defendant  recovered  a  judgment 
against  the  plaintiff  in  a  justice's  court,  upon  a  promissory 
note,  for  $49  83  damages  and  costs,  which  judgment  was 
duly  docketed  in  the  office  of  the  clerk  of  Delaware  County, 
on  April  5,  1855. 

The  defendant  paid  the  plaintiffs  attorney  $145,  towards 
the  verdict  and  costs  in  this  action,  on  February  8,  1855,  and 
took  his  receipt  therefor,  as  attorney  for  the  plaintiff,  and  as 
assignee  of  the  verdict  and  costs.  After  judgment  was  per- 
fected on  such  verdict,  the  defendant  moved  at  the  Otse^o 
special  term  in  June,  1855,  for  an  order  to  set  off  his  justice's 
court  judgment  against  the  plaintiff's  judgment  in  this  action. 
The  motion  was  granted,  upon  the  assumption,  that  the 
amount  of  the  judgment  in  this  action  was  sufficient  to  satisfy 
the  defendant's  judgment  against  the  plaintiff,  and  also  the 
entire  consideration,  for  which  the  verdict  and  costs  were 
assigned  to  the  plaintiff's  attorney.  The  judge  at  the  special 
term,  in  order  to  arrive  at  this  conclusion  was  obliged  to  make 
a  computation  or  estimate  of  the  indebtedness,  from  the  plain- 
tiff to  his  attorney,  which  he  was  not  authorized  to  do.  A 
portion  of  such  indebtedness  was  for  services  in  the  action,  the 
value  of  which  was  disputed,  and  such  value  could  not  be 
fixed  by  the  court,  from  the  affidavits  used  on  the  motion. 
The  plaintiff  has  appealed  from  the  order  of  the  special  term 
to  the  general  term  of  this  court. 

The  material  question  that  should  have  been  determined 
on  the  motion  at  the  special  term,  was  whether  the  verdict  in 
the  action,  and  the  judgment  to  be  entered  thereon,  were  »•- 
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signable  before  the  actual  entry  of  the  judgment,  so  as  to 
defeat  the  right  of  the  defendant  to  have  his  judgment  against 
the  plaintiff  set  off  against  the  judgment  in  this  action ;  and 
that  is  the  main  question  to  be  decided  on  this  appeal. 

The  action  was  for  a  personal  tort.  All  the  authorities 
agree  that  a  cause  of  action  arising  from  a  tort  merel}r  per- 
sonal, as  assault  and  battery,  slander,  and  the  like  is  not 
assignable,  so  as  to  authorize  the  assignee  to  sue  for  the  same 
in  his  own  name  (Robinson  v.  Weeks,  6  How.  Pr.  R.,  161 ; 
Hodgman  v.  Hudson  River  R.  R.  Co.,  7  Tb.,  492  ;  12  Wend., 
279 ;  19  lb.,  73 ;  Comegys  v.  Yasse,  1  Pet.,  213 ;  Purple  v. 
Hudson  River  R.  R.  Co.,  1  Abbott's  Pr.  R,  33 ;  2  Kern.,  622). 
Such  causes  of  action  die  with  the  persons  in  whose  favor 
they  exist.  They  do  not  pass  from  an  insolvent  debtor  to  his 
assignee  by  a  general  assignment  of  all  his  property  and 
effects,  for  the  benefit  of  his  creditors.  (North  v.  Turner,  9 
Serg.  &  R.,  248  and  249  ;  Burrill  on  Assignments,  68,  note 
2).  The  verdict  in  an  action  for  a  personal  tort  does  not  trans- 
form the  cause  of  action  into  a  debt.  It  does  not  become  a 
debt  until  consummated  by  judgment.  (Crouch  v.  Gridley,  6 
Hill,  250 ;  Davenport  v.  Ludlow,  4  How.  Pr.  R.,  337 ;  East., 
179 ;  Kellog  v.  Schuyler,  2  Den.,  73). 

At  the  time  the  verdict  in  this  action  was  assigned  by  the 
plaintiff  to  his  attorney,  no  right  of  set-off  existed  against  it 
in  favor  of  the  defendant.  If  the  verdict  was  assignable 
none  could  afterwards  arise  against  it,  by  the  entry  of  judg- 
ment upon  it,  except  upon  a  judgment  against  the  assignee. 
(Ferguson  v.  Bassett,  4  How.  Pr.  R,  168  ;  4  Hill,  559 ;  5  Ib., 
568).  Was  the  assignment  of  the  verdict  and  the  judgment 
to  be  entered  thereon  good  for  any  purposes.  It  surely  was, 
although  ineffectual,  technically  speaking,  to  transfer  any 
interest  in  the  subject  matter  of  the  action.  It  was  not  un- 
lawful by  reason  of  maintenance  or  champerty :  but  it  was 
binding  as  a  covenant  by  the  plaintiff  with  his  attorney, 
that  the  latter  should  receive  the  verdict  and  costs  when  put 
into  judgment  and  enforced  by  execution.  The  same  belonged 
to  the  attorney  in  equity  and  conscience.  If  the  defendant 
had  paid  the  veudict  and  costs  to  the  plaintiff,  the  assignee 
•could  have  recovered  the  money  of  the  plaintiff  as  money 
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had  and  received  to  his  use.  The  plaintiff  in  such  case 
would  have  held  the  money  for  the  use  of  the  assignee.  This 
doctrine  was  established  in  the  case  of  Stanton  v.  Thomas, 
(24  Wend.,  70).  And  the  decisions  in  The  People  v.  Tioga 
Common  Pleas,  (19  Wend.,  73),  and  Countryman  v.  Boyer,  (3 
How  Pr.  ./?.,  386),  are  to  the  same  effect 

The  right  to  have  one  judgment  set  off  against  another  on 
a  motion  for  that  purpose  is  an  equitable  one.  (4  How.  Pr. 
It.,  170).  The  equitable  right  of  the  plaintiff's  assignee  to 
the  money  due  upon  the  judgment  in  this  action  is  superior 
to  the  right  of  the  defendant  to  set  off  his  judgment  against 
it.  The  assignee's  equitable  claim  to  the  money,  of  which 
the  defendant  had  timely  notice,  dates  back  of  the  defendant's 
judgment  against  the  plaintiff.  The  defendant,  therefore,  had 
no  right  to  compel  a  set-off  when  the  judgment  in  favor  of 
the  plaintiff  was  perfected.  The  plaintiff's  assignment  to  his 
attorney  of  the  verdict,  and  of  the  judgment  to  be  entered 
on  it,  operated  as  a  covenant  that  the  judgment  should  be 
entered  in  the  name  of  the  former,  for  the  benefit  of  the 
latter ;  and  it  became  operative  as  an  equitable  assignment  to 
the  latter,  of  the  money  due  on  the  judgment,  the  moment 
such  judgment  was  perfected. 

There  probably  is  a  greater  sum  due  upon  the  judgment 
in  this  action  than  the  attorney  can  hold  under  his  assignment ; 
but  such  sum  cannot  be  ascertained  on  this  motion.  The 
defendant  must  adopt  some  other  remedy  to  obtain  it.  The 
order  of  the  special  term  must  therefore  be  reversed  with  ten 
dollars  costs. 

Order  accordingly. 
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VAN  TINE  a.  NIMS. 

Supreme  Court,  first  District ;  Before  Hon.  Jos.  F.  Whiting, 

June,  1856. 

EXAMINATION  OF  WITNESS  BEFORE  COMMITTEE  OF  1ST.  Y.  COM- 
MON COUNCIL. — POWERS  OF  COMMITTEE. — CRIMINATING  QUES- 
TIONS. 

Under  the  Act  of  1855,  (Laws  of  1855,  24  ch.  20) — which  authorizes  an  attach- 
ment against  a  witness  subpoenaed  before  a  committee  of  the  New  York  Com- 
mon Council,  and  refusing  to  answer  "  any  proper  question  ;" — those  only  are 
proper  questions  which  are  pertinent  to  the  investigation  and  connected  with  the 
subject  referred,  and  which  relate  to  matters  within  the  power  ef  the  common 
council  to  inquire  about. 

A  witness  subpoenaed  under  that  act  is  privileged  from  answering  any  questions 
his  answers  to  which  can  have  a  tendency  to  expose  him  to  any  kind  of  punish- 
ment upon  a  criminal  charge. 

Application  for  an  attachment. 

A  special  committee  of  the  New  York  Common  Council 
having  been  appointed  to  investigate  the  action  of  the  Com- 
mittee on  Streets,  Theodore  F.  Nims  was  subpcenaed  (under 
Laws  of  1855,  24  ch.  20),  to  attend  before  them  and  be  ex- 
amined as  a  witness.  On  his  examination  he  refused  to  an- 
swer certain  questions ;  the  nature  of  which  appears  in  the 
opinion.  John  Yan  Tine,  on  behalf  of  the  Committee  of 
investigation,  now  applied  for  an  attachment  pursuant  to  the 
act. 

WHITING,  J. — Mr.  Nims,  a  witness  in  a  proceeding  before  a 
special  committee  of  the  Common  Council,  appointed  "  to  in- 
vestigate the  action  of  the  Committee  on  Streets,  who  had 
under  consideration  the  widening  and  improving  of  Reade- 
street,"  declined  to  answer  several  questions  propounded  to  him. 
He  is  before  me  on  an  order  to  show  cause  why  he  could  not  be 
compelled  to  answer  those  questions. 

It  is  alleged  on  his  part  that  he  is  not  bound  to  answer: — 
First,  because  the  subject  of  inquiry  is  not  within  the  scope 
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of  the  authority  conferred  upon  the  special  committee.    Second, 
because  the  answers  might  criminate  the  witness. 

The  only  authority  conferred  upon  the  special  commit- 
tee is  to  inquire  into  the  action  of  the  Street  Commit- 
tee. The  authority  conferred  upon  the  special  committee 
is  special  and  limited,  and  they  cannot  go  beyond  the  duty 
imposed.  It  is  very  questionable  whether  the  Common  Coun- 
cil have  any  power  to  authorize  any  committee  to  inquire 
into  the  conduct  or  action  of  any  person  not  a  member  of 
either  branch  of  the  city  government,  especially  when  such 
conduct  may  amount  to  a  crime.  In  this  case,  however,  Nims 
answered  every  question  put  to  him  as  to  the  action  of  the 
Street  Committee,  or  any  of  its  members,  in  relation  to  the 
widening  and  improving  of  Reade-street.  All  the  questions  to 
which  answers  are  now  sought  from  the  witness  relate  to  his 
own  acts  with  individuals  other  than  the  committee.  These 
inquiries  the  Special  Committee  have  no  power  to  make — 
they  are  not  "  proper  questions,"  within  the  meaning  of  the 
statute.  To  be  proper  they  must  be  pertinent  to  the  investi- 
gation, and  connected  with  the  subject  referred,  and  relate  to 
matters  within  the  power  of  the  Common  Council  to  inquire 
about.  The  act  "  to  amend  the  existing  law  relating  to 
bribery"  makes  the  offer  to  furnish,  in  whole  or  in  part,  any 
money,  goods,  right  in  action,  or  other  property,  or  anything 
of  value,  or  any  pecuniary  or  other  individual  advantage, 
present  or  prospective,  to  any  member  of  the  Common 
Council,  with  an  intent  to  influence  his  vote  or  action  upon 
any  question,  matter,  cause,  or  proceeding,  pending,  or  which 
may  be  brought  before  him  in  his  official  capacity,  a  felony. 
It  also  declares  that  "  every  person  who  shall  knowingly 
bear  or  convey  any  such  gift,  gratuity  or  proposal,  or  shall  in 
any  manner  negotiate  between  any  other  persons  for  any  act  in 
violation  of  the  preceding  section,  shall,  upon  conviction,  be 
punished  in  like  manner  and  to  the  same  extent,"  as  the 
principals.  If  Nims  was  in  any  way  connected  as  an  actor 
in  offering  to  any  of  the  persons  named  in  the  act  a  bribe,  or 
in  any  way  negotiating  between  any  other  persons  to  such 
deed,  lie  would  be  guilty  of  an  offence  under  this  act.  Bribery 
at  the  common  law  was  a  midemeanor,  but  this  act  has  en* 


NEW-YORK.  41 

Van  Tine  a.  Nims. 

larged  the  grade  of  the  offence  and  made  it  a  felony.  The 
law  is  too  well  settled  to  need  the  quotation  of  authorities  to 
show  that  a  witness  is  privileged  from  answering  any  question 
which  will  have  a  tendency  to  expose  him  to  any  kind  of  pun- 
ishment upon  a  criminal  charge.  When  the  disclosure  he 
may  make  may  be  used  against  him,  however  remote  the  fact, 
if  it  may  prove  even  one  link  in  the  chain  of  evidence,  which, 
when  others  are  made  known,  may  convict  or  have  a  tendency 
to  convict  of  a  crime,  he  is  protected  by  the  law  from  answer- 
ing the  question.  "  It  is  certainly  not  only  a  possible  but  a 
probable  case,"  says  one  of  the  most  enlightened  jurists  of  the 
age,  "  that  a  witness,  by  disclosing  a  single  fact  may  complete 
the  testimony  against  himself,  and  to  every  effectual  purpose 
accuse  himself  as  entirely  as  he  would  by  stating  every  cir- 
cumstance which  would  be  required  for  his  conviction.  That 
fact  of  itself  would  be  unavailing,  but  all  other  facts  without 
it  would  be  insufficient ;  while  that  remains  concealed  in  his 
own  bosom  he  is  safe ;  but  draw  it  from  thence  and  he  is  ex- 
posed to  prosecution."  It  is  urged  that  the  witness  did  not 
put  his  refusal  to  answer  upon  the  ground  that  the  answers 
might  tend  to  criminate  him,  and  that  if  he  had,  that  he  is 
not  the  judge  of  that,  but  that  the  tribunal  before  which  he  is 
examined  must  decide  that  question.  It  is  enough  to  say  that  the 
witness  was  not  asked  to  state  the  grounds  on  which  he  refused 
to  answer.  If  the  question  had  been  put  he  would  probably 
have  answered  it;  if  he  refused  he  might  have  been  com- 
pelled to  have  stated  the  shield  the  law  gives  him  as  the 
reason  of  his  refusal.  The  witness,  however,  must  himself 
be  the  judge  how  far  the  answer  may  tend  to  criminate 
him.  ^he  court  or  tribunal  could  not  know  or  be  competent 
to  decide  whether  it  would  or  would  not,  unless  the  answer, 
no  matter  which  way,  must  from  the  very  nature  of  things  be 
wholly  indifferent.  All  that  the  court  could  do  would  be  to 
see  that  the  answer  might  have  that  effect ;  if  it  might,  the 
privilege  cannot  be  taken  from  the  witness.  If  the  answer 
under  no  possible  circumstance  could  have  any  such  tendency, 
the  witness  must  answer.  In  the  case  before  me,  it  is  very 
clear  that  affirmative  answers  to  the  questions  propounded 
might  lead  to  the  development  of  a  chain  of  evidence  that 
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might  lead  to  his  conviction  of  an  offence  within  the  law  of 
the  act  against  bribery.  The  reasons  of  his  refusal  to  answer 
are  BO  palpable  upon  the  face  of  the  questions  that  the  special 
committee  did  not  (probably  for  that  reason)  deem  it  neces- 
sary to  ask  them  to  be  stated.  It  was  urged  that  before  me, 
also,  that  unless  such  witnesses  can  be  compelled  to  give 
evidence,  the  offence  of  bribery  under  the  act  cannot  be 
reached.  That  is  an  argument  to  be  addressed  to  the  law  mak- 
ing power.  When  the  legislature  in  its  wisdom  shall  relieve 
such  witnesses  from  all  criminal  and  penal  responsibility  upon 
giving  the  evidence,  then,  and  not  till  then,  can  the  courts 
take  from  the  witness  the  safeguards  with  which  the  consti- 
tution of  the  State  and  repeated  judicial  decisions  have  erected 
around  them.  On  both  grounds  the  objections  are  well  taken, 
and  the  order  to  show  cause  must  be  discharged. 


THE  PEOPLE  a.  BAKER. 

Supreme  Court,  First  District ;  Special  Term,  June,  1856. 

CKRTIOEAKI  IN  CRIMINAL  CAUSES. — CHANGE  OF  PLACE  OK  TRIAL. 
IMPARTIAL  TRIAL. 

A  ctrtioran  to  remove  a  criminal  action  from  the  Oycr  and  Terminer  to  the  Supreme 
Court,  may  i»»ue  at  the  instance  of  the  District  Attorney  as  well  as  on  application 
on  behalf  of  the  defendant. 

Upon  what  principles,  and  under  what  state  of  circumstances  a  change  of  the  place 
of  trial  should  be  ordered  in  a  criminal  action,  upon  the  ground  that  in  the  original 
county  a  fair  and  impartial  trial  cannot  be  had. 

Such  a  change  may  be  ordered  on  the  application  of  the  District  Attorney,  as  well 
as  on  that  of  the  defendant. 

Where  such  an  application  was  made  by  the  District  Attorney,  and  was  opposed  on 
the  ground  that  the  defendant  was  unable  to  defray  the  expense  of  the  attend- 
ance of  his  witnesses  in  another  county,  it  was  made  a  condition  of  the  change 
that  the  District  Attorney  should  make  a  satisfactory  arrangement  for  the  pay- 
ment by  the  county  in  which  tho  venue  was  originally  laid,  of  those  expenses. 

Ordinarily  where  the  place  of  trial  is  changed,  an  adjoining  county  is  selected. 

But  if  circumstances  require  a  change  to  a  more  remote  county,  it  may  be  ordered. 

Motion  to  change  the  place  of  trial.  v 
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Lewis  Baker,  with  five  others,  was  indicted  for  the  murder 
of  William  Poole.  On  the  first  trial,  in  the  City  of  New  York, 
the  jury  failed  to  agree.  A  second  trial  was  commenced  after 
four  days  spent  in  impanneling  a  jury,  but  was  interrupted  by 
the  sickness  of  one  of  the  jurors. 

A  certiorari  was  then  issued  at  the  instance  of  the  District 
Attorney,  removing  the  cause  from  the  Oyer  and  Terminer,  to 
the  Supreme  Court.  The  District  Attorney,  now  moved  to 
change  the  place  of  trial  to  the  county  of  Suffolk,  on  the  ground 
that  a  fair  and  impartial  trial  could  not  be  had  in  New  York. 

A.  0.  Hall,  District  Attorney,  read  affidavits  to  show  the 
impossibility  of  obtaining  an  impartial  trial  in  the  city  of  New 
York. 

H.  F.  Clarke,  D.  E.  Sickles,  and  Jos.  T.  Brady,  opposed. 
I.  The  people  cannot  remove  an  indictment  from  the  Oyer  and 
Terminer  to  the  Supreme  Court.  This  can  be  done  only  by  the 
defendant.  Therefore  the  certiorari  should  be  quashed. 

*  The  following  was  the  notice  of  motion. 

TITLE  OF  THE  CAUSE. 

Please  to  take  notice,  that  the  indictment  against  the  above-named  parties,  for  the 
murder  of  William  Poole,  by  a  writ  of  certiorari,  allowed  by  the  Hon.  James  J 
Roosevelt,  May  6,  1856,  under  and  by  virtue  of  the  provisions  of  the  statute  in  such 
case  made  and  provided,  has  been  removed  from  the  Court  of  Oyer  and  Terminer 
into  the  Supreme  Court,  sitting  in  the  first  judicial  district,  and  said  writ  and  indict- 
ment returned  to  and  filed  with  the  Clerk  of  the  said  Supreme  Court,  at  his  office, 
May  7,  1856. 

Please  further  to  take  notice,  that  upon  the  said  indictment  so  removed  and  filed, 
and  upon  the  original  affidavits  of  the  copies  hereto  annexed,  I  shall  on  behalf  of 
the  people  of  the  State  of  New  York,  prosecuting  their  pleas  in  the  County  of  New 
York,  move  on  the  24th  day  of  May  inst.,  A.  D.  1856,  before  Hon.  Selah  B.  Strong, 
one  of  the  Justices  of  the  Supreme  Court,  at  the  Chambers  of  the  said  Court,  in  the 
City  of  New  York,  at  11  o'clock  OH  the  morning  of  that  day,  that  the  trial  of  said 
indictment  against  the  several  parties  above  named,  be  changed  from  the  County 
of  New  York,  and  the  said  indictment  thereupon  be  carried  down  for  trial  at  the 
next  Circuit  Court  of  the  County  of  Suffolk,  or  for  such  action  in  regard  to  the 
premises  and  indictment  aforesaid,  as  the  said  Justice  of  the  Supreme  Court  may 
take.  Yours,  &c.  A.  OAKEY  HALL. 

District  Attorney  for  County  of  New  York. 
To  Lewis  Baker,  James  Turner,  Patrick  McLaughlin,  Charles  Van  Pelt,  Cornelius 

Linn,  John  Hyler,  and  each  of  them. 
And  to  James  T.  Brady,  Horace  F.  Clarke,  Daniel  E.  Sickles,  and  A.  D.  Russell, 

Esqs.,  of  Counsel. 
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II.  Even  if  the  certiorari  were  properly  allowed,  the  motion 
to  change  the  place  of  trial  ought  to  be  denied.  1.  It  appears 
by  the  affidavits  read  in  opposition  that  the  defendant  was 
poor  and  could  not  employ  counsel  or  obtain  the  attendance 
of  witnesses  in  another  county.  2.  The  fact  that  two  juries 
have  been  obtained,  is  evidence  (until  a  failure  to  obtain  a 
third  is  shown),  that  a  fair  and  impartial  jury  can  be  had. 
3.  It  is  a  monstrous  injustice  to  suppose  that  the  People  cannot 
have  a  fair  trial  anywhere.  They  are  bound  to  have  so  strong 
a  case  that  any  jury  would  convict.  They  have  no  right  to 
change  the  place  of  trial  on  the  ground  suggested.  Such  ap- 
plication can  only  be  made  by  the  defendant.  4.  By  analogy 
to  the  practice  in  civil  actions,  the  moving  party,  (here  the 
People),  must  show  clearly  and  positively  that  the  excitement 
is  so  great  as  to  prevent  a  trial.  This  they  have  not  done. 

The  District  Attorney  in  reply.  I.  By  the  Code,  a  criminal 
action  is  defined  to  be  one  prosecuted  by  the  People  as  a  party. 
They  have  the  rights  of  a  party ;  and  one  party  has  equal  rights 
with  another.  If  therefore  a  defendant  can  move  for  a  certio- 
rari,  the  plaintiffs  may,  unless  the  statute  forbids.  For  at 
common  law  a  certiorari  issued  as  of  course,  for  the  king;  and 
it  should  so  issue  here  for  the  people.  The  Revised  Statutes 
amplify  the  right,  but  do  not  abrogate  or  fetter  the  rights  of 
the  People. 

II.  By  a  similar  train  of  reasoning,  the  people  as  a  party 
plaintiff  may  move  to  change  the  place  of  trial.  1.  The  sta- 
tute does  not  forbid,  and  independently  of  the  statute,  the 
people,  as  plaintiffs  have  an  equal  interest  with  the  defendant. 
The  statute  compels  the  people  to  lay  the  venue  first  in  the 
county  where  the  cause  of  action  arose  ;  and  afterwards,  if  the 
case  requires,  to  move  for  a  change.  2.  The  law  gives  a  right 
to  a  fair  and  impartial  trial  not  merely  to  a  fair  and  impartial 
jury.  To  be  fair,  a  trial  must  not  only  begin,  but  must  con- 
tinue and  must  end  fairly.  In  order  to  get  the  second  jury, 
adjournments  were  necessary,  with  only  two  or  three  jurors 
sworn,  and  this  was  unfair  to  the  people  as  to  the  prisoner. 
The  excitement  operates  upon  the  jury  after  being  sworn  as 
effectually  as  before.  3.  If  the  defendant  is  too  poor  to  pro- 
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vide  for  the  attendance  of  his  witnesses  the  State  will  make 
provision  for  it. 

STRONG,  J. — The  defendants  stand  indicted  for  the  alleged 
murder  of  William  Poole,  in  the  city  and  county  of  New  York. 
The  indictment  contains  as  many  counts  as  there  are  defend- 
ants, respectively  charging  each  as  primary,  and  the  others  as 
secondary  principals.  The  first  count  charges  the  defendant 
Baker  as  the  most  prominent  actor,  and  the  others  as  being 
present  at  the  scene  of  the  murder,  and  aiding  and  abetting 
him.  He  elected  to  be  tried  separately.  He  was  first  tried 
at  a  Court  of  Oyer  and  Terminer,  held  before  Judge  Roose- 
velt, in  the  county  of  New  York,  (where  the  venue  is  laid  and 
the  indictment  was  found,)  in  December  last.  The  trial  lasted 
nearly  a  fortnight,  and  resulted  in  the  disagreement  of  the 
jurors  and  their  discharge.  His  trial  was  again  commenced  at 
a  Court  of  Oyer  and  Terminer  held  before  me,  pursuant  to  an 
appointment  by  the  Chief  Judge  of  the  Court  of  Appeals  in  the 
same  county,  on  the  14th  of  April  last.  Five  hundred  j  urors  had 
been  summoned  to  attend  the  trial.  Of  that  number,  five  only 
were  sworn,  the  others  having  failed  to  attend,  or  having  been 
excused  or  rejected  on  challenges  for  cause,  or  on  peremptory 
challenges  in  behalf  of  the  defendant.  Another  panel  of  five 
hundred  jurors  was  then  ordered,  and  they  were  summoned  to 
attend  eventually  on  the  24th  of  April.  On  that  and  the  next 
days  seven  of  the  last  panel  were  procured,  who,  from  their 
answers,  appeared  to  be  free  from  any  legal  exceptions.  One 
of  them  was  excused  from  serving,  as  he  was  conscientiously 
opposed  to  attending  to  any  secular  business  on  the  Jewish 
Sabbath,  and  it  was  conceded  that  the  trial  would  extend 
beyond  one  such  day.  The  other  six  were  sworn,  when  that 
panel  was  exhausted.  Another  of  two  hundred  and  fifty  was 
then  ordered  for  the  29th  of  April.  On  the  last  mentioned 
day  the  12th  juror  was  obtained,  there  remaining  in  the  box, 
when  his  name  was  drawn,  about  twenty  undrawn  ballots. 
The  empanneling  of  the  jury  occupied  nearly  four  days. 
About  four  hundred  persons  appeared ;  of  those  two  hundred 
and  twenty-two  were  set  aside  on  challenge  for  having  formed 
and  expressed  an  opinion  as  to  the  guilt  or  innocence  of  the 
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accused  on  trial,  three  were  peremptorily  challenged  by  him, 
twelve  were  sworn  as  before  stated,  and  the  remaining  jurors 
were  excused  or  eventually  discharged. 

The  trial  proceeded  a  short  time,  during  which  two  witnesses 
were  examined  on  the  29th  of  April.  On  the  next  day  one  of 
the  jurors  sworn  failed  to  attend,  and  it  appeared,  on  an  exam- 
ination of  a  messenger  from  him,  that  he  was  confined  to  his 
bed,  and  probably  would  remain  so  for  a  considerable  period, 
by  indisposition.  The  counsel  for  Baker  thereupon  proposed 
that  the  trial  should  proceed  before  the  eleven  jurors  who  were 
then  present,  or  that  the  Jew  who  had  been  excused  should  sit 
on  the  trial,  and  thus  complete  the  number,  and  that  those  who 
remained  of  the  last  panel  should  be  re-summoned,  and  that 
the  person  whose  name  should  be  first  drawn  should  be  sworn 
and  act  as  the  twelfth  juror.  These  propositions  were  declined 
by  the  counsel  for  the  people,  and  the  eleven  jurors  were 
thereupon  discharged.  The  court  was  then  adjourned  to  the 
first  Tuesday  in  June,  and  a  panel  of  one  thousand  jurors  was 
ordered.  Subsequently  to  the  last  mentioned  adjournment,  a 
certiorate  was  issued  by  the  District  Attorney,  and  allowed 
by  Judge  Roosevelt,  removing  the  action  into  the  Supreme 
Court. 

On  the  24th  of  May  two  motions  were  made  at  a  special 
term  held  before  me  in  New  York,  pursuant  to  an  appoint- 
ment made  by  the  Chief  Judge  of  the  Court  of  Appeals,  and 
also  at  the  request  of  the  Justices  of  the  First  Judicial  Dis- 
trict, who  were  otherwise  engaged, — one  by  the  counsel  for  the 
prisoners,  that  the  certwrari  should  be  quashed  as  having  been 
improvidently  issued,  and  the  other  by  the  counsel  for  the 
People,  that  the  place  of  trial  should  be  changed  to  some 
other  county,  on  the  ground  that  a  fair  and  impartial  trial 
of  the  action  could  not  be  had  in  the  city  and  county  of 
New  York. 

1.  The  prisoner's  counsel  contend  in  support  of  their  motion, 
that  a  certiorari  to  remove  an  indictment  from  the  Oyer  and 
Tenniner  to  the  Supreme  Court  cannot  lawfully  issue  at  the 
instance  of  the  counsel  for  the  prosecution. 

There  can  be  no  doubt  but  that  it  has  always  been  compe- 
tent for  the  counsel  for  the  crown  in  England,  and  since  our 
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revolution,  for  the  counsel  for  the  People  in  this  State,  (unless 
the  power  has  been  abrogated  by  the  statutory  provisions 
which  I  shall  presently  consider,)  to  remove  criminal  actions 
from  the  Oyer  and  Terminer  to  a  higher  tribunal  by  certio- 
rari.  Mr.  Chitty,  in  his  valuable  work  on  criminal  law,  (1 
Chitt.  Or.  Law,  377,)  after  citing  several  acts  of  Parliament 
restricting  or  regulating  the  practice  upon  certiorari  in  crimi- 
nal cases,  says  : — "  But  these  acts  apply  only  to  writs  of  certi- 
orari on  the  part  of  the  defendants,  and  therefore  the  crown 
and  a  private  prosecutor  may  still  obtain  them,  without  affida- 
vit or  recognizance,  unless  expressly  prohibited  by  particular 
statute ;"  (and  he  cites  5  Durnf.  &  E.,  626;  6  A,  194;  3  Bos. 
&  P.,  354  ;  2  Str.t  900  ;  1029 ;  Cowp.  18  ;  1  East.,  305  ;  15  lb., 
327  ;  Bacon's  Abr.,  tit.  Certiorari  C.)  And  again  the  same 
author  remarks  (p.  378),  "  the  writ  of  certiorari  is  demandable 
of  absolute  right  only  by  the  king  himself,  and  to  him  the 
court  is  bound  to  grant  it."  The  English  reports  are  full  of 
cases  where  certioraris  to  remove  criminal  actions  from  the 
Oyer  and  Terminer  to  the  Court  of  King's  Bench  (which,  as 
to  its  jurisdiction  in  criminal  cases,  corresponds  with  the  Su- 
preme Court  in  this  State),  have  been  issued  on  the  applica- 
tion of  the  officers  of  the  crown.  The  case  (3  £os.  <&  P., 
354),  cited  by  Mr.  Chitty,  was  before  the  House  of  Lords,  and 
it  was  decided  by  that  tribunal  that  the  certiorari  could  be 
issued  by  the  officers  of  the  crown,  notwithstanding  general 
restrictive  words  in  an  act  of  Parliament  in  reference  to  the 
class  of  cases  to  which  the  decision  referred. 

The  right  of  the  prosecution  to  issue  this  process  is  impliedly 
recognized  in  this  State  in  the  provision  of  the  Revised  Stat- 
utes (2  Rev.  Stats.,  733),  that  "all  issues  of  fact  joined  upon 
any  indictment  shall  be  tried  by  a  jury  in  the  county  where 
such  indictment  was  found,  unless  for  special  causes  the  Su- 
preme Court  shall  order  an  indictment  removed  into  that  court 
to  be  tried  in  some  other  county."  This  speaks  of  the  removal 
of  criminal  causes  as  an  existing  common  law  practice,  and 
makes  no  attempt  to  restrict  it. 

There  are  several  cases  in  our  courts  which  sustain  the  right 
to  obtain  this  process  in  behalf  of  the  people.  In  the  case  of 
The  People  v.  Yermilyea,  (7  Cow.  141),  where  one  of  the  in- 
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dictments  had  been  removed  to  the  Supreme  Court  by  certio- 
rari,  the  District  attorney  inquired  whether  he  should  give  the 
other  indictments  the  same  direction  by  issuing  writs  of  certio- 
rari  for  their  removal  to  that  court.  To  which  Chief  Justice 
Savage  answered,  "  You  must  take  your  own  course  on  that 
subject.  You  have  a  right  to  remove  the  other  causes  or  to 
try  them  where  you  are,  as  you  shall  think  advisable.  In  the 
case  of  the  People  v.  Webb,  (1  Hill,  179),  where  the  defendant 
had  been  indicted  for  a  libel  on  J.  Fenimore  Cooper,  in  the 
county  of  Otsego,  the  indictment  was  removed  by  certiorari, 
on  the  application  of  the  District  Attorney,  from  the  Oyer  and 
Terminer  to  the  Supreme  Court,  and  the  place  of  trial  was 
changed  to  the  county  of  Montgomery.  In  that  case  the  cer- 
tiorari  to  the  Oyer  and  Terminer  had  been  obtained  after  that 
Court  had  ordered  that  the  trial  should  proceed,  or  that  a  nolle 
prosequi  should  be  entered.  It  is  true,  as  was  said  by  the 
counsel  for  Baker  on  his  argument,  that  the  right  to  issue  the 
writ  in  behalf  of  the  prosecution  was  not  disputed  in  that  case; 
but  the  motion  to  change  the  place  of  trial  which  followed  it, 
was  warmly  contested,  and  if  it  had  been  supposed  that  the 
process  had  been  irregularly  obtained,  the  objection,  which 
would  have  been  fatal  to  the  motion,  would  have  been  urged. 
The  silence  of  the  counsel  and  of  the  court  was,  under  the  cir- 
cumstances, significant  against  the  objection. 

The  counsel  for  the  defendants  contended  that  if  the  right 
to  issue  the  certiorari  in  criminal  cases,  by  the  District  Attorney, 
had  existed  at  common  law,  it  would  have  been  abrogated  by 
sections  1  and  2  of  chapter  65  of  the  acts  of  1829,  and  section 
1  of  chapter  12  of  the  act  of  1847.  The  act  of  1829  provides 
(§  1)  that  no  certiorari  to  remove  into  the  Supreme  Court  any 
indictment  pending  in  a  Court  of  Oyer  and  Terminer,  before 
trial  thereon,  shall  be  effectual  unless  allowed  by  a  Justice  of 
the  Supreme  Court,  or  (then)  circuit  Judge ;  and  (§  2)  that 
before  allowing  any  such  writ,  the  officer  to  whom  application 
should  be  made,  should  take  from  the  defendant  a  recognizance 
with  sureties,  conditioned  that  the  defendant  prosecuting  such 
writ  will  appear  at  the  return  day  thereof  in  the  Supreme 
Court,  and  abide  the  orders  and  rules  of  such  court ;  and  section 
1  of  the  act  of  1847,  merely  exempts  the  defendants  who  may 
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be  iiidicted  for  treason,  murder  or  arson  in  the  first  degree, 
and  who  may  be  in  custody,  from  the  necessity  of  entering 
into  any  recognizance  for  their  appearance  in  the  Supreme 
Court.  If  section  1  of  the  act  of  1829  had  stood  alone — as 
that  merely  regulated  the  practice,  and  did  not  purport  to  take 
away  any  right — it  might  have  been  construed  to  include  cer- 
tioraris  issued  on  behalf  of  the  people.  But  the  second  section 
— although  it  specifies  the  process  in  general  terms — evidently 
refers  to  such  as  might  be  allowed  in  behalf  of  the  defendants. 
The  prosecution  could  not  be  required  to  give  a  recognizance 
for  the  conduct  of  the  defendants  as  a  condition  for  obtaining 
the  writ.  There  is  no  statutory  provision  involving  such  an 
absurdity,  except  in  section  8  of  the  Act  for  the  Prevention 
of  Intemperance,  Pauperism  and  Crime  (Laws  of  1855,  346-7), 
which  provides  that  an  appeal  and  the  service  of  a  notice 
thereof  shall  be  of  no  effect  in  behalf  of  the  defendant  or 
complainant,  unless  he  shall  deliver  to  the  magistrate  an  un- 
dertaking to  the  people  in  the  sum  of  $500,  with  one  or  more 
sureties,  conditioned,  among  other  things,  that  the  defendant 
shall  not,  during  the  pendency  of  the  appeal,  violate  any  of 
the  provisions  of  the  act ;  thus  requiring  the  complainant  where 
the  appeal  is  by  him,  to  become  responsible  for  the  good  beha- 
vior of  his  opponent.  But  the  prohibitory  act  furnishes  no 
very  reliable  rule  for  the  construction  of  other  statutes.  In 
reference  to  the  act  of  1829,  it  may  raise  a  slight  inference 
that  the  Legislature  by  which  it  was  passed  supposed  that  the 
certiorari  could  be  issued  only  at  the  instance  of  the  defendant. 
But  that  could  not  have  the  effect  to  abrogate  a  pre-existing 
right  of  the  people,  and  one  too,  which  might  be  so  very  essen- 
tial to  the  due  administration  of  justice  under  circumstances 
of  frequent  occurrence.  In  England  it  has  been  clearly  settled 
that  the  rights  of  the  crown  are  not  taken  away  by  any  general 
statutory  provision,  unless  the  intention  to  do  so  is  clearly  and 
directly  manifested.  Thus,  in  the  case  of  the  King  v.  Davis, 
(5  S.  R.  626),  Judge  Butler  remarked  that  "  the  general  rule 
is,  that  when  the  certiorari  (in  criminal  cases)  is  taken  away 
by  act  of  Parliament,  the  crown  is  not  included  in  the  restric- 
tion, unless  there  be  some  words  in  the  act  to  show  that  the 

Legislature  intended  it ;"  and  Judge  Grose  said  :  "  We  cannot 
VOL.  III.— 4 
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break  in  upon  the  general  rule  which  has  been  so  long  esta- 
blished, that  the  crown  is  not  bound  by  the  general  words  of 
a  statute  taking  away  the  ccrtiorari,  unless  it  appear  upon  the 
face  of  the  act  of  Parliament  that  the  legislature  "  intended 
that  the  crown  should  be  bound."  The  same  principle  was 
sustained  and  applied  to  a  certiorari  in  a  criminal  case  obtained 
by  the  crown  officers  in  the  case  of  the  Kingv.  the  Inhabitants 
of  the  County  of  Cumberland,  by  the  Court  of  King's  Bench 
and  by  the  House  of  Lords  (2  Bos.  <&  P.,  3oi).  There  are 
many  other  cases  in  the  English  reports  to  the  same  effect,  and 
the  rule  is  well  settled  in  the  country  from  which  we  inherit 
the  common  law.  In  this  State,  where  the  people  have  ac- 
quired the  rights  originally  appertaining  to  the  crown  of  Eng- 
land in  criminal  cases  except  where  they  are  inconsistent  with 
our  form  of  government,  or  have  been  expressly  abrogated 
(and  neither  is  the  case  here)  it  is  safe  to  conclude  that  the 
•well  settled  rights  of  the  public  have  not  been  taken  away  by 
a  remote  inference.  The  continuance  of  the  right  in  question 
was  recognized  by  the  Supreme  Court  in  the  case  of  The  Peo- 
ple v.  Webb  (which  I  have  before  cited),  long  after  the  pas- 
sage of  the  act  of  1829.  I  am  satisfied  that  it  still  exists,  and 
the  motion  to  quash  the  certiorari  in  this  case  is  therefore 
denied.  The  indictment  may,  nevertheless,  be  hereafter  re- 
manded to  the  Court  of  Oyer  and  Terminer  for  trial,  should 
the  ends  of  justice  require  that  procedure  (2  Rev.  Stats.,  742, 
§28). 

2.  The  most  material,  and  by  far  the  most  difficult,  question 
presented  for  my  consideration  is,  whether  the  place  of  trial 
should  be  changed  on  the  ground  that  a  fair  and  impartial  trial 
cannot  be  had  in  the  city  and  county  of  New  York. 

There  are  many  palpable  reasons  why  trials  in  criminal 
cases  should  ordinarily  be  had  in  the  counties  where  the  trans- 
actions which  gave  rise  to  them  occurred,  and  a  change  should 
not  be  made  except  for  forcible  and  clearly  established  causes. 
Our  statutes  require  that  issues  of  fact  joined  upon  any  indict- 
ment shall  be  tried  by  a  jury  in  the  county  where  such  indict- 
ment was  found,  unless  for  special  causes  the  Supreme  Court 
shall  order  an  indictment  removed  into  that  court,  to  be  tried 
in  some  other  county  (2  Rev.  Stats.,  733,  §  1).  Mr.  Chitty 
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says  (1  Chitt.  Cr.  Z.,  495),  that — "  Not  very  strong  evidence 
of  partiality  will  be  required,  in  order  to  induce  the  court  to 
listen  to  the  application  for  the  removal"  (to  another  place  of 
trial).  To  that  I  cannot  assent,  nor  is  the  position  supported 
by  the  authorities  to  which  the  learned  author  refers.  In  one 
of  the  cases  cited  by  him  (Rex  v.  Harris,  3  Burr..  1333). 
Lord  Mansfield  said — "  There  must  be  a  clear  and  solid  foun- 
dation for  the  suggestion"  (of  partiality).  The  question  as  to 
the  unfairness  or  partiality  of  a  drawn  juror  does  not  refer  ex- 
clusively to  his  feelings,  but  extends  to  any  opinion  which  he 
may  have  formed  and  expressed  in  reference  to  any  material 
question  involved  in  the  controversy,  and  which  may  at  all 
influence  his  decision.  Thus,  one  who  acted  as  a  Grand  Juror 
when  the  indictment  was  found,  or  who  (in  a  case  involving  the 
life  of  the  accused)  cannot  from  conscientious  scruples  render 
a  verdict  which  would  lead  to  the  punishment  of  death,  is  dis- 
qualified, although  he  has  no  hostile  or  favorable  feeling  towards 
the  defendant.  Some  of  the  English  authorities  seem  to  indi- 
cate that  some  feeling  of  the  juror,  either  hostile  or  friendly, 
must  be  involved  in  the  objection  to  render  it  effectual;  but  it 
has  been  otherwise  adjudicated  in  this  State.  In  the  case  of 
the  People  v.  Vermilyea,  (1  Cow.,  108,)  the  English  and 
American  authorities  were  elaborately  reviewed  by  Judge 
Woodworth  ;  and  he  expresses  an  opinion,  in  which  the  other 
judges  concurred,  that  a  challenge,  because  the  juror  had 
expressed  an  opinion,  is  for  principal  cause,  and  need  not  be 
accompanied  by  personal  ill-will  to  render  it  valid. 

A  juror  should  have  the  ability,  and  one  who  is  conscien- 
tious would  feel  the  inclination,  to  decide  all  questions  of  fact 
submitted  to  him  solely  from  a  fair  and  impartial  view  of  the 
evidence,  without  being  at  all  influenced  by  ulterior  considera- 
tions ;  but  that  would  be  difficult,  if  not  impossible,  where  he 
had  previously  formed  and  expressed  a  strong  opinion  upon 
the  matter,  especially  if  it  corresponded  with  the  public  senti- 
ment. Let  him  exert  himself  as  he  may,  he  cannot  wholly 
avoid  the  difficulty.  He  will,  in  a  case  where  the  testimony 
is  contradictory,  yield  a  more  ready  credence,  and  give  greater 
weight  to  that  which  sustains  than  that  which  opposes  his  pre- 
conception— such  is  the  infirmity  of  the  human  rnind,  and  we 
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must  take  it  as  we  find  it.  When  the  opinions  extend  so  far 
as  to  become  the  general  sentiment  in  the  community  where  a 
trial  of  an  exciting  case  is  had,  it  forms  a  serious  obstacle  to 
the  due  administration  of  justice,  and  the  evil  should  be 
arrested  when  that  is  possible. 

In  the  case  under  consideration  there  were  many  circum- 
stances calculated  to  attract  attention,  and  to  induce  the  for- 
mation and  expression  of  opinion,  especially  in  a  community 
proverbially  excitable.  Of  these  some  of  the  more  prominent 
were  the  public  character  of  the  deceased,  and  some  of  those 
who  were  present  at  the  time  when  he  received  his  death 
wound,  and  who  have  been  charged  with  a  participation  in  the 
tragedy  :  the  singular  prolongation  of  the  life  of  the  wounded 
man  with  a  ball  in  his  heart ;  the  immense  funeral  procession 
which  accompanied  and  followed  the  body  to  the  grave  ;  the 
flight  of  one  of  the  persons  charged  with  the  homicide  across 
the  ocean ;  the  pursuit  and  capture  of  the  fugitive  under  cir- 
cumstances which  induced  the  strong  condemnation  of  his  elo- 
quent counsel  on  the  argument  before  me ;  his  subsequent 
protracted  trial,  and  the  publication  in  the  newspapers  of  the 
city,  of  the  testimony,  which  was  taken  with  great  minuteness, 
of  the  eloquent  speeches  of  the  counsel,  and  of  the  elaborate 
and  able  charge  of  the  presiding  judge.  It  is  not  at  all 
remarkable  that  these  circumstances  should  have  led  to  the 
formation  and  expression  of  opinions  by  the  citizens  of  New 
York,  especially  those  who  witnessed  any  of  the  exciting 
scenes,  or  who  read  the  newspapers.  That  there  is  a  strong 
and  all  but  universal  sentiment  in  the  city  as  to  the  truth  or 
falsity  of  the  charge  as  it  respects  the  defendant  Baker,  was 
apparent,  from  the  statements  of  the  jurors  who  appeared 
before  me.  Of  the  two  hundred  and  thirty-eight  who  were 
examined,  all  but  sixteen  had  both  formed  and  expressed 
opinions  as  to  the  alleged  guilt  of  the  prisoner,  and  still 
retained  them.  The  number  of  those  who  passed  the  ordeal 
of  a  strict  examination  was  so  inconsiderable  that  they  could 
not  be  deemed  a  fair  representation  of  the  intelligence  and 
reliability  of  the  class  which  comprises  the  jurors  of  the 
county.  The  jurors  who  were  admitted  may  all  have  been 
respectable  men.  I  had  no  personal  acquaintance  with  either 
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of  them,  and  heard  nothing  against  any  of  them,  except  some 
insinuations  by  the  District  Attorney  on  the  argument,  which, 
as  they  were  not  supported  by  any  evidence,  cannot  be 
regarded  in  the  decision  of  the  motion  which  is  now  under 
consideration.  If,  however,  they  were  all  reliable  men,  such 
a  consummation  was,  under  the  circumstances,  so  remarkable, 
that  a  similar  result  on  any  future  attempt  could  not  be  rea- 
sonably anticipated.  Where  so  few  out  of  so  large  a  number 
of  jurors  are  at  all  admissible,  the  right  to  challenge  twenty 
peremptorily,  which  our  laws  benignly  secure  to  persons  tried 
for  capital  offences,  gives  to  the  defendants  almost  the  entire 
control  in  the  selection  of  the  jury.  In  cases  where  all,  or  the 
greater  portion,  of  those  summoned,  are  unexceptionable,  the 
full  exercise  of  this  privilege  cannot  operate  prejudicially,  but 
it  is  quite  apparent  that  where  but  an  inconsiderable  number 
is  admissible,  it  may  create  a  very  great  embarrassment  and 
seriously  obstruct  the  course  of  justice.  In  this  case,  when  the 
trial  was  before  me,  but  three  jurors  were  challenged  peremp- 
torily. Ordinarily,  that  might  raise  an  inference  that  the  ad- 
mitted jurors  were  peculiarly  acceptable  to  the  defendant. 
How  it  was  in  this  instance  I  am  unable  to  say.  Baker  swears 
that  he  was  unacquainted  with  any  of  the  jurors,  and  had  no 
influence  over  them.  However,  I  am  bound  to  consider  the 
possible  and  (generally)  probable  effect  of  the  existence  and 
exertion  of  the  privilege.  If  the  trial  of  this  action  should 
proceed  in  New  York,  it  would  probably  be  necessary,  as  it 
was  before,  to  summon  more  than  one  panel.  Where  so  many 
are  to  be  selected  and  summoned,  a  considerable  number  of 
days  must  necessarily  intervene.  During  that  time  the  jurors 
already  sworn  must  (at  least  under  our  practice)  be  permitted 
to  separate  and  to  mingle  with  their  fellow  citizens  without 
any  restriction.  The  injunction  to  hold  no  conversation  with 
others  on  the  subject  of  the  trial  may  be  obeyed  by  conscien- 
tious men  ;  but  it  sometimes  happens  that  one  is  sworn  as  a 
juror  who  is  not  a  conscientious  man,  and  as  to  such  there 
can  be  no  security.  Besides,  there  is  no  responsibility  upon 
the  outsiders,  and  the  inconsiderate  will  express  their  opinions, 
and  argue  to  support  them,  in  the  hearing  of  the  sworn  jurors. 
The  danger  of  improper  influences  from  such  causes  is  very 
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considerable.  I  am  aware  that  some  similar  difficulty  may 
occur  if  jurors  are  permitted  to  separate  during  the  trial  ;  and 
it  was  for  this  reason  that  when  I  proposed  to  introduce  the 
practice  on  trials  for  murder  in  the  city  of  New  York,  several 
years  ago,  I  was  warned  by  the  judges  of  that  district  that  it 
would  be  a  dangerous  precedent.  But  it  seemed  to  me  then, 
and  I  still  think,  that  scarcely  any  state  of  circumstances  will 
justify  the  seclusion  and  confinement  of  the  jurors,  and  parti- 
cularly of  the  infirm,  and  of  those  extensively  engaged  in  busi- 
ness, during  a  protracted  trial,  from  the  time  when  they  are 
sworn  until  they  render  their  verdict.  The  practice  of  thus 
confining  them  would  operate  very  injuriously  to  the  adminis- 
tration of  justice,  as  the  more  reliable  men  would  refuse  to  sit 
at  all  on  trials  for  murder.  The  separation  during  the  trial  is 
so  evidently  just  that  the  danger  resulting  from  it  is  a  matter 
approaching  very  near  to  a  necessity  ;  but  a  state  of  circum- 
stances which  would  increase  the  risk  should,  if  possible,  be 
avoided.  In  this  case  if  a  judgment  is  to  be  formed  from  the 
past,  and  it  must  be,  it  will  be  difficult  to  procure  any  jury, 
and  still  more  so  to  obtain  one  by  which  a  fair,  impartial  and 
effectual  trial  can  be  had  in  the  county  of  New  York.  Al- 
though a  sufficient  number  of  qualified  jurors  might  possibly 
be  friends  of  those  who  might  not  have  formed  or  expressed 
any  opinion  as  to  the  guilt  or  innocence  of  the  accused,  yet  the 
strong  existing  public  sentiment  must  be  known  to  them,  and 
it  will  have  its  influence.  The  jurors  may  be  charged  to  dis- 
regard it,  but  they  cannot  do  that  with  all  their  efforts.  Du- 
ring an  experience  of  many  years,  I  do  not  remember  a  ver- 
dict in  a  criminal  case  in  opposition  to  a  strong  public  senti- 
ment previously  entertained  and  generally  known.  If  that 
has  been  erroneous — and  it  sometimes  is — it  will  probably  lead 
to  an  unjust  verdict.  If  there  should  be  a  divided  sentiment, 
it  would  result  in  a  disagreement,  and  the  trial  thus  prove 
abortive.  Whether  the  inability  of  the  jury  first  empanneled. 
in  this  action  to  agree  upon  a  verdict  resulted  from  the  effect 
of  public  opinion  upon  the  minds  of  some  of  the  number,  can- 
not be  certainly  known.  Perhaps  it  may  be,  under  the  cir- 
cumstances, the  inferrable  cause  ;  but  I  do  not  place  any  reli- 
ance upon  that.  There  ia  sufficient  without  it  to  warrant  the 


NEW-YOKE.  55 

The  People  a.  Baker. 


conclusion  which  I  have  adopted,  that  a  fair,  impartial  and 
effectual  trial  of  this  action  cannot  be  had  in  New  York,  and 
that,  therefore,  it  should  take  place  in  some  other  county. 

The  counsel  for  the  defendant  McLaughliri  contended  that 
the  action  should  not  be  sent  into  another  county  for  trial,  as, 
if  it  should  take  that  direction  as  to  one  it  must  as  to  all,  and 
nothing  appeared  to  prove  that  his  client  could  not  have  a 
fair  trial  in  the  county  of  New  York. 

It  is  undoubtedly  true  that  as  to  the  question  whether 
McLaughliri  participated  in  the  transaction  at  all,  or  in  any 
manner  which  would  make  him  responsible,  there  is  no  evi- 
dence that  any  opinions  have  been  formed  or  expressed.  But 
then  when  one  is  charged  as  an  active  participator,  an  opinion 
as  to  the  guilt  or  innocence  of  one  of  the  actors,  and  especially 
when  all  were  together,  must  have  an  important  bearing  as  to 
all,  and  would  disqualify  a  proposed  juror  who  had  entertained 
and  expressed  it  on  the  trial  of  either  of  the  defendants.  Ser- 
geant Hawkins  says,  (Hawk.  PL  Cr.  ch.  43,  §  27),  that  "  the 
exception  to  an  indictor  is  good  upon  the  trial  of  another  indict- 
ment or  action  wherein  the  same  matter  is  either  in  question 
or  happens  to  be  material,  though  not  directly  in  issue."  The 
principle  that  an  opinion  as  to  the  guilt  of  an  associate  would 
exclude  a  juror  was  sustained  by  the  Superior  Court,  in  the 
case  of  "The  People  v.  Vermilyea."  There  would,  therefore, 
be  a  difficulty  in  obtaining  a  fair  and  unprejudiced  jury  in 
New  York  to  try  either  of  the  defendants. 

It  seems  from  the  affidavit  of  Baker  that  he  has  a  large 
number  of  witnesses  who  are  poor,  and  unable  to  bear  the 
expenses  of  a  journey  to  another  and  perhaps  distant  county, 
and  that  he  is  also  destitute  of  property,  and  his  counsel  made 
a  feeling  appeal  to  me  against  changing  the  place  of  trial,  and 
thereby  in  effect  depriving  him  of  the  ability  to  establish  his 
defence.  This  objection,  if  well  founded,  would  be  entitled 
to  great  consideration.  The  defendants  should  not  be  deprived 
of  any  legitimate  means  of  defence,  nor  will  I  consent  to  do 
that.  They  must,  at  all  events,  have  a  fair  trial.  I  shall  there- 
fore, from  a  sense  of  justice  evidently  as  to  Baker,  and  pro- 
bably as  to  the  other  defendants,  require  that  the  District 
Attorney  shall  make  a  satisfactory  arrangement  for  the  pay- 
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ment  by  the  county  of  Xew  York  of  the  necessary  expenses 
of  the  indigent  witnesses  subpoenaed  by  or  on  behalf  of  the 
defendants,  or  either  of  them,  and  attending  at  any  court 
where  the  trial  shall  not  be  postponed  at  their  instance. 
Under  such  an  arrangement,  it  seems  to  me  that  a  change  of 
the  place  of  trial  cannot  be  productive  of  injustice.  It  is 
undoubtedly  true  that  it  is  often  advantageous  to  the  innocent 
accused  that  the  trial  should  be  where  they  and  the  witnesses 
are  known,  and  where  the  circumstances  can  be  appreciated 
from  local  knowledge,  but  it  is  still  more  important  that  their 
fate  should  be  decided  by  jurors  selected  from  an  unbiassed 
community. 

It  can  scarcely  be  necessary  for  me  to  say  that  I  do  not 
intend  to  impeach,  in  the  slightest  degree,  the  general  charac- 
ter of  New  York  jurors.  Their  respectability  and  their  dispo- 
sition to  do  right  are  not  doubted,  but  they,  like  those  selected 
from  the  rural  districts,  may  be  influenced  in  weighing  the 
evidence  and  adopting  their  conclusions,  by  the  public  senti- 
ment when  that  has  been  strongly  formed  and  become  gene- 
rally known. 

Ordinarily  where  the  place  of  trial  is  changed,  an  adjoining 
county  should  be  selected,  and  so  the  authorities  declare. 
However,  there  is  no  express  limitation,  and  if  the  necessity 
which  may  require  any  change  should  call  for  a  more  remote 
connty,  that  should  be  selected.  In  this  case  it  is  probable 
that  the  constant  intercourse  between  the  inhabitants  of  New 
York  and  the  adjoining  counties,  and  the  free  circulation  of 
the  newspapers  of  the  city  in  its  vicinity,  have  effected  an 
extensive  coincidence  of  sentiment,  and  the  embarrassment  in 
obtaining  a  fair  and  impartial  trial  in  any  adjoining  county 
would  be  very  great;  I  must  therefore  direct  that  the  trial 
shall  be  had  in  a  more  remote  county.  The  notice  of  motion 
designates  the  connty  of  Suffolk,  and  ax  no  particular  objection 
was  raised  to  that  locality,  I  shall  direct  that  the  trial  be  had 
there,  unless  the  counsel  for  the  prosecution  and  for  the  de- 
fendants shall  sign  a  mutual  consent  designating  some  other 
county. 

An  order  must  be  entered,  reciting  that  it  satisfactorily 
appears  from  the  disagreement  of  the  jury  first  empaneled  to 
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try  the  defendant  Baker,  the  prevalence  of  formed  and  ex- 
pressed opinions  among  the  many  jurors  who  had  been  sum- 
moned and  had  attended  upon  the  inchoate  second  trial  of  the 
same  defendant,  and  the  indications  which  were  thereby 
evinced  that  a  strong  sentiment  as  to  the  guilt  or  innocence 
of  the  defendant  existed  very  generally  among  the  citizens  of 
New  York,  that  a  fair  and  impartial  trial  of  the  accused  c-an- 
not  be  had  in  the  county  of  New  York,  where  the  venue  is 
laid ;  and  that,  therefore,  the  trial  must  be  had  in  the  county 
of  Suffolk,  (or  any  other  county  which  may  be  designated  by 
counsel),  upon  the  completion  of  the  arrangements  which  I 
have  designated  for  the  payment  of  the  expenses  of  the  de- 
fendant's witnesses. 

4^^ 


THE  PEOPLE  on  the  relation  of  DEBENETTI  a.  THE  CLER 
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Supreme  Court,  First  District  /  General  Term,  June,  1856. 

N.  Y.  MARINE  COURT. — APPEALS. — JURISDICTION  OF  N".  Y. 
COMMON  PLEAS. — MANDAMUS. 

The  act  of  1853.  authorizing  an  appeal  from  the  decision  of  a  single  justice  of  the 
Marine  Court,  to  the  general  term,  does  not  take  away  the  right  of  appeal  from 
the  Marine  Court  to  the  Common  Pleas. 

But  such  an  appeal  can  only  be  taken  from  a  determination  of  the  Marine  Court 
made  at  general  term. 

An  appeal  taken  from  the  decision  of  a  single  justice  of  the  Marine  Court  direct  to 
the  Common  Pleas,  is  premature,  and  gives  the  latter  court  no  jurisdiction. 

Notwithstanding  that  upon  such  appeal  the  Common  Pleas  order  the  judgment 
appealed  from  to  be  reversed,  it  remains  in  full  force ;  and  it  is  the  duty  of  the 
clerk  of  the  Marine  Court,  to  issue,  on  application,  an  execution  upon  it. 

A  mandamus  will  be  granted  to  compel  the  performance  of  this  duty  by  the  clerk. 

Appeal  from  an  order  of  the  special  term,  granting  a  man- 
damus. 

The  facts  are  fully  stated  in  the  dissenting  opinion  of  Mr. 
Justice  Whiting. 

By  the  Court. — ROOSEVELT,  J. — An  order  was  made  in  this 
case  directing  a  mandamus  to  the  clerk  of  the  Marine  Court 
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to  compel  him  to  issue  an  execution  on  a  judgment  rendered 
by  one  of  the  justices  of  that  court.  The  clerk  objects  that 
the  judgment,  although  regularly  rendered  by  the  Marine  Court 
had  been  regularly  reversed  by  the  Court  of  Common  Pleas. 
The  relator,  on  the  other  hand,  contends  that  the  reversal  was 
;i  nullity — that  the  Common  Pleas,  in  that  stage  of  the  pro- 
ceeding, had  no  jurisdiction,  that  an  appeal  from  the  decision 
of  a  single  justice  of  the  Marine  Court  could  only  be  taken,  in 
the  first  instance,  to  the  three  justices  of  that  court,  and  after- 
ward, if  at  all,  to  the  Common  Pleas. 

By  the  act  of  July  21,  1853,  the  jurisdiction  of  the  Marine 
Court  was  greatly  enlarged,  and,  as  a  consequence,  it  was 
deemed  proper,  at  the  same  time,  to  provide  additional  safe- 
guards for  the  correctness  of  its  judgments.  An  appeal  was 
accordingly  given  from  any  judgment  "entered  by  the  direc- 
tion of  a  single  justice"  to  the  "  justice*  of  the  same  court  at 
a  general  term."  And  the  justices  were  authorized  to  appoint 
such  general  terms,  that  is,  terms  to  be  held  by  more  than  a 
single  justice,  "  at  such  times  as  they  deem  proper." 

The  first  question  presented  is,  was  this  appeal,  or,  more 
properly,  rehearing,  in  the  same  court,  intended  to  supersede, 
not  the  occasion  merely  as  it  ordinarily  would,  but  the  right 
to  appeal  to  a  higher  court  ?  For  it  will  be  remembered  that 
by  the  Code  as  it  then  stood — and  there  has  been  no  express 
alteration — it  was  declared  (§  34)  that  the  Common  Pleas 
should  have  "  power  to  review  the  judgments  of  the  Marine 
Court."  A  jurisdiction  thus  clearly  given — and,  as  it  appears 
to  me,  so  fit  and  proper  in  itself — could  only  be  taken  away 
by  express  words  or  necessary  implication,  neither  of  which 
exists  in  this  case. 

How,  then,  is  this  revisory  control  of  the  Common  Pleas  to 
be  exercised ! 

The  act  of  1853,  as  well  as  the  fitness  of  thing;*,  as  it  seems 
to  me,  clearly  answers  this  question.  It  places  the  Marine 
Court,  in  reference  to  the  Common  Pleas,  upon  the  same  foot- 
ing precisely  as  that  upon  which  the  Supreme  Court  stood  in 
reference  to  the  Court  of  Appeals.  No  appeal  lay  from  the 
Supreme  Court  to  the  Court  of  Appeals  (Code,  g  11),  until  at 
la>t  three  justices  of  the  former  c<>urt  had  been  consulted,  and 
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uniil  at  least  two,  at  general  term,  had  made  an  "  actual  deter- 
mination" of  the  controversy.  The  act  of  1853,  in  providing 
for  an  appeal  from  one  to  three  justices  of  the  Marine  Court, 
declares  that  the  appeal  shall  be  taken  u  in  the  same  manner 
and  with  the  like  effect  as  appeals  in  the  Supreme  Court  from 
the  decision  of  a  single  judge  to  the  general  terra." 

One  of  the  "  effects"  in  the  Supreme  Court  of  an  appeal 
from  a  single  judge  to  three  or  more  judges  of  the  same  court, 
is,  as  we  have  seen,  that  it  enables  a  dissatisfied  party — and  is 
an  indispensable  preliminary — to  obtain  a  review  not  only  in 
the  same  court,  but  in  another  court.  It  was  the  only  "  man- 
ner" in  which  a  party  could  carry  his  cause  from  the  court 
below  to  the  court  above.  He  was  required — for  that  clearly 
was  the  object  of  the  legislature — to  exhaust  the  functions  of 
the  one  court  before  he  resorted  to  the  other. 

And  why,  we  may  ask,  should  the  legislature,  in  creating 
general  and  special  terms  in  the  Marine  Court,  have  deviated 
from  the  uniform  policy  of  our  judicial  system?  I  say  unifom 
policy,  because  the  rule  contended  for  had  been  adopted  not 
only  in  the  organization  of  the  Supreme  Court,  but  in  that  of 
all  the  other  courts  in  the  city.  The  Court  of  Appeals,  says 
the  Code,  (§  11),  shall  have  exclusive  jurisdiction  to  review 
upon  appeal  every  actual  determination  made  at  a  general  term, 
by  the  Supreme  Court,  or  by  the  Superior  Court,  or  by  the 
Court  of  Common  Pleas.  No  appeal,  it  will  be  seen,  is  allowed 
in  any  of  these  cases  from  one  court  to  another  court,  until  the 
judgment  of  the  single  justice  of  the  subordinate  court  at 
special  term  has  been  affirmed  or  reversed  by  his  brethren  at 
general  term.  But  this  is  not  all ;  although  there  is  no  right 
of  appeal  in  any  case  from  either  of  the  three  named  courts 
to  the  court  above  before  the  action  of  the  general  term,  there 
is  a  right  of  appeal  from  all  of  them  in  every  case  after  such 
action.  Why,  when  extending  the  system  of  general  and 
special  terms  to  the  Marine  Court,  should  the  Marine  Court,  I 
repeat  it,  be  made  an  exception  to  the  otherwise  universal 
rule?  Why  should  not  all  proceedings  thereafter,  to  rehear 
or  review,  as  to  that  court,  be  conducted  "  in  the  same  manner 
and  with  the  like  effect,"  as  in  the  case  of  all  the  other  courts 
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in  the  district  in  which  the  organization  of  general  and  special 
terms  existed  ? 

Our  conclusions  are : 

First.  That  the  right  of  appeal  from  the  Marine  Court  to 
the  Common  Pleas  was  not  taken  away  by  the  act  of  1853. 

Second.  That  such  an  appeal  can  only  be  resorted  to  after 
an  actual  determination  made  by  the  Marine  Court  at  a  gene- 
ral term. 

Third.  That  the  appeal  in  the  present  instance  was  there- 
fore premature,  and  gave  the  Common  Pleas  no  jurisdiction; 
and  that  the  judgment  of  the  Marine  Court  at  special  term, 
being  thus  in  full  force,  it  was  the  duty  of  the  clerk,  when 
applied  to,  to  issue  an  execution  upon  it. 

It  has  been  suggested,  as  a  difficulty,  that  by  the  terms  of 
the  Code,  which  prescribe  the  mode  of  appealing  from  inferior 
courts  to  the  Common  Pleas,  an  appeal  from  a  general  term  of 
several  justices  would  be  impracticable.  The  notice  of  appeal, 
it  is  true,  according  to  the  Code,  must  be  served  "  on  the  jus- 
tice or  his  clerk,"  the  return  must  be  made  by  the  "justice," 
and  the  appellate  court  "  may  compel  him  to  make  the 
return,"  &c.  But  where  is  the  difficulty  in  substituting  the 
plural  for  the  singular  number  in  these  cases?  Is  it  not  an 
amendment,  or  rather  an  adaptation,  necessarily  implied  in 
the  act  of  '53  ?  The  Revised  Statutes  had  already  declared, 
and  if  they  had  not,  the  progress  of  common  sense  would  have 
dictated  the  same  interpretation,  that  where  the  singular  num- 
ber is  used,  the  plural  if  necessary,  shall  be  deemed  to  be 
included.  But  the  same  chapter  of  the  Code  which  requires 
the  service  of  an  appeal  on  "  the  justice,"  in  the  singular  num- 
ber equally  requires  its  service  on  "  the  respondent"  in  the 
singular  number.  How  then,  upon  the  strict  principles  con- 
tended for,  could  there  be  any  appeal,  even  from  a  justice,  if 
the  party  called  to  respond  to  the  appeal  consisted  of  the 
plural  instead  of  the  singular  number?  In  regulating  the 
costs  also,  there  is  a  certain  sum  given  to  "  the  appellant"  on 
reversal,  and  to  "the  respondent,"  on  affirmance;  both,  like 
the  term  "justice,"  nouns  in  the  singular  number. 

The  order  should  be  affirmed. 
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WHITING,  J.  dissented. — The  relator  on  the  6th  day  of  June, 
1855,  commenced  a  suit  in  the  Marine  Court  of  this  city 
against  Haman  Manchin  and  others,  and  on  the  25th  of  June 
obtained  a  judgment  by  default.  On  the  28th  day  of  August 
that  judgment  was  set  aside,  and  after  three  trials  before  a 
jury,  he,  on  the  5th  of  December,  1855,  recovered  a  judg- 
ment against  the  defendants  therein  for  $250. 

On  the  8th  of  December  the  defendants  in  that  suit  appealed 
to  the  Court  of  Common  Pleas,  to  which  appeal  Justice  Bird- 
sail  made  a  return.  The  relator  appeared  in  that  court,  and 
without  taking  any  exception  to  its  jurisdiction,  argued  the 
appeal.  On  the  3d  of  March  following  the  Common  Pleas 
reversed  the  judgment  of  the  Marine  Court,  and  awarded  costs 
to  the  appellants. 

On  the  13th  of  March,  1856,  the  relator  made  an  applica- 
tion to  the  clerk  of  the  Marine  Court,  and  desired  him  to  issue 
an  execution  on  the  judgment  so  reversed,  which  he  refused. 
On  the  15th  of  March  the  relator  applied  to  the  justices  of  the 
Marine  Court,  for  an  order  to  compel  their  clerk  to  issue  an 
execution  upon  the  original  judgment  in  that  court.  The 
Marine  Court  denied  that  application. 

On  the  17th  of  March,  upon  the  affidavits  on  the  part  of  the 
relator,  an  order  was  obtained  from  one  of  the  justices  of  this" 
court,  requiring  the  clerk  of  the  Marine  Court  to  show  cause 
before  this  court  at  special  term  why  a  mandamus  should  not 
issue  against  him,  commanding  him  to  issue  an  execution  upon 
that  reversed  judgment. 

The  motion  was  heard  upon  affidavits  at  the  special  term, 
and  an  order  made  thereon  that  a  peremptory  mandamus 
should  issue.  An  appeal  from  that  order  was  taken  to  this 
court,  upon  which  the  questions  here  discussed  arise. 

This,  therefore,  is  an  attempt  to  review  in  an  indirect  way, 
under  this  writ  of  mandamus,  a  decision  of  the  Court  of  Com- 
mon Pleas,  whose  decisions  and  judgments  are  not  the  subject 
of  review  by  us  in  any  other  manner. 

The  jurisdiction  of  that  court  is  sought  to  be  questioned,  un- 
der the  pretence  that  it  is  a  court  of  inferior  jurisdiction,  and 
while  the  power  of  this  court  is  not  invoked  to  operate  directly 
upon  that  court  or  its  judges,  we  are  asked  to  compel  a  subor- 
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dinate  ministerial  officer,  a  clerk  of  an  inferior  court,  not  only 
of  the  appellate  court,  but  of  another  still  more  inferior,  to 
be  guilty  of  an  act  of  insubordination,  not  only  to  his  own 
court,  but  to  its  superior,  the  Court  of  Common  Pleas;  in  short, 
to  commit  an  act  for  which  he  would  not  only  be  liable  to  both 
courts,  as  for  a  contempt,  but  to  the  party  against  whom  the 
execution  would  issue  in  an  action  of  trespass,  if  under  the 
Code  I  may  be  permitted  so  to  nominate  it. 

Has  the  history  of  the  administration  of  the  law  furnished  a 
parallel  for  such  a  judicial  wrong  ? 

1.  I  admit  that  the  writ  of  mandamus  is  an  original  reme- 
dial writ.  It  is  called  a  high  prerogative  process.  It  lies  to 
all  inferior  tribunals,  magistrates  and  officers — it  extends  to  all 
cases  of  neglect  to-perform  a  legal  duty  ;  it  applies  as  well  to 
judicial  as  to  ministerial  acts.  If  the  duty  be  judicial,  the 
mandate  will  lie  to  the  officers  to  exercise  their  judicial  func- 
tions, but  without  any  direction  as  to  the  manner  in  which  it 
shall  be  done.  It  compels  them  to  move,  but  it  cannot  com- 
pel them  to  move  fast  or  slow,  in  a  straight,  angular,  or  on  a 
crooked  line.  (The  People  a.  The  Judges  of  Duchess  C.  P., 
20  Wend.,  658.) 

If  the  duty  be  ministerial,  then  the  writ  will  direct  the  spe- 
cific act  to  be  performed.  In  the  case  of  a  judicial  duty,  when 
the  inferior  tribunal  has  performed  that,  however  erroneously, 
no  other  tribunal  under  this  writ  has  a  right  to  interfere  with, 
or  complain  of,  the  manner  in  which  they  have  performed  it. 
(Judges  of  the  Oneida  C.  P.,  v.  The  People,  IS  Wend.,  79; 
People  v.  Collins,  19  Wend.,  56 ;  People  ex  rel.  Doughty  v. 
The  Judges  of  Duchess  C.  P.,  20  Wend.,  653  ;  The  People  v. 
The  Superior  Court  of  New  York,  19  Wend.,  G8.) 

I  am  inclined  to  the  opinion,  that  in  cases  of  mere  ministerial 
and  administrative  officers,  where  the  duty  imposed  only  re- 
quires the  exercise  of  a  mere  discretion,  this  court  cannot  by 
mandamus  correct  that  discretion,  or  supervise  it.  (Rex  v.  The 
Mayor  of  London,  3  Barn.  &  A.,  254;  Rex  t;.  Gloucester,  2 
lb.,  158;  Rex  v.  North  Riding,  2  Barn.  tfc  C.,  290;  Rex  v. 
Eye,  1  lb.,  85;  Wri-rhtv.  Fawcett,  Burr,  2041  ;  Lord  Jtai/m., 
1244;  Fort.,  283;  te  parte  Uarruir,  2  Cow.,  458;  11  7V.-X-., 
189;  Ex  parte  Bailey,  2  C'ow.,  479;  Ex partc  l'cns«n,  7  Car., 
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363  ;  Gilbert  v.  Judges  of  Niagara,  3  Cow.,  59.)  I  know  it 
has  been  held  where  the  exercise  of  a  discretion  on  the  part  of 
such  officers  has  been  manifestly  unjust,  the  Court  of  King's 
Bench  held  that  it  was  not  precluded  from  interfering  by  this 
writ.  (Rexv.  Dr.  Askew,  Burr,  2186;  Ex parte  Becke,  3  Bam. 
<&  A.,  704  ;  10  East.,  404;  Rex  v.  Lancashire,  7  B .  <&  C.,  692.) 
In  all  those  cases,  however,  it  will  be  found  that  the  officer 
had  violated  a  duty  which  he  was  bound  by  law  to  regard  in 
the  exercise  of  his  discretion. 

In  all  these  cases,  however,  the  party  seeking  its  aid  must 
have  a  clear  legal  right,  and  be  without  any  other  legal,  ade- 
quate, or  specific  remedy.  This  at  least  has  become  a  prin- 
ciple of  law,  and  I  do  not  now  remember  a  case  of  any  dig- 
nity wherein  it  has  not  been  in  terms  stated,  apparently,  as 
an  excuse  for  the  exercise  of  its  tremendous  power. 

It  was  often  said  by  Lord  Mansfield,  "  that  it  was  a  very 
beneficial  writ,  and  that  the  best  method  of  preserving  it  was 
to  be  sparing  in  the  use  of  it."  {Per  Lord  Kenyan,  in  6  Term, 
R.  1 68).  In  Rex  v.  The  Justices  of  Suffolk,  (5  Ad.  &  El.,  139), 
the  Court  of  King's  Bench  held  that  it  had  no  authority  by  man- 
damus to  compel  an  inferior  court  of  criminal  jurisdiction  to 
enter  a  verdict  in  a  particular  way.  In  Exparte  Hoyt,  (13  Pe- 
ters, 279),  it  was  denied  to  be  a  proper  remedy  to  correct  an 
erroneous  judgment  or  decree  of  an  inferior  court.  It  would 
not  lie  where  a  writ  of  error  or  an  appeal  would.  (The  Peo- 
ple v.  The  Judges  of  the  Oneida  C.  P.,  21  Wend.,  20 ;  Ex 
parte  Nelson,  1  Cow.,  417 ;  Boyce  v.  Russell,  2  Cow.,  144 ; 
State  v.  Holliday,  3  Halst..  205).  It  will  not  lie  to  command 
an  issue  of  an  execution  on  a  judgment  which  has  been  set 
aside,  (Eldridge  v.  Fletcher,  1  H.  &  W.  199 ;  S.  C.  3  Dowly, 
583  ;  3  Black.  Com.,  110) ;  nor  to  command  an  inferior  tribu- 
nal to  review  a  judgment  already  rendered,  nor  to  reconsider 
a  judgment,  nor  to  grant  a  rehearing.  (Tapping  on  Hand., 
110,  111).  It  never  issues  in  a  doubtful  case.  The  rightmost 
not  only  be  clear,  but  the  duty  plain  and  unequivocal.  If  it 
may  subject  a  party  to  an  action  it  will  not  be  granted,  (Rex  v. 
Ileathcote,  10  Mod.,  51,  61 ;  Rex  v.  Dyer,  2  AdolpK.  &  E.,  606 ; 
Rex  •}.  Middlesex,  9  Ib.,  540);  nor  against  an  inferior  minis- 
terial officer  who  obeys  a  power  which  he  is  not  able  to  resist. 
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It  cannot  be  granted  to  command  an  inferior  ministerial 
officer  to  execute  the  duties  of  his  office,  where  the  officer  as 
such  is  subject  to  another  authority  by  which  he  can  be  pun- 
ished for  his  neglect,  and  with  whom  there  is  no  collusion, 
thus  the  writ  does  not  lie  to  command  the  treasurer  of  a  county 
to  obey  an  order  of  the  Court  of  Quarter  Sessions,  because  he 
is  the  servant  of  the  sessions  and  amenable  to  them. 

Clerks  are  servants  of  their  respective  courts,  and  punishable 
by  the  judges  of  them  ;  if  we  interpose  to  coerce  such  officers, 
we  usurp  the  authority  of  the  inferior  court  which  has  juris- 
diction over  them  (Rex  v.  Wiltshire,  5  K  &  M.,  349).  The 
inferior  court  is  alone  answerable  to  the  superior  tribunal  for 
the  proper  and  due  execution  of  such  authority.  So  officers, 
whose  offices  are  incident  to  courts,  partake  of  the  nature  of 
the  several  courts  for  which  they  are  appointed  and  which 
they  attend,  and  the  judges  are  the  proper  persons  to  censure 
their  misbehavior ;  and,  should  they  be  mistaken,  this  court 
cannot  relieve.  (Tapping,  178). 

Lord  Kenyon,  in  Rex  v.  Bristow,  (6  T.  R.,  168),  said  "  that 
the  court  had  no  difficulty,  upon  a  proper  case  laid  before 
them,  in  granting  a  mandamus  to  justices,  to  make  an  order 
when  they  refuse  to  do  their  duty;  but  it  would  be  descending 
too  low  to  grant  a  mandamus  to  their  officer  to  obey  their 
order  ;  that  the  court  might  as  well  issue  such  a  writ  to  a  con- 
stable or  other  ministerial  officer,  to  compel  him  to  execute  a 
warrant  directed  to  him."  The  better  reason  is  given  by  Cole- 
ridge, J.,  in  (6  Adolph.  tfe  E.,  401),  that  the  authority  which 
made  the  order  could  enforce  the  fulfilment  of  its  commands. 

If  this  be  the  settled  law  of  the  land,  as  I  believe  it  is,  we 
have  no  right  to  issue  this  writ. 

2.  But  there  are  other  and  more  conclusive  reasons  why  we 
should  not  issue  it.  There  is  no  judgment  of  the  Marino  Court 
in  favor  of  the  relator;  the  judgment  which  he  has  obtained 
has  been  reversed.  It  is  said  that  the  Common  Pleas  had  no 
jurisdiction  to  reverse  it.  The  Code  gives  to  that  court  "  power 
to  review  the  judgments  of  the  Marine  Court  of  the  city  of 
New  York,  and  of  the  Justice's  Courts  in  that  city."  It  makes 
no  provision  for  appeals  from  the  decisions  of  the  Common 
Pleas  in  such  cases  to  any  other  court,  nor  to  tlio  final  uppel- 
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late  Court  of  Appeals ;  nay,  it  positively  takes  away  that  right 
by  declaring  that  "  an  appeal  shall  not  be  allowed  in  an  action 
originally  commenced  in  a  court  of  a  justice  of  the  peace,  or 
in  the  Marine  Court  of  the  city  of  New  York,"  to  the  Court 
of  Appeals. 

Suppose  this  was  not  the  case,  what  law  constitutes  us  upon 
this  writ,  or  in  any  other  manner,  an  appellate  court  or  a  court 
of  review  over  either  the  Marine  Court  or  the  Court  of  Com- 
mon Pleas,  upon  any  question  of  practice  or  of  jurisdiction? 
None.  The  judgments  of  the  Marine  Court  are  subject  of 
review  only  by  the  Common  Pleas,  and  from  their  judgment 
there  is  no  appeal.  The  judgments  of  the  Common  Pleas  are 
110  longer  subjects  of  review  by  this  court.  Its  judgments  and 
decrees  rise  to  the  dignity  and  are  of  equal  force,  validity  and 
efl'ect  with  the  judgments  of  this  court,  subject  to  the  power 
of  review  only  by  the  Court  of  Appeals,  except  in  cases  where 
the  Court  of  Common  Pleas  exercise  their  appellate  power. 

They  have  the  same  right  to  pass  upon  a  question  relating 
to  their  jurisdiction  that  we  have  upon  ours.  But  it  is  said 
that  the  Common  Pleas  erred  in  maintaining  this  appeal  be- 
cause the  defendant  in  the  Marine  Court  could  not  appeal  from 
the  judgment  of  the  justice  in  the  first  instance,  but  should 
have  first  appealed  to  what  is  termed  the  general  term  of  the 
Marine  Court,  and  there  awaited  its  judgment,  and  that  not 
until  then  did  his  right  of  appeal  arise. 

Were  I  at  liberty  to  examine  this  objection,  I  think  there 
are  several  conclusive  answers  to  it. 

First.  That  the  objection  was  not  taken  by  the  Marine  Court, 
nor  by  the  relator  before  the  Common  Pleas. 

Second.  It  is  too  late  to  take  such  an  objection  after  judg- 
ment. 

Third.  Under  the  former  practice  a  writ  of  error  would  not 
lie  from  the  judgment  of  the  general  term  of  either  the  Supe- 
rior Court  or  Court  of  Common  Pleas ;  to  the  Supreme  Court 
it  only  lay  to  bring  up  the  errors  committed  at  the  trial  and 
exceptions  taken  there  to  the  rulings  of  the  judge.  In  a  case 
where,  upon  error  to  the  Court  of  Appeals,  it  should  appear 
that  the  errors  complained  of  were  errors  of  the  general  term, 

the  writ  of  error  or  appeal  would  probably  be  dismissed.   (2 
VOL.  TH.—f) 
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Comst.,  189 ;  4  /£.,  137).  To  enable  a  party  to  go  up  on  error, 
a  fiction  was  resorted  to  by  the  courts,  which,  after  compelling 
the  party  first  to  go  to  the  general  term  of  those  courts,  allowed 
the  record  of  their  judgment  to  be  so  made  up  as  to  show  the 
decision  to  have  been  made  and  the  exceptions  to  have  been 
taken  at  the  trial.  The  appeal  being  a  substitute  for  the  writ 
of  error,  the  decision  of  the  Court  of  Common  Pleas  is  in  con- 
formity with  and  in  analogy  to  the  decision  of  the  Court  of 
Appeals. 

Fourth.  If  the  Common  Pleas  had  not  jurisdiction,  the  re- 
versal stands  for  naught,  and  the  Marine  Court  may  direct  the 
execution  to  issue  notwithstanding  the  reversal. 

Lastly.  It  is  a  mere  question  of  practice,  and  so  not  the 
subject  of  an  appeal.  (Exparte  Costar,  7  Cow.,  523 ;  Allen  v. 
Calhoun,  6  Cow.,  32;  Exparte  Brown,  5  Cow.,  31). 

It  is  also  urged  that  the  Common  Pleas  have  decided  wrongly 
in  denying  the  right  of  appeal  from  a  decision  of  the  general 
term  of  the  Marine  Court.  That  question  could  not  arise  in 
this  case,  were  the  cause  legitimately  before  us  on  error — that 
right  was  not  denied  to  the  defendant  in  the  Marine  Court — 
nor  was  it  insisted  upon  either  by  the  party  or  the  Marine 
Court.  Again,  it  is  a  mere  question  of  practice,  and  so  not 
the  subject  of  error.  That  court  can  raise  the  question  by  the 
justice  failing  to  make  return  until  after  the  cause  is  heard  at 
general  term.  If  the  general  term  correct  the  errors  of  a  single 
justice,  no  return  will  be  required;  if  they  affirm  the  error, 
then  the  case  goes  up  on  the  appeal  as  from  the  judgment  of 
a  single  justice  affirmed  by  the  general  term,  but  even  this  is 
entirely  within  the  control  of  the  Common  Pleas. 

In  La  Farge  v.  Norris,  on  the  17th  of  May  last,  the  Common 
Pleas  decided  that  an  appeal  from  the  judgment  of  the  Marine 
Court  entered  by  order  of  a  single  justice  lies  either  to  the 
general  term  of  that  court  or  to  the  Court  of  Common  Pleas 
at  the  election  of  the  appellant — and  in  the  course  of  the 
opinion  of  the  court,  delivered  in  that  case,  they  took  occasion 
to  advert  to  two  decisions  made  by  this  court  at  special  term, 
one  by  Justice  Peabody  and  the  other  by  Justice  Clerke,  the 
latter,  The  People  ex  rel.  Figaniere  v.  The  Justices  of  the 
Marine  Court  was  affirmed  at  the  general  term  of  this  court. 
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(2  Abbotts'  Pr.  ./?.,  240).  In  regard  to  those  cases  the  Common 
Pleas  say,  "  that  the  question  as  to  the  right  of  appeal  to  this 
court  was  not  necessary,  and  the  opinion  then  expressed  can 
hardly  be  considered  an  authoritative  decision  of  even  one  of 
the  justices.  That  Justice  Cowles,  who  delivered  the  opinion 
of  the  general  term  of  this  court,  was  silent  upon  the  point 
now  under  consideration"  With  temperance  and  modesty, 
and  with  an  honorable  dignity  that  does  the  judges  of  that 
court  high  honor,  they,  by  their  presiding  judge,  in  language 
not  to  be  misinterpreted  or  to  be  misunderstood,  and  as  if  to 
avoid  the  very  conflict  now  threatened,  unanimously  say  "  that 
the  former  decisions  relieved  them  from  any  embarrassment 
which  might  arise  from  having  a  full  determination  by  the  /Su- 
preme Court  of  this  District  adverse  to  the  views  heretofore 
expressed  by  this  court  thereon"  and  then  add  (what  seems  to 
me  to  be  perfectly  proper,  in  answer  to  the  saying, — that  the 
decisions  of  the  Supreme  Court  should  control  their  court 
until  the  same  have  been  reversed  by  the  Court  of  Appeals. — 
"  When  we  take  into  consideration  the  fact  that  ihe  jurisdiction 
of  this  court  over  appeals  from  inferior  courts  of  this  city  is 
exclusive  and  the  decision  thereon  final,  that  the  jurisdiction 
of  this  court  is  co-ordinate  with  the  Supreme  Court  in  the 
actions  brought  therein,  and  the  decisions  of  this  court?  are 
not  subject  to  review  at  all  in  that  court,  we  should  not  be 
willing  to  admit  such  an  effect  to  follow  from  a  decision  of  the 
Supreme  Court,  even  at  general  term.  In  cases  which  were 
pending  while  the  Supreme  Court  had  an  appellate  jurisdic- 
tion we  have  yielded  to  the  decisions  made  in  such  cases,  but 
have  never  recognized  those  decisions  as  having  any  further 
control." 

In  that  case  the  Marine  Court  had  issued  an  execution  upon 
a  judgment  which  had  been  reversed  by  the  Common  Pleas, 
and  in  defiance  of  such  reversal.  The  act  was  attempted  to 
be  justified  under  the  decisions  of  this  court,  made  at  special 
and  general  terms. 

The  Common  Pleas,  pursuing  the  even  tenor  of  its  way,  and 
in  obedience  to  what  I  deem  to  have  been  its  duty,  quietly  and 
unostentatiously  enjoined  the  officer  and  the  plaintiff  from 
reaping  the  fruits  of  his  illegitimate  remedy.  They  held,  as  I 
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believe  rightly,  that  u  by  a  reversal  of  a  judgment  of  the  Ma- 
rine Court  in  the  Common  Pleas,  that  judgment  ceased  to  be 
of  any  validity" — and  granted  an  injunction  against  proceed- 
ing thereon.  Their  injunction  went  forth,  and  the  decisions 
of  the  special  and  general  terms  of  this  court  fell  lifeless  at  the 
feet  of  this  inferior  court. 

Are  we  now  to  pass  by  the  judges  of  these  respective  courts 
on  this  conflict  of  jurisdiction  upon  questions  of  mere  practice, 
and  compel  this  clerk  to  stand  the  brunt  of  the  battle  ?  Is  he 
to  be  put  to  the  trouble,  cost  and  expense  of  this  litigation  to 
settle  that  question — a  question  in  which  he  has  no  interest  ? 
He  has  once  obeyed  a  decision  of  this  court,  and  his  process 
has  been  rendered  nugatory.  If  this  court  was  right  before, 
is  it  all  powerful  to  decide,  but  powerless  to  enforce  its  own 
decisions  ? 

Suppose  we  issue  this  writ,  does  not  the  same  peril  threaten 
the  officer  and  party  upon  the  execution  that  was  incurred  iri 
La  Farge  v.  Norris?  Will  not  the  clerk  of  the  Marine  Courtr 
besides,  stand  in  the  peril  of  an  attachment  by  the  Court  of 
Common  Pleas,  after  the  decision  of  that  case  ?  Will  he 
not  be  liable  to  be  sued  fora  trespass  by  the  defendants  in  the 
execution  ? 

A  reversed  judgment  is  no  judgment ;  "it  is  altogether  held 
for  naught."  Will  this  mandatory  writ  furnish  him  a  shield 
for  protection  ?  Not  at  all. 

Will  it  be  said,  that  if  the  Common  Pleas  commit  the  clerk 
for  a  contempt,  we  can  relieve  him  upon  habeas  corpus  ?  If 
we  can,  that  court  can  recommit  as  often  as  we  discharge ;  and 
HO  this  poor  clerk  may  well  exclaim,  "I  cannot  well  serve  two- 
masters,  but  here  I  am  required  to  serve  three.  My  masters 
disagree,  and  a  stranger  steps  in  and  punishes  me  for  my  obe- 
dience to  them.'1  Reverse  this  spectacle ;  suppose  the  clerk 
should  refuse  obedience  to  our  writ  ?  The  only  mode  of  enforc- 
ing it  is  by  his  commitment.  lie  appeals  to  the  Common 
Pleas  for  protection  ;  they  will  surely  unlock  his  prison  doors 
and  throw  around  him  their  panoply.  Will  not  this  be  the 
inevitable  result? 

Such  a  conflict  will  not  only  be  unseemly,  but  render  the 
whole  matter  a  mere  farce.  The  degradation  to  which  the 
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science  of  the  law  has  been  already  reduced,  need  not  be 
made  more  wretched,  under  the  excuse  that  the  harmony  of 
the  Code  requires  the  enacting  of  the  scenes. 

Whoever  desires  to  be  delighted  with  the  harmony  of  the 
Code  and  of  the  practice  of  the  law  under  it,  surely  may  find 
enough  without  this  to  make  his  "  whole  head  sick,  and  his 
whole  heart  faint,"  under  the  music  of  Yoorhies'  last  edition, 
.  and  the  discordant  sounds  that  already  issue  from  some  twenty 
volumes  of  reported  cases  which  have  arisen  under  it. 

The  consequences  to  flow  from  the  use  of  this  writ  are  not 
to  be  overlooked  ;  the  value  of  our  judicial  system  depends 
mainly  upon  the  public  confidence  in  it;  with  a  country  already 
distracted  by  its  high  prosperity  and  intestine  broils,  we  are 
about  to  enter  upon  a  warfare  most  surely  to  reflect  discredit 
and  disgrace  upon  this  court,  redounding  only  to  the  honor  of 
the  Common  Pleas ;  which  court  has  hitherto  acted  with  great 
forbearance  and  marked  wisdom.  My  opinion  is,  that  the 
order  of  the  special  term  should  be  reversed. 


TIERS  a.  CARNAHAN. 

New  York  Common  Pleas  ;  At  Chambers,  June,  1856. 
APPEAL. — STAY  OF  PROCEEDINGS. 

Defendant  appealed  to  the  Court  of  Appeals  from  a  decision  of  the  general  term  of 
the  Common  Pleas,  affirming  an  order  denying  his  motion  to  vacate  a  judgment 
rendered  against  him.  He  filed  an  undertaking  on  the  appeal,  in  the  sum  of 
$250 — for  costs  and  damages.  Held,  that  the  appeal  was  not  per  se  a  stay  of 
proceedings  ;  that  it  was  in  the  discretion  of  the  court  to  grant  a  stay,  in  such 
a  case. 

On  what  terms  a  stay,  in  such  case,  should  be  granted 

Application  for  a  stay  of  proceedings. 

Judgment,  upon  failure,  to  answer,  was  entered  against  the 
defendant,  December  26,  1854.  In  April,  1855,  proceedings 
supplementary  to  the  execution  were  commenced,  and  the  ex- 
amination was-  begun  and  continued  through  several  day?, 
when,  on  June  27,  1855,  an  order  was  obtained  1>\  ilu-  «lrfend- 
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ant  to  show  cause  why  the  judgment  should  not  be  vacated. 
The  other  facts  are  set  forth  in  the  opinion. 

C.  J?.  ISAinorevx,  for  defendant. 
E.  Delafidd  Smith,  for  plaintiffs. 

BRADY,  J. — The  defendant  applied  at  special  terra  to  have 
the  judgment  rendered  herein  against  him  vacated.  This 
application  was  denied,  and  the  order  made  was  on  his  appeal 
affirmed  by  the  general  term.  lie  then  appealed  to  the  Court 
of  Appeals  from  the  decision  of  the  general  term,  filing  an 
undertaking  in  $250,  against  costs  and  damages,  and  now  asks 
that  the  proceedings  of  the  plaintiff  on  the  judgment  be  stayed, 
by  reason  of  the  premises. 

There  is  no  provision  in  the  Code  declarative  of  the  effect 
of  such  an  appeal,  or  what  security  shall  be  given  in  perfect- 
ing it.  Section  335  provides  only  for  a  stay  of  proceedings 
when  the  appeal  is  on  the  judgment  and  a  stay  is  desired;  and 
although  there  are  several  cases,  and  in  seeming  conflict,  upon 
the  question  whether  an  appeal  from  an  order  of  the  special  to 
the  general  term  opera tes per  se  as  a  stay  of  proceedings,  (6 
Haw.  Pr.  R.,  32 ;  8  /&.,  286,  487  ;  10  /*.,  103 ;  1  Duer,  622  ; 
2  Abbott's  Pr.  /?.,  120),  none  of  them  furnish  any  guide  in 
determining  the  question  presented  on  this  motion.  They 
relate  to  appeals  from  different  branches  of  the  same  tribunal 
only.  The  Code  and  the  statute  book  are  silent  on  the  sub- 
ject, and  there  being  no  express  enactment,  the  stay  asked 
rests  within  the  sound  discretion  of  the  court.  (Story  v.  Duffy 
8  How.  Pr.  It.  488.) 

The  appeal  was  taken  doubtless  under  the  third  subdivision 
of  section  11  of  the  Code,  and  whether  well  taken  is  extremely 
doubtful.  That  subdivision  does  not  apply  to  a  motion  which 
involved  a  mere  question  of  practice,  or  was  addressed  to  the 
favor  and  discretion  of  the  court.  (Sherman  v.  Felt,  2  Comst., 
186).  The  moving  papers  do  not  allege  the  responsibility  of 
the  defendant,  and  it  is  rendered  doubtful  at  least  by  the  affi- 
davits read  in  opposition.  The  effect  of  a  stay  might  be  the 
loss  of  the  debt,  damages  and  costs,  to  which  the  courts  are 
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unwilling  to  subject  a  prevailing  party  where  such  a  result  can 
be  obviated. 

The  motion  to  stay  on  the  facts  disclosed  is  denied,  without 
costs  ;  but  a  stay  will  be  granted,  on  the  defendant's  depositing 
the  amount  of  the  judgment  in  court,  or  filing  an  undertaking 
executed  by  two  sureties,  to  be  approved  by  the  court,  and  to 
justify  if  accepted  to,  conditioned  to  pay  the  judgment,  if  the 
appeal  to  the  Court  of  Appeals  be  dismissed  or  the  order 
appealed  from  affirmed,  and  on  payment  of  $10  costs  of  this 
motion — the  money  to  be  paid  in,  or  undertaking  executed 
within  five  days  after  the  service  of  this  order,  if  entered  by 
plaintiff,  or  five  days  after  the  entry  of  this  order,  if  entered 
by  defendant-. 


CRITTENDEN  a.  THE  EMPIRE  STONE  DRESSING 
COMPANY. 

New  York  Superior  Court ;  General  Term,  April,  1856. 

VERDICT  SUBJECT  TO  OPINION  OF  THE  COURT. — POWERS  OF  THE 
GENERAL  TERM. 

Where,  in  a  case  presenting  no  question  whatever  for  the  determination  of  the  jury, 
the  judge  directs  a  verdict  subject  to  the  opinion  of  the  court,  the  general  term 
have  power  when  the  case  comes  before  them,  to  direct  the  proper  judgment. 
They  are  not  limited,  if  they  think  the  law  does  not  sustain  the  verdict,  to  the 
granting  of  a  new  trial. 

Application  for  a  judgment  on  a  verdict  taken  subject  to 
the  opinion  of  the  court. 

Mr.  Andrews,  for  the  plaintiff. 
Mr.  Sandford,  for  the  defendants. 

BY  THE  COURT,  HOFFMAN,  J. — The  case  arises  on  a  verdict 
of  a  jury  taken  subject  to  the  opinion  of  the  court  at  general 
term,  on  a  case  to  be  made  with  liberty  to  turn  the  same  into 
a  bill  of  exceptions. 

The  action  is  brought  upon  a  promissory  note  made  by  the 
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defendants,  dated  the  9th  of  May,  1854,  in  favor  of  E.  E.  Jar- 
inan,  for  the  sum  of  $1,000.  It  was  indorsed  by  Jarinan.  and 
then  by  Charles  T.  Shelton.  The  note  was  made  for  the 
accommodation  of  the  defendants,  was  procured  to  be  dis- 
counted for  their  benefit  by  Shelton,  and  he  credited  the  amount 
to  svch  defendants  on  his  books  in  May,  1854.  One  N.  A. 
Cowdrey  of  New  Haven,  Connecticut,  discounted  the  note. 
The  note  got  into  the  hands  of  one  Loren  Cowdrey,  who  sued 
Shelton  upon  it  in  Connecticut,  and  obtained  a  judgment,  upon 
which  his  property  was  set  off,  and  stocks  sold,  so  that  the 
whole  amount  was  satisfied  and  the  sum  of  eighteen  cents  re- 
turned to  the  judgment  debtor  Shelton. 

After  this  satisfaction,  the  attorney  of  Loren  Cowdrey  de- 
livered the  note,  and  as  he  says  transferred  all  the  right  of 
the  said  Cowdrey  in  it,  to  the  present  plaintiff,  receiving  from 
him  $137,  which  he  claimed  as  a  balance  still  due  upon  it, 
notwithstanding  the  satisfaction  of  the  execution.  lie  deposes 
that  Shelton  gave  his  assent  to  this  transfer.  That  he  told 
Shelton  what  he  had  done,  who  replied  that  it  was  all  right. 
Shelton  states  that  he  had  no  knowledge  when  or  by  whom 
the  note  was  transferred  to  the  plaintiff. 

It  is  manifest  upon  these  facts  that  if  Shelton  could  not  sus- 
tain an  action  against  the  defendants,  the  plaintiff  cannot. 
Shelton  as  indorser  has  paid  the  note  in  full.  Cowdrey  the 
holder  had  no  interest  in  it  to  transfer  to  the  plaintiff.  The 
attorney  demanding  a  right  to  it,  for  $137  delivers  it  to  plain- 
tiff. Suppose  the  statement  true,  that  Shelton  assented  abso- 
lutely to  this;  in  other  words,  that  he  had  got  the  note,  and 
delivered  it  for  8137  to  the  plaintiff.  He  would  take  it  subject 
to  every  right  legal  or  equitable  between  Shelton  and  the  de- 
fendants. And  on  the  case  as  now  presented,  Shelton  admits 
himself  to  bo  the  debtor  of  the  defendants  for  the  whole  avails 
of  the  note  which  he  procured  to  be  discounted. 

It  is  manifest  we  think  that  there  was  something  in  the 
transaction  not  in  evidence,  but  it  is  equally  manifest  that 
there  is  no  possible  ground  to  hold  the  defendants  liable  in 
this  action. 

The  next  question  is,  what  determination  we  can  make  of 
the  cu.se. 
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After  the  plaintiff  had  rested,  the  defendants'  counsel  moved 
for  a  non  suit,  on  a  ground  not  necessary  to  state,  which  waa 
denied. 

The  defendant  having  gone  into  evidence,  and  rested,  moved 
for  a  dismissal  on  the  ground  that  the  plaintiff  had  not  proved 
his  title  to  the  note,  that  it  appeared  the  same  belonged  to 
Shelton.  The  judge  ruled  that  the  plaintiff  should  show  fur- 
ther evidence  of  his  title.  He  then  called  the  attorney  of  the 
plaintiff  in  the  suit  in  Connecticut  who  deposed  as  before 
noticed. 

All  the  evidence  being  closed,  the  judge  ordered  a  verdict 
to  be  entered  for  the  plaintiff  subject  to  the  opinion  of  the 
court  at  general  term  on  a  case  made,  with  liberty  to  turn  the 
case  into  a  bill  of  exceptions. 

The  case  then  is  this.  There  was  nothing  at  the  trial  to 
submit  to  the  consideration  of  the  jury ;  no  question  of  fact 
whatever.  The  judge  then  in  directing  a  verdict  subject  to 
the  opinion  of  the  court  upon  a  case,  directs  substantially  that 
the  questions  of  law  arising  upon  the  facts  proved  or  admitted, 
be  submitted  to  the  court  at  general  term. 

It  comes  then  precisely  within  the  last  clause  of  section 
265  of  the  Code,  that  where  upon  a  trial,  the  case  presents 
only  questions  of  law,  the  judge  may  direct  a  verdict  subject 
to  the  opinion  of  the  court  at  general  term.  "  And  in  that 
case  the  application  for  judgment  must  be  made  at  the  general 
term." 

Does  not  this  mean  an  application  for  judgment  of  dismissal 
by  the  defendant,  as  much  as  an  application  for  judgment 
according  to  the  verdict  by  the  plaintiff? 

By  the  former  practice,  upon  a  case  made,  under  a  direction 
at  the  circuit  for  a  verdict  subject  to  the  opinion  of  the  court, 
a  judgment  for  the  defendant  could  be  given,  and  the  practice 
was  settled  that  the  posted  ought  to  be  stayed  in  the  hands  of 
the  clerk  at  the  circuit,  until  the  decision  of  the  question ;  and 
the  verdict  and  judgment  was  then  entered  for  the  plaintiff  or 
the  defendant,  as  the  case  may  happen.  (Jackson  v.  Fitzsim- 
mons,  6  Wend.,  546). 

In  Astor  -y^L'Amoreux  (4  Sandf.  Sup.  Ct.  7?.,  537),  a  cause 
had  been  tried  without  a  jury,  and  jugment  {pro  forma)  en- 
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tered  in  order  to  have  the  case  presented  at  the  general  term. 
This  was  under  a  previous  order  granting  a  new  trial.  The 
court  considering  that  it  possessed  the  same  powers  as  upon  a 
review  by  the  court  of  appeals  of  a  judgment,  and  under  the 
interpretation  of  the  word  "  modify"  in  section  320,  could 
give  such  a  judgment  as  the  inferior  court  ought  to  have  ren- 
dered, and  thereupon  entered  judgment  for  the  defendant. 
Upon  appeal  (4  &ld.,  109),  the  court  reversed  this  judgment, 
stating  that  there  was  error  in  ordering  final  judgment  upon  a 
case  made  at  the  trial.  The  superior  court  was  only  author- 
ized to  grant  a  new  trial. 

Upon  referring  to  the  report  in  4  Sandford  we  find  that  the 
general  term  passed  distinctly  upon  the  evidence  as  establish- 
ing certain  material  facts  which  it  was  clear  a  new  trial  could 
not  vary.  This  case  is  not  an  authority  decisive  of  the  present 
question. 

In  Marquat  v.  Marquat  (2  Kern.,  338)  the  testimony  had 
been  taken  by  consent  before  a  referee,  and  the  case  tried 
without  a  jury  on  pleadings  and  depositions.  The  judge  at 
special  term  directed  a  judgment,  which  on  appeal  was  re- 
versed, and  the  complaint  dismissed  with  costs.  On  appeal, 
Justice  Johnson  said — When  the  facts  are  ascertained  upon 
the  trial,  either  upon  special  verdict,  or  any  other  form  of 
finding  allowed  by  the  law,  the  general  question  which  party 
is  entitled  to  judgment  arises  upon  appeal,  and  in  such  cases 
a  judgment  disposing  of  the  whole  cause  may  be  given  at 
general  term,  notwithstanding  such  judgment  be  adverse  to 
that  given  at  the  special  term.  But  when  the  case  is  brought 
for  review  before  the  general  term,  upon  an  allegation  of 
error  in  the  trial — in  the  process  of  ascertaining  the  facts — 
the  only  judgment  which  can  be  properly  given  for  the  appel- 
lant, is  one  ordering  a  new  trial. 

The  court  however  proceeded  to  observe,  that  the  question 
of  law  which  formed  the  ground  of  decision  at  general  term 
was  one  which  would  necessarily  arise  upon  another  trial,  and 
which  therefore  it  was  proper  to  examine.  The  court  disposed 
of  the  case  by  affirming  the  judgment  at  special  term. 

In  these  cases  we  find  that  the  general  term  had  founded 
its  decisions  upon  its  own  exposition  of  the  evidence ;  in  othf 
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words  finding  the  facts,  when  a  jury  or  a  judge  should  find 
them.  That  is  all  that  is  expressly  held  by  the  court  of  ap- 
peals to  be  erroneous.  The  present  case  is  wholly  different. 
A  verdict  taken  subject  to  the  opinion  of  the  court  without 
objection,  is  a  submission  of  the  whole  case  to  the  court  upon 
the  evidence,  to  find  the  facts  and  draw  the  conclusions  of 
law. 

The  exceptions  taken  by  the  plaintiff  in  the  course  of  the 
trial  to  the  ruling  of  the  judge  were  the  admission  of  the  de- 
position of  Shelton — the  record  of  the  judgment  in  Connecti- 
cut ;  the  ruling  that  he  must  give  further  proof  of  title  to  the 
note,  after  the  defendant  had  rested ;  and  an  exception  to  his 
offer  to  prove  by  the  attorney  that  the  balance  which  he 
claimed  as  due  on  the  note,  was  the  avails  of  property  sold  as 
the  property  of  Shelton,  but  which  in  fact  belonged  to  one 
George  Bliss. 

The  stock  which  had  been  sold  as  the  property  of  Shelton 
to  pay  the  execution  stood  on  the  books  in  the  name  of  Bliss. 

There  is  not  a  point  made  by  the  plaintiffs  as  to  these  sup- 
posed erroneous  rulings ;  but  the  objections  appear  to  us  wholly 
untenable.  The  last  is  the  only  one  which  might  deserve  no- 
tice ;  but  the  answer  to  it  is — that  Bliss  has  never  asserted  any 
claim  to  the  stock  sold  by  the  sheriff,  and  the  note  has  been 
fully  paid  out  of  what  must  be  assumed  to  have  been  Shelton's- 
property. 

There  must  be  judgment  for  the  defendants  with  costs. 


FULKERSON  a.  GEOKGE. 

Supreme  Court,  Tompkins  Circuit  •  February,  1856. 
SLANDER.— DEFENCES. — EVIDENCE. — DAMAGES. 

Of  defences  in  actions  for  slander. 

Of  the  rules  of  evidence,  and  the  measure  of  damages  in  such  actions. 

Charge  to  a  jury,  at  circuit. 

This  was  an  action  of  slander.     The  defendant's  barn  was 
burned  in  the  night  time.     He  afterwards  accused  the  plain- 
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tiff  of  setting  it  on  fire ;  which  words  were  the  slander  com- 
plained of. 

The  defendant  in  his  answer  denied  speaking  the  slander- 
ous words  set  out  in  the  complaint ;  and  for  a  second  defence, 
set  up  that  the  defendant  did  set  fire  to  the  barn.  Also,  that 
the  defendant  had  probable  cause  to  believe,  and  did  believe 
the  plaintiff  was  guilty  of  setting  fire  to  the  barn  at  the  time 
it  was  alleged  in  the  complaint  that  the  defendant  charged 
the  plaintiff  with  such  crime. 

The  plaintiff  proved  that  prior  to  the  commencement  of  the 
action  the  defendant  said  that  the  plaintiff  '  was  the  man  who 
fired  his  barn,  and  that  he  (defendant)  knew  it  to  be  so/ 

The  defendant  gave  evidence  tending  to  prove  that  the 
plaintiff  was  guilty  of  the  offence  of  setting  the  barn  on  fire. 
He  also  proved  facts  and  circumstances  which  his  counsel 
claimed  showed  that  he  believed  all  he  had  said  of  the  plain- 
tiff was  true  at  the  time  be  spoke  the  slanderous  words  com- 
plained of.  Much  rebutting  evidence  was  given,  that  tended 
to  show  the  plaintiff  was  innocent  of  the  crime  the  defendant 
had  charged  upon  him.  The  trial  occupied  two  days. 

H.  A.  Dowe  and  B.  G.  Ferris,  for  plaintiff. 
Beers  <&  Howard,  for  defendant. 

BALCOM,  J.,  observed  that  the  Code  had  changed  the  law 
governing  actions  of  slander,  and  that,  to  avoid  misunderstand- 
ing, he  had  reduced  his  charge  to  writing. 

1.  When  one  person  says  of  another  that  he  has  committed 
an  indictable  offence,  the  law  presumes  that  the  charge  was 
false,  and  that  it  was  made  maliciously,  and  with  the  intent  to 
injure  the  feelings  and  reputation  of  the  person  against  whom 
the  charge  was  made.    And  the  burthen  of  proving  the  chargo 
true,  or  that  it  was  made  in  good  faith  and  when  the  person 
making  it  had  probable  cause  to  believe  it  true,  lies  with  him 
who  made  the  charge. 

2.  If  the  evidence  in  the  present  case  should  convince  the 
jury  that  the  defendant  charged  the  plaintiff  with  intentionally 
setting  fire  to  the  defendant's  barn,  the  plaintiff  would  be  enti- 
tled to  their  verdict,  unlesa  the  evidence  satisfied  them  beyond 
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reasonable  doubt,  that  the  plaintiff  did  set  fire  to  the  barn. 

3.  But  if  the  evidence  in  the  action  should  satisfy  them 
beyond  reasonable  doubt,  that  the  charge  made  by  the  defend- 
ant against  the  plaintiff  was  true,  their  verdict  should  be  for  the 
defendant. 

4.  If  however,  they  should  believe  the  plaintiff  innocent  of 
the  charge  of  setting  fire  to  the  defendant's  barn,  and  should 
find  for  the  plaintiff,  the  allegation  in  the  defendant's  answer, 
that   the  plaintiff  did  do  such  act,  should   be  regarded  as 
increasing  the  damages  to  be  assessed  against  the  defendant. 

5.  The  defence  set  up  in  the  answer,  that  the  plaintiff'  com- 
mitted the  offence  of  which  the  defendant  had  accused  him, 
was   a  reiteration  of  the  slander  for  which  the  action  was 
brought,  and  good  faith  on  the  part  of  the  defendant  in  inter- 
posing such  defence,  does  not  exempt  him  from  the  consequen- 
ces thereof,  if  the  evidence  fails  to  establish  such  defence. 
When  the  defendant  put  in  this  defence  he  assumed  the  risk 
of  all  the  consequences  that  could  legitimately  flow  therefrom. 
The  law  requires  that  a  party  should  know  his  adversary  is 
guilty,  before  accusing  him  in  his  pleading  of  a  crime. 

6.  A  justification,   however,  if  interposed  in   good  faith, 
where  the  defendant  has  good  and  probable  cause  to  believe, 
and  does  believe  it  to  be  true,  which  is  not  sustained  by  the 
evidence,  only  makes  him  liable  for  such  additional  damages 
as  his  adversary  actually  sustains  by  the  repetition  of  the  slan- 
der upon  the  record  in  the  action. 

7.  If  the  evidence  in  this  case  should  satisfy  the  jury  that 
the  defendant  was  possessed  by  information  or  otherwise,  of 
facts  and  circumstances  at  the  time  he  accused  the  plaintiff  of 
setting  fire  to  his  barn,  from  which  he  had  probable  cause  to 
believe  and  did  believe  that  the  plaintiff  was  guilty  of  such 
offence,  then  no  vindictive  damages  or  smart  money  should  be 
visited  upon  the  defendant  for  uttering  the  slander  complained 
of,  prior  to  the  commencement  of  the  action. 

8.  But  in  any  view  of  the  case,  unless  the  evidence,  when 
all  considered  together,  should  satisfy  the  jury  beyond  reason- 
able doubt  that  the  plaintiff  did  intentionally  set  fire  to  the 
defendant's  barn,  the  plaintiff  would  be  entitled  to  recover 
all  the  damages  he  has  actually  sustained  by  reason  of  the 
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defendant  uttering  the  slander  proved,  and  of  his  reiterating 
the  same  in  his  answer. 

9.  The  actual  damages  a  party  sustains  when  slandered,  are 
such  as  arise  for  his  injured  feelings  and  tarnished  reputation, 
taking  into  consideration  the  extent  and  publicity  of  the  slan- 
der ;  which  damages  must  always  be  estimated  and  assessed  by 
the  jury  upon  the  evidence  before  them. 

10.  Vindictive   damages   (sometimes  called   smart  money) 
are  such  as  are  visited  upon  the  slanderer,  to  teach  him  a  salu- 
tary lesson  and  punish  him  for  bad  faith  or  malice,  in  uttering 
the  slander,  or  in  reiterating  it  in  his  defence  to  the  action. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  his 
damages  at  six  cents. 


C  BEACH  «.  GREGORY. 

New  York  Common  Pleas ;  General  Term,  March,  1856. 
BILL  OF  EXCEPTIONS. — TIME  FOR  MAKING  IT. 

Sections  268  and  272  of  the  Code  limit  the  time  within  which  exceptions  to  the  deci- 
sion of  a  judge  or  report  of  a  referee  may  be  served,  to  ten  days  after  notice  of  the 
judgment. 

Leave  given  to  make  a  cace  with  liberty  to  turn  it  into  a  bill  of  exceptions,  does 
not  extend  the  right  to  take  exceptions  beyond  the  ten  days 

Appeal  from  an  order  allowing  amendments  proposed  by 
plaintiff  to  defendants'  proposed  bill  of  exceptions. 

Henry  B.  Cowles,  for  appellants. 
M.  S.  Brcwster,  for  respondent. 

BRADY,  J. — This  is  an  appeal  from  an  order  made  by  Judgo 
Woodruff  at  special  term,  December  5,  1855. 

The  action  was  tried  before  a  referee,  who  reported  for  the 
plaintiff,  and  a  case  was  made  with  leave  to  turn  the  same  into 
a  bill  of  exceptions  or  special  verdict.  An  appeal  was  taken 
upon  the  judgment  entered  on  the  report  of  the  referee  and  the 
case  so  made,  to  the  general  term  of  this  court,  and  after  the 
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argument  thereof  and  before  the  court  had  given  a  decision 
thereon  and  on  the  23d  of  March,  1854,  Raymond,  one  of  the 
defendants,  died.  On  the  first  of  April  following  the  general 
term  affirmed  the  judgment,  and  the  judgment  of  affirmance 
was  by  order  of  the  court  entered  as  of  a  day  during  the  life- 
time of  Raymond. 

On  the  1.8th  June,  1855,  on  application  of  his  administrators, 
an  order  was  made  reviving  the  action  in  their  names  for  the 
purpose  of  an  appeal  to  the  Court  of  Appeals,  and  on  the  same 
day,  a  proposed  bill  of  exceptions  was  served  on  their  behalf 
on  the  plaintiffs'  attorney  containing  exceptions  in  manuscript 
not  appearing  in  the  case  as  made  and  settled,  and  to  which 
the  plaintiff  proposed  an  amendment  striking  out  such  manu- 
script exceptions,  which  amendment  was  allowed. 

The  defendants  then  moved  for  an  order  for  re-settlement 
of  the  exceptions  proposed  and  of  the  amendment  thereto  pro- 
posed, and  for  an  order  that  the  amendment  proposed  to  the 
bill  of  exceptions  be  disallowed,  and  the  exceptions  proposed 
be  allowed.  The  order  of  the  5th  of  December  above  men- 
tioned denied  that  motion. 

The  plaintiff  insists  that  the  order  is  not  appealable  under 
section  349  of  the  Code,  but  if  appealable,  only  so  on  the  certi- 
ficate of  Judge  Woodruff  under  the  rule  of  this  court,  March 
22,  1855,  which  was  not  complied  with,  no  certificate  having 
been  obtained.  He  also  insists  that  the  appeal  is  irregular 
because  the  papers  on  which  the  question  submitted  arises, 
•were  not  served  on  him,  and  further  that  the  exceptions  being 
new  exceptions  and  not  having  been  taken  within  ten  days 
after  the  notice  in  writing  of  the  judgment  originally  entered, 
they  are  presented  too  late. 

Judge  Woodruff  has  expressed  his  opinion  in  favor  of 
the  last  stated  objection  to  the  exceptions,  (2  AUbott,  204), 
and  there  is  no  doubt  that  it  is  fatal.  Sections  268  and 
272  of  the  Code  limit  the  time  within  which  exceptions 
may  be  served,  to  ten  days  after  notice  of  the  judgment, 
upon  trial  either  by  the  court  or  by  referees.  The  ten 
days  had  long  expired  when  the  exceptions  were  served,  and 
the  appeal  had-been  heard  and  decided  at  a  general  term  upon 
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the  whole  case  made  and  settled.  The  right  to  turn  the  case 
into  a  bill  of  exceptions  is  limited  (Rule  18)  to  thirty  days 
after  notice  of  the  decision  on  such  case,  but  there  is  no  rule 
or  precedent  allowing  exceptions  to  be  taken  or  interposed  as 
if  made  on  a  trial  after  an  argument  in  bane  on  a  case  or  bill  of 
exceptions  in  which  they  did  not  appear.  The  effect  would  be 
to  present  to  the  appellate  court  questions  which  were  neither 
presented  to  nor  considered  by  this  Court,  and  upon  which 
there  was  no  determination  by  this  Court.  However  that  may 
be,  the  party  who  designs  to  avail  himself  of  exceptions  must 
take  them  in  the  manner  and  during  the  period  allowed  by  the 
statute.  If  he  does  not,  they  are  lost.  The  leave  given  to 
turn  die  case  into  a  bill  of  exceptions  as  stated  by  Judge 
Woodruff,  (2  Abbott,  supra),  is  not  a  leave  to  take  exceptions 
in  the  future  but  to  convert  the  case  (made  for  the  purpose 
of  reviewing  the  report  of  the  referee,  and  which  embraces 
his  ruling  upon  the  law  as  well  as  his  finding  on  the  facts), 
into  a  bill  that  shall  exhibit  the  exceptions  already  taken,  and 
which  alone  is  suited  to  the  purposes  of  an  appeal  to  the  court 
of  last  resort. 

This  view  renders  the  consideration  of  the  preliminary  ob- 
jections unnecessary. 

The  order  must  be  affirmed  with  ten  dollars  costs. 


BROWN  a.  JONES. 

New  York  Common  Pleas;  General  Term,  March,  1856. 
APPEAL,. — LIABILITY  OF  CONSTABLE. — FAILURE  TO  MAKE  RETURN. 

The  decision  of  •  justice  upon  a  motion  to  dismiss  the  summons  for  variance  be- 
tween the  summons  and  the  complaint,  i»  not  reviewable  in  the  Common  Plea* 
upon  appeal  from  the  judgment. 

The  provisions  of  2  Rrnttd  Statute*,  263,  $  159,  rendering  constables  liable  in  the 
amount  of  an  execution  for  failure  to  return  it,  are  not  applicable  to  constables 
of  the  justices  courU  in  the  city  of  New  York- 
Appeal  from  a  justice's  judgment. 
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INGRAHAM,  F.  J. — The  objection  to  the  summons  is  not  one 
that  can  be  made  available  in  this  court.  That  objection  was 
made  in  the  court  below  upon  a  motion  to  dismiss  the  sum- 
mons from  a  variance  between  the  summons  and  complaint. 
That  was  a  mere  question  of  practice  in  that  court,  the  decision 
of  which  is  not  a  subject  of  review  here.  If  the  defendant 
wished  to  present  the  matter  before  this  court  on  appeal,  it 
could  only  be  by  setting  it  up  in  the  answer  in  abatement  of 
the  suit. 

Even  if  such  had  been  done  in  the  court  below,  the  defend- 
ant waived  his  right  to  review  it  on  appeal,  by  answering  in 
bar.  We  have  repeatedly  so  held,  and  it  is  now  the  settled 
practice  of  this  court  on  appeal  (1  E.  D.  SmitKs  C.  P.  R.y 
412,  &  615). 

This  action  was  to  recover  from  the  constable  the  amount 
of  an  execution  delivered  to  him  to  be  executed,  on  the  ground 
that  he  neglected  to  return  it  within  five  days  after  the  return 
day,  under  the  provisions  of  section  159  of  title  4,  chapter  2, 
part  3,  of  the  Revised  Statutes,  (2  Rev.  Stats.,  263). 

These  provisions  of  the  Revised  Statutes  are  not  applicable 
to  the  courts  in  this  city.  By  section  231  of  the  same  title,  it 
is  provided  that  this  title  shall  not  be  considered  as  applicable 
to  the  courts  in  the  city  of  New  York.  I  know  of  no  provi- 
sions of  law  which  at  any  time  since  has  made  them  applica- 
ble, and  the  counsel  for  the  plaintiff  has  not  referred  to  any 
as  furnishing  any  authority  upon  which  such  a  ruling  as  is 
necessary  to  sustain  the  judgment  can  be  upheld. 

The  provisions  of  law  relating  to  executions  out  of  the  Ma- 
rine Court  may  be  found  in  section  99  of  the  Act  to  reduce 
the  laws  relating  to  the  city  of  New  York  (2  Rev.  Z.,  1813, 
370),  made  applicable  to  the  Marine  Court,  by  section  135  of 
the  same  act.  These  sections  provide  a  penalty  against  the 
officer  for  not  levying  within  five  days  after  receiving  the  ex- 
ecution, or  in  fifteen  days  after  levy,  for  not  paying  to  the 
court  the  damages  and  costs  so  levied  to  the  amount  of  such 
execution.  No  provision  is  made  in  this  statute  of  any  penalty 
for  not  returning  the  execution,  as  in  the  justice's  court  statute 
before  referred  to. 

As  the  complaint  in  this  case  avers  no  other  default  on  the 
VOL.  III.— 6 
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part  of  tlie  defendant  than  not  returning  the  execution,  and 
claims  to  recover  only  for  the  penalty  imposed  under  the  pro- 
visions of  the  Revised  Statutes  (which  do  not  apply  to  this 
court)  I  do  not  see  how  the  judgment  can  be  sustained. 

Even  if  we  were  to  disregard  the  pleadings,  we  could  not 
sustain  the  judgment  upon  the  evidence.  There  is  no  proof 
of  any  default  on  the  part  of  the  officer  except  for  not  return- 
ing the  process.  It  does  not  appear  that  he  did  not  levy,  nor 
that  he  even  received  any  money  which  he  ought  to  have  paid 
over.  Without  proof  of  some  default  such  as  the  statute  de- 
signates, the  plaintiff  could  not  recover.  The  plaintiff  is  not 
without  remedy  against  an  officer  in  the  Marine  Court  for  not 
returning  an  execution.  The  court  may  compel  the  return  hy 
attachment  under  the  present  organization  and  powers,  or  the 
plaintiff  may  bring  an  action  on  the  case  for  not  returning  the 
execution,  but  in  such  a  case  he  does  not  recover  the  amount 
of  the  execution,  but  such  damages  as  he  has  sustained  in  con- 
sequence of  the  default  of  the  officer  (Bush  v.  Campbell,  15 
Johns.  7?.,  456).  Snch  damages  must  be  proven,  and  where 
as  in  this  case  part  of  the  amount  was  paid  afterwards  by  the 
officer  to  the  plaintiff,  he  could  not  claim  as  damages  the 
whole  amount  of  the  judgment. 

The  judgment  must  be  reversed. 


ENGLIS  a.  FURNISS. 

New  York  Common  Plea* ;  General  Term,  May,  1856. 
AMENDMENT  OF  PLEADINGS. — WHEN  ALLOWABLE. 

The  provision*  of  the  Code  authorizing  the  amendment  of  pleading!  after  judg- 
ment, only  permit  amendment!  to  be  made  for  the  purpose  of  tut  taming  the 
judgment. 

Motion  for  leave  to  amend  the  complaint. 

The  complaint,  and  the  proceedings  before  the  general  terra, 
will  be  found,  "2  Ante,  383. 
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INGRAHAM,  F.  J. — The  plaintiff  moves  for  an  order  permit- 
ting him  to  amend  his  complaint.  The  cause  has  been  tried 
and  verdict  rendered  for  the  defendant  by  the  referee.  On 
appeal  to  the  general  term,  the  judgment  was  affirmed. 

There  is  nothing  in  the  Code  warranting  any  amendment  of 
the  pleadings  except  for  the  purpose  of  sustaining  the  judg- 
ment. It  would  be  manifestly  unjust  for  a  judge  at  special 
term  to  amend  the  pleadings,  so  that  on  error  the  judgment 
must  be  reversed.  And  it  is  equally  improper  for  a  judge  at 
special  term  to  set  aside  a  judgment  of  the  general  term  upon 
any  matter  connected  with  the  merits. 

If  any  such  relief  can  be  granted  as  is  asked  for  on  this 
motion,  (as  to  which  I  express  no  opinion,)  it  can  only  be 
obtained  after  the  decision  of  the  general  term  has  been  vaca- 
ted, and  the  only  way  in  which  that  can  be  done  appears  to 
me  to  be  on  an  application  to  the  general  term  to  open  the 
same. 

While  the  judgment  stands,  there  is  no  way  in  which  on  a 
motion  to  a  judge  at  special  term,  the  judgment  can  be  set 
aside,  unless  as  a  mere  matter  .of  irregularity  or  practice 
unconnected  with  an  examination  of  the  merits. 

In  Egad  v.  Wicker  (10  How.  Pr.  7?.,  193),  the  court  express 
the  opinion  that  such  amendment  should  have  been  applied 
for  during  the  trial,  and  add,  uin  practice  under  these  sections 
I  believe  no  amendment  has  been  allowed  at  a  later  stage  of 
the  cause." 

In  Brown  v.  Colin  (1  Smith's  C.  P.  R.  270),  Judge  Wood- 
ruff expresses  the  like  opinion ;  adding,  we  can  only  do  what 
the  court  at  special  term  or  the  referee  ought  to  have  done, 
not  what  they  have  never  refused  or  neglected  to  do.  And  in 
Ketch um  v.  Zerega  (1  Smith's  C.  P.  ./?.,  562),  it  was  said,  "it 
is  not  the  time  or  place  to  ask  such  leave  for  the  first  time 
when  the  appeal  from  the  judgment  entered  below  is  brought 
on  for  agreement." 

In  Bascom  v.  Woodruff,  (7  Barb.  S.  C.  R.,  18)  such  a  motion 
appears  to  have  been  granted  by  the  general  term,  under  cir- 
cumstances somewhat  analagous  to  the  present.  After  intima- 
ting doubts  about  the  propriety  of  the  motion,  the  court 
granted  the  motion,  and  ordered  a  new  trial,  founding  the 
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decision  on  the  case  of  llolmes  v.  Sealy,  (17  Wend.)  75).  That 
however,  was  a  case  of  ejectment,  in  which  the  party  was 
entitled  to  a  new  trial,  and  the  motion  was  granted  to  save 
expense. 

This  motion  is  denied,  with  $10  costs,  without  prejudice  t*> 
any  other  motion  the  plaintiff's  counsel  may  think  proper  to 
make,  for  the  relief  he  seeks. 


TRUST  a.  PERSON. 

New  York  Common  Plea* ;  Special  Term,  July,  1856. 
LIEN. — ACTION  FOR  RECOVERY  OF  MONEY. — COSTS. 

An  action  brought  to  enforce  a  lien,  in  which  the  plaintiff  claims,  not  possession  of 
the  property  subject  to  the  lien,  but  judgment  for  the  amount  of  the  debt,  is  an 
action  for  the  recovery  of  money,  within  section  304. 

The  court  cannot  exercise  discretion  over  the  costs  of  such  action,  under  sec- 
tion 306. 

Where  plaintiff  proved  a  claim  of  $40,  and  defendant  a  counter-claim  of  $39 — Held, 
that  defendant  was  entitled  to  costs..* 

Application  for  Costs. 

BRADY,  J. — This  action  was  brought  to  enforce  a  lien  for  the 
storage  of  pianos  that  had  been  wrongfully  taken  from  the 
plaintiff  after  his  lien  had  attached,  and  the  complaint  prays 
for  judgment  against  the  defendants — that  the  pianofortes  be 
sold,  and  that  fifty-two  dollars  (the  amount  of  the  lien)  be  paid 
to  the  plaintiff  from  the  proceeds,  together  with  interest  from 
the  19th  March,  1855,  and  the  costs  of  the  action,  and  that  he 
have  such  other  and  further  relief  as  may  be  just.  The  ver- 
dict rendered  by  the  jury  empaneled  to  try  the  issues  pre- 
sented on  the  pleadings  found  the  counter-claim  set  up  to  be 
$89,  and  the  claim  of  the  plaintiff  to  be  $40,  thus  giving 
the  plaintiff  judgment  for  $1.  On  this  state  of  facts,  and  on 
the  pleadings,  the  defendants  ask  for  costs,  and  the  plaintiff 
insists  that  the  action  being  equitable  in  its  nature,  the  coste 
are,  under  section  306,  in  the  discretion  of  the  court. 


•  Compare  Kalt  «.  Lignot.  Ante,  33. 
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It  is  said  in  Fox  a.  McGregor,  (5  Barb.  43,)  that  an  inn-keep- 
•er's  remedy  to  enforce  a  lien  for  keeping  the  horse  of  his  guest 
is  by  action  in  the  nature  of  a  bill  in  chancery,  (the  court  citing 
1  Cow.  Tr.,  2  ed.,  299.)  On  examination  of  the  book  referred 
to,  it  is  said  to  be  "  supposed  that  the  only  way  in  which  satis- 
faction from  a  lien  can  be  enforced  is  by  a  bill  in  chancery" 
— (referring  to  1  Strange,  556  ;  1  Holt  &.  P.  R,  583  ;  2  Kent 
Com.,  3  ed.,  642,  and  other  cases).  And  we  find  on  exami- 
nation of  Edwards  on  Bailments,  the  statement  of  the  same 
principle  in  reference  to  inn-keepers'  liens,  with  a  reference  to 
the  cases  just  stated;  (also  Fox  a.  McGregor,  supra,  and  8 
Mod.  R.,  172.)  Upon  examination  of  2  Kent,  642,  we  find  the 
context  to  be  :  "I  presume  that  satisfaction  of  a  lien  may  be 
enforced  by  bill  in  chancery,"  without  referring  to  any  author- 
ity, and  leaving  the  subject  upon  the  opinion  of  the  author  only. 

With  due  deference  to  the  author  of  Cowen's  Treatise,  I  as- 
sert that  the  authorities  referred  to  on  this  point  have  no  bear- 
ing upon  the  principle  stated  by  him  in  the  context,  and  that 
they  relate  to  actions  of  trover,  in  which  the  doctrine  of 
equity  power  or  jurisdiction  is  not  suggested.  Where  the  lien 
existed  and  the  remedy  at  law  was  inadequate,  I  have  no 
doubt  the  Court  of  Chancery  had  the  power  to  enforce  any 
right,  but  I  deny  that  on  the  authorities  referred  to  such  a  pro- 
ceeding as  suggested  could  be  sustained,  and  certainly  not  in 
any  case,  unless  the  matter  in  dispute  exclusive  of  costs  ex- 
ceeded the  value  of  $100.  (1  Barb.  Ch.  Pr.  39  ;  2  R.  S.,  173, 
.§  40,  orig.  §  37). 

In  this  case  the  value  of  the  property  was  not  proved  on  the 
trial,  and  was  not  passed  upon  by  the  jury ;  if  it  had  been, 
then  we  should  be  met  by  the  difficulty  that  the  equitable 
remedy  to  enforce  the  lien  is  predicated  upon  the  possession 
of  the  property  by  the  lienor,  and  not  where  he  has  parted 
with  it,  or  it  has  been  violently  taken  from  his  custody.  Vol- 
untarily yielding  possession  is  a  waiver  of  the  lien.  (1  East., 
4;  26  Wend.,  467;  2  Kent,  7  ed.,  819;  3  Hill,  435.  But 
where  the  chattel  or  thing  to  which  the  lien  has  attached  is 
tortiously  taken  from  the  lienor,  he  may  maintain  replevin 
to  recover  it  anxl  enforce  his  lien.  (Bigelow  a.  Haton,  6 
Hill,  43.) 
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The  complaint  here  does  not  ask  the  possession  of  tJie  pro- 
perty affected  by  the  lien,  but  lor  a  judgment  for  $52  against 
the  defendant,  and  a  sale  of  that  property,  to  satisfy  that  judg- 
ment. There  is  no  proof  in  the  case  from  which  the  particu- 
lar property  designated  could  be  described  if  such  a  judgment 
could  be  rendered,  and  the  property  itself  is  neither  in  the 
possession  of  the  court,  an  officer  appointed  by  it,  nor  of  the 
plaintiff.  Although  the  nature  of  the  claim  may  be  equitable, 
the  action  is  one  to  recover  a  sum  of  money,  and  on  the  proof 
and  the  finding  of  the  jury  no  judgment  other  than  a  judgment 
for  the  recovery  of  money  can  be  entered.  In  these  riews  of 
this  application,  it  seems  to  me  conclusive  that  the  defendants 
are  entitled  to  their  costs.  I  admit  that  the  questions  pre- 
sented are  new  and  embarrassing,  but  I  think,  aside  from  the 
exact  character  of  this  action,  there  was  no  necessity  for  an 
"  equity"  action  contemplated  by  section  306.  But  if  there 
was,  and  this  action  was  so  designed,  the  facts  proved  do  not 
place  it  within  that  jurisdiction. 

The  defendant's  costs  ordered,  and  judgment  for  plaintiff 
for  $1. 


DAGUERRE  a.  ORSER. 

New  York  Common  PUas  •  Special  Term,  July,  1856. 
AMKM»MKNT. — ACTION  AGAINST  SHERIFF. 

It  is  only  when  the  purpose  of  amendment  i*  to  conform  the  pleading  or  proceed- 
ing to  the  fact*  proved,  that  the  court  is  restricted  from  allowing  an  amendment 
which  changes  the  nature  of  the  claim  or  defence. 

When  the  application  it  for  any  other  purfiose,  it  ought  to  be  considered  as  similar 
applications  under  the  Revised  Statute*  were. 

What  amendment  to  the  complaint  fehould  he  allowed  in  an  action  against  the  she- 
riff for  an  escape. 

Motion  for  leave  to  amend  a  complaint. 

BKADV,  J. — This  action  is  one  for  an  escape  on  the  plead- 
ings, and  for  a  false  return,  and  not  an  action  under  section 
tiOl  of  the  Code  of  Procedure,  which  provides  for  the  liability 


NEW-YORK.  8T 


Dasuerre  a.  Orser. 


of  the  sheriff  as  bail  if  the  defendant,  after  arrest,  escape,  etc. 
The  complaint  confessedly  does  not  contain  the  necessary 
allegations  and  the  plaintiff  now  asks  that  those  allegations  be 
inserted  by  amendment. 

It  is  insisted  that  the  amendment  will  substantially  change 
the  claim,  and  cannot,  under  section  173,  be  allowed;  and, 
although  I  am  convinced  of  the  result  of  the  amendment  con- 
jectured, I  do  not  consider  the  application  subjected  to  the 
test  implied  in  the  objection.  That  part  of  section  178,  just 
referred  to,  applies  only  to  amendments  to  conform  the  pleading 
or  proceeding  to  the  facts  proved.  When  the  application  is  for 
any  other  purpose,  it  is  to  be  considered  as  similar  applications 
under  the  Revised  Statutes  were  considered,  to  be  allowed  for 
the  furtherance  of  justice  on  terms. 

The  language  of  section  173,  and  of  the  Revised  statutes,  are 
almost  identical,  (2  Rev.  Stats.,  424),  and  may  be  construed 
together.  Considering  them  together  or  singly,  I  think,  for  the 
reasons  which  will  be  assigned,  the  amendment  cannot  be 
allowed.  An  action  of  escape  is  governed  by  rules  very  differ- 
ent from  those  which  apply  to  actions  against  bail,  not  only 
in  reference  to  the  liability  of  the  defendant,  but  the  manner 
in  which  they  may  be  discharged  and  the  period  within  which 
they  may  be  prosecuted.  In  an  action  for  a  negligent  escape 
on  mesne  process,  the  plaintiff  shall  recover  only  the  actual 
damages  sustained,  and  the  insolvency  of  the  debtor  is  a  good 
defence.  (Patterson  v.  Westervelt,  17  Wend.,  543,  and  num- 
erous cases  cited).  The  same  rule  has  been  applied  to  volun- 
tary escapes  and  it  seems  with  great  propriety  and  justice.  (1 
Haioks,  423 ;  5  Watts,  141, 144,  cited  in  17  Wend.,  supra).  The 
sheriff  would  have  no  right  to  restore  the  prisoner,  and  thus 
relieve  himself  in  the  action  for  an  escape  if  he  could  do  so, 
but  would  be  held  to  respond  to  the  damages  sustained  by  the 
plaintiff.  The  escape  having  occurred,  the  right  of  action  is 
perfect  and  remains  intact;  but  by  the  statute  of  limitations  be- 
fore and  since  the  Code  of  Procedure,  suit  must  be  commenced 
within  a  year  after  the  escape.  (2  Rev.  Stats.,  224,  Code, 
§  94).  In  this  action,  therefore,  the  actual  damages  sustained 
by  the  plaintiff'  can  only  be  recovered. 

The  action  contemplated  by  section  201  is  not  an  action  for 
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an  escape,  or  one  in  the  nature  of  such  an  action,  although  the 
escape  of  the  defendant  is  one  of  the  events  which  would 
create  the  cause  of  action  provided  by  that  section.  It  would 
subject  the  sheritf  to  liability  as  bail,  and  would  give  the  plain- 
tiff, after  judgment  obtained  and  execution  issued  against  the 
person  of  the  defendant,  a  right  to  proceed  against  the  sheriff 
at  any  time  within  three  years,  although  it  may  be  doubted 
from  the  peculiar  phraseology  of  section  whether  he  would  be 
limited  to  that  period.  At  all  events  the  plaintiff  would  not 
be  limited  to  one  year  as  for  an  escape.  The  action  under 
§  201,  it  will  thus  be  seen,  is  entirely  different,  and  founded 
on  a  chain  of  events  entirely  different,  save  in  one  respect, 
from  those  which  establish  the  action  for  an  escape.  The 
defendant  must  be  arrested,  he  must  escape  if  that  be  the  act 
complained  of,  a  judgment  must  be  recovered  against  him  and 
an  execution  issued  and  returned  not  found.  If  he  escape  and 
no  judgment  be  had,  there  is  no  right  of  action  against  the 
sheriff.  The  provision  contemplates  final  recovery  against  the 
original  defendant.  (Buckman  a.  Carnley,  9  How.  Pr.  Rep.,  183), 
and  in  addition  to  what  has  just  been  enumerated,  I  have  no 
doubt  but  the  sheriff  has  twenty  days  after  the  commencement 
of  the  action  against  him  in  which  to  surrender  the  defendant 
in  exoneration,  and  such  further  time  also  as  the  court  may 
grant.  And  that,  notwithstanding  the  latter  part  of  section 
201,  which  provides  that  the  sheriff  may  discharge  himself  at 
at  any  time  before  process  against  the  person  of  the  defendant, 
to  enforce  the  order  or  judgment,  by  the  giving  and  justifica- 
tion of  bail.  Such  was  the  opinion  of  Judge  Woodruff  in 
Buckman  v.  Carnley,  supra,  in  which  I  concur.  Tlu-  sheriff, 
being  liable  as  bail,  has  all  the  rights  and  privileges  incidental 
to  such  relation  secured  by  the  common  law  and  the  practice 
of  the  courts  under  it.  The  section  just  referred  to  does  not 
deprive  him  of  any  of  those  rights,  but  merely  declares  a  rule 
which  existed  as  one  of  the  means  by  which  lie  could  have 
relieved  himself  prior  to  the  Code.  It  does  not  declare  that 
to  be  the  only  mode  of  discharge,  and  does  not  abrogate  or 
affect  in  terms  any  existing  right  or  privilege. 

The  complaint  in  this  action  being  one  for  an  escape,  none 
of  the  immunities  attaching  to  bail  could  be  availed  by  the 


NEW-YORK.  89 


McMahon  a.  Allen. 


•defendant,  and  he  was  justified  in  assuming  that  the  plaintiff' 
could  only  ask  from  him  the  damages  which  he  had  actually 
sustained  by  reason  of  the  alleged  cause  of  action.  His  answer 
was  framed  to  meet  such  liability,  and  his  shield  was  one  for 
defence  only,  not  for  favor  which  the  court  might  have  ex 
tended  to  him  to  enable  him  to  produce  his  prisoner.  His 
preparation  was  necessarily  different  to  meet  this  complaint 
from  what  it  would  have  been  to  defend  the  one  designed  to 
be  introduced,  and  it  seems  to  me  very  conclusive  in  every 
aspect  of  this  case  that  the  amendments  change  the  form  and 
character  of  the  action  ;  changing  a  claim  for  actual  damages 
to  a  claim  for  the  whole  amount  of  the  judgment  against  the 
original  defendant,  which  would  be  the  plaintiff's  damages 
\mder  section  201.  This  view  is  not  affected  by  the  fact  that 
the  demand  in  the  complaint  is  for  the  amount  of  that  judg- 
ment, because,  as  wre  have  seen,  that  would  be  his  recovery 
of  his  actual  damages  in  this  action.  The  legal  character  of 
the  claim  is  determined  by  the  facts  set  forth,  and  not  by  the 
relief  demanded.  The  amendments  are  not  material  to  the 
case  presented  in  the  original  papers,  and  the  furtherance  of 
justice  does  not  demand  or  require  that  the  amendments  should 
be  permitted. 

The  action  must  be  denied,  but  without  costs,  the  question, 
being  new  and  not  free  from  difficulty. 


McMAHON  «.  ALLEN. 

New  York  Common  Pleas  ;  General  Term,  March,  1856. 

Again, — Special  Term,  June,  1856. 
SUPPLEMENTAL  COMPLAINT. — RELIEF. — AMENDMENT. 

Leave  will  not  be  granted  to  file  a  supplemental  complaint  which  alleges  any  fact 
known  to  the  plaintiff  at  the  time  of  commencing  the  action. 

It  is  improper  to  join  in  one  complaint  prayers  for  relief  against  the  defendant  indi- 
vidually and  in  his  capacity  as  executor,  «fec.* 

*  See  Landau  a.  Levy,  1  Ante,  376. 
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I/rave  to  file  a  supplemental  complaint  will  not  be  granted  where  the  object  can  be 

accomplished  by  amendment. 
Upon  what  terms  leave  to  amend  should  be  granted  in  such  case. 

• 

I.  March.  Appeal  from  an  order  denying  leave  to  file  a  sup- 
plemental complaint. 

This  action  was  brought  by  Dennis  McMahon,  jr.,  as  admin- 
istrator with  the  will  annexed  of  Ruth  S.  Rathbone,  against 
Thomas  E.  Allen.  The  object  of  the  action  was  to  enforce  an 
accounting  for  moneys  received  by  the  defendant  as  agent  of 
John  Harrison,  deceased,  who  had  been  the  executor  of  Rath- 
bone,  and  thus  the  predecessor  in  administration  of  the  plain- 
tiff. 

The  defendant  was  the  executor  of  John  Harrison,  but  was 
not  sued  as  such,  by  the  original  complaint. 

On  trial  before  a  referee,  he  was  of  opinion  that  it  was 
necessary,  in  order  to  procure  a  final  accounting,  that  the  plain- 
tiff should  bring  in  the  defendant  in  his  capacity  as  executor 
of  Harrison. 

The  plaintiff  moved  before  Judge  Woodruff  for  leave  to  file 
a  supplemental  complaint.  The  complaint  submitted  contained 
an  allegation  that  in  April  1850,  which  was  just  before  the 
commencement  of  the  suit,  Solomon  Kipp,  trustee  of  the  sepa- 
rate estate  of  Ruth  S.  Rathbone,  made  an  assignment  to  the 
plaintiff  of  the  trust  estate.  It  also  asked  relief  against  the 
defendant  both  individually  and  a?  executor. 

The  motion  was  denied,  and  plaintiff  appealed. 

The  appellant  in  person. 

Albert  MattJiews,  for  the  respondent.' 

BRADY,  J. — It  would  be  sufficient  perhaps  to  state  that  the 
motion  on  which  the  order  appealed  from  was  made,  was  for 
leave  to  file  a  supplemental  complaint  containing  one  material 
allegation  at  least,  which  was  known  to  the  plaintiff  when  this 
action  was  commenced;  vi/..  that  he  had  been  made  the  assignee 
of  the  trustee,  Solomon  Kipp,  in  the  manner  and  by  the  autho- 
rity for  that  purpose  and  to  that  end  alleged  in  such  allegation, 
which  was  an  objection  to  the  leave  Bought  l>y  the  motion. 
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The  section  of  the  Code  (177)  allowing  parties  litigant  on  mo- 
tion to  make  supplemental  pleadings  applies  only  where  the 
facts  occur  after  the  former  pleading,  or  where  the  party  was 
ignorant  of  them  when  such  former  pleading  was.  made. 
(Houghton  v.  Skinner,  5  How.  Pr.  R.,  420). 

There  was  however  another  objection  to  such  complaint,  and 
that  is,  that  it  prays  relief  against  the  defendant  in  his  indivi- 
dual capacity  and  as  executor  of  John  Harrison,  deceased;  not 
in  express  terms,  it  is  true,  but  in  language  sufficiently  broad 
for  that  purpose,  praying  as  it  does  that  this  court  may  settle 
the  whole  controversy  now  subsisting  between  the  plaintiff  and 
the  defendant,  and  that  too  after  an  allegation  which  is  new, 
that  the  defendant  since  the  commencement  of  this  action 
became  such  executor.  There  is  no  doubt  that  this  action 
cannot  be  maintained  against  the  defendant  individually  and 
as  an  executor.  "  His  rights,"  as  said  Judge  Woodruff,  "  in 
*these  separate  characters,  are  distinct,  and  his  relations  to  this 
plaintiff,  as  well  as  to  those  who  are  interested  in  the  estate  of 
his  testator,  are  distinct."  Besides  this,  the  judgment  would 
be  different  in  many  respects;  and  the  rule  as  to  costs  depend- 
ant not  on  the  plaintiff's  success  alone,  which  would  follow  if 
the  defendant  were  sued  as  an  individual,  but  on  the  conduct 
of  the  defendant,  or  on  reference  to  the  special  circumstances 
contemplated  by  the  statute  relative  to  that  subject. 

Again,  it  seems  to  have  been  the  well  settled  rule  in  equity 
that  leave  to  file  a  supplemental  complaint  was  never  granted 
where  the  object  could  be  accomplished  by  amendment,  (1 
Ho/.  Ch.  Pr.,  393 ;  1  Smiths  Ch.  Pr.,  526 ;  Mitford  PL,  60), 
and  in  courts  of  common  law  jurisdiction,  the  defect  of  a 
pleading  was  always  cured  by  amendment,  when  the  amend- 
ment was  proper  and  allowable. 

The  allegation  of  the  plaintiff's  character  derived  from  the 
assignment  by  Kipp  is  a  fact  which  was  known,  as  stated, 
when  this  action  was  commenced,  and  would  have  formed  the 
subject  of  amendment  under  either  of  the  old  systems,  but  could 
not  have  been  averred  by  way  of  supplemental  bill  in  equity. 

It  is  not  necessary  to  consider  the  various  questions  involved 
in  the  points  submitted  on  the  appeal,  the  objections  already 
stated  to  the  relief  asked  by  the  motion  being  sufficient  to- 
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sustain  the  order  of  Judge  Woodruff,  and  that  order  must  be 
affirmed  with  $10  costs. 
Order  affirmed. 

II.  June,  Motion  at  special  term  for  leave  to  amend  the 
complaint. 

BRADY,  J. — This  is  a  motion  for  leave  to  amend  the  com- 
plaint by  inserting  allegations  of  the  insolvency  of  John  Har- 
rison at  the  time  of  his  death,  and  that  the  plaintiff,  by  virtue 
of  two  assignments  from  Solomon  Kip,  respectively  dated 
April  26,  1850,  and  April  27,  1850,  and  also  by  order  of  the 
Supreme  Court,  in  pursuance  of  which  the  same  were  executed, 
became,  was  and  is  entitled  thereby,  and  by  force  of  his  said 
character  of  special  administrator,  to  the  relief  demanded  in 
the  complaint. 

Numerous  objections  to  the  proposed  amendments  were  pre- 
sented, and  elaborately  discussed  on  the  motion  ;  prominent 
among  which  was  the  delay  of  the  plaintiff  in  asking  the  favor 
of  the  court.  I  have  given  to  them  all  such  consideration  as 
the  time  which  has  expired  since  the  motion  has  permitted, 
and  I  have  arrived  at  the  conclusion  that  the  motion  must  be 
granted.  Both  of  the  facts  to  be  alleged,  if  they  existed  at 
all,  existed  prior  to  the  commencement  of  this  action,  and  on 
the  motion  heretofore  made  for  leave  to  file  a  supplemental 
complaint  we  held  on  appeal  that  such  leave  was  not  granted 
when  the  same  object  could  be  accomplished  by  amendment. 
I  do  not  design  to  consider  and  discuss  the  various  objections  to 
which  I  have  referred,  but  simply  to  state  that  upon  an  exam- 
ination of  the  papers  and  authorities  read  ami  referred  to  on 
the  motion,  I  think  substantial  justice  requires  that  the  amend- 
ment should  bo  allowed. 

I  have  not  been  insensible  to  the  cogency  of  the  argument 
of  the  defendant's  counsel,  or  to  the  force  of  the  facts  which 
were  grouped  and  arrayed  against  this  application,  but  on  a 
motion  of  this  character  I  do  not  deem  it  necessary  to  pass 
upon  the  merits  of  the  controversy,  or  to  di-termine  either  the 
validity  of  the  claim  or  the  plaintiff's  right  of  action.  Those 
questions  must  be  presented  in  another  form  and  in  a  different 
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manner.  It  was  only  necessary  to  apply  the  terms  which  the 
court  has  adopted  in  similar  cases  to  indemnify  the  defendant 
for  the  expenses  to  which  he  has  been  subjected,  if  the  new 
allegations  paralyze  his  defence.  There  is  no  hardship  in  this. 
If  the  complaint  were  dismissed  and  the  statute  of  limitations 
did  not  intervene,  the  plaintiff  would  have  the  right  immedi- 
ately to  commence  anew,  and  if  any  doubt  existed  on  that 
subject,  that  would  afford  an  additional  reason  why  the  amend- 
ments should  be  permitted.  The  books  furnish  precedents  for 
amendments  after  years  of  litigation,  the  courts  imposing  terms 
only  upon  the  applicant. 

The  amendments  proposed  and  recited  herein  and  in  the 
moving  papers,  with  the  amendment  of  the  prayer  for  relief 
to  correspond  with  the  new  allegations,  will  be  allowed  on 
payment  of  $10  costs  of  the  motion,  but  if  the  defendant  with- 
draws his  defence,  then  on  payment  of  all  his  costs — the  amend- 
ment to  be  without  prejudice  to  the  defendant's  rights  in  any 
respect,  and  the  defendant's  answer  already  interposed  to  be 
considered  as  denying  such  allegations  and  putting  them  in 
issue,  unless  the  defendant  prefers  to  answer  over  ;  but  the 
testimony  already  taken  in  the  cause  on  other  issues  to  remain 
undisturbed. 


TULLOSS  a.  RAPELYE. 

New  York  Common  Pleas  ;  General  Term,  March,  1856. 
PROMISSORY  NOTE. — ASSIGNMENT. — COMPETENCY  OF  ASSIGNOR. 

Where  a  non-negotiable  note  is  transferred  by  endorsement  and  delivery,  these  ope- 
rate as  an  assignment  of  the  note  only. 

If,  in  an  action  upon  such  note  by  the  transferee,  the  plaintiff  calls  the  assignor  as  a 
witness,  the  defendant  will  be  entitled  to  offer  himself  as  a  witness,  as  in  the 
ordinary  case  of  the  examination  of  an  assignor. 

Appeal  from  a  judgment,  on  the  report  of  a  referee. 

This  action  was  brought  by  "William   Tulloss  and  Harris 
Thompson  against  Joseph  Rapelye,  as  maker  of  a  promissory 
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note.  The  note  was  drawn  payable  to  "  Samuel  C.  McGraw" 
simply.  The  payee  endorsed  his  name  upon  it,  however,  and 
delivered  it  to  the  plaintiff. 

On  the  trial  before  a  referee,  the  original  payee  was  exami- 
ned as  a  witness ;  after  which  the  defendant  offered  himself 
as  a  witness,  under  section  399  of  the  Code,  on  the  ground 
that  the  payee  had  been  examined  as  an  assignor,  and  the  de- 
fendant had  a  right  to  be  examined  as  to  the  same  matters. 
The  referee  excluded  the  evidence,  under  exception. 

The  referee  having  reported  for  the  plaintiffs,  the  defend- 
ants appealed  from  the  judgment  entered. 

Jamas  Maurice,  for  appellant,  cited  Code,  §  399,  (Bump  v. 
Van  Arsdale,  (11  Barb.  634),  Jagoe  v.  Alley n,  (16  lb.,  580), 
Seeley  v.  Seeley,  (2  Hill,  496),  to  show  that  the  referee  erred, 
in  excluding  the  defendant. 

Frederick  A.  Lane,  for  respondents,  contended  that  McGraw 
could  not  be  regarded  as  an  assignor.  (Coggill  v.  American 
Exchange  Bank,  1  Comst.  13.) 

INORAHAH,  F.  J. — The  note  on  which  the  action  was  brought 
was  not  negotiable.  Like  any  other  chose  in  action,  it  was 
transferable  by  assignment  or  mere  deliver}'.  Another 
assignment  was  not  necessary.  The  endorsement  of  the  back 
of  it  for  that  purpose  was  valid,  and  as  it  was  made  for  that 
purpose,  and  delivered  in  blank,  authority  was  given  with  it 
to  the  person  to  whom  it  was  delivered,  to  fill  up  such  blank 
wiih  the  proper  words  of  assignment,  if  necessary. 

The  payee  of  the  note  and  the  second  endorser  upon  the 
note  were  both  examined  as  witnesses  for  the  plaintiff.  Sub- 
sequently the  defendant  offered  himself  as  a  witness  in  the 
cause,  and  the  referee  excluded  him. 

The  right  of  the  defendant  to  be  examined  upon  the  same 
matter  that  the  endorsers  had  testified  to,  depended  upon  the 
character  in  which  they  stood  as  transferred  of  the  note.  In 
regard  to  negotiable  paper,  this  coi.rt  has  held  that  an  endor- 
ser of  such  a  note  is  not  an  assignor  within  the  meaning  of 
section  399  of  the  Code.  (Hicks  v.  Wirth,  10  lime.  7V.  R., 
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555).  In  that  case  a  distinction  was  suggested  between  the 
endorsement  .  of  negotiable  paper  and  that  not  negotiable. 
The  grounds  upon  which  an  endorser  of  negotiable  paper  was 
held  not  to  be  an  assignor,  fail  when  applied  to  a  note  not  ne- 
gotiable. In  the  latter  case,  the  contract  of  the  maker  is  only 
to  pay  to  the  payee,  and  he  is  not  authorized  by  an  order  to 
designate  the  individual  to  which  payment  shall  be  made. 
The  only  mode  in  which  the  payee  can  transfer  his  interest  in 
the  note  is  by  an  assignment,  either  parol  or  written.  (Chitty 
on  Bills,  219.) 

In  Hedges  v.  Sealy,  (9  Barb.  S.  C.  R.,  214),  it  was  held  that 
a  mere  delivery  of  a  note  by  the  payee,  without  endorsement, 
was  sufficient  to  transfer  the  payee's  interest  in  the  note,  but 
that  such  payee  was  a  mere  assignor,  and  his  rights  were  to 
be  settled  by  the  same  rules  that  govern  the  case  of  an 
assignor  of  any  other  chose  in  action. 

In  Chamberlain  v.  Gorham,  (20  Johns.,  144),  the  payee  of  a 
note  not  negotiable,  who  assigned  it,  was  held  to  be  merely  an 
assignor,  and  the  assignee  took  the  note  subject  to  all  equities 
existing  at  the  time  against  the  assignor. 

In  Jagoe  v.  Alleyn,  (16  Barb.  S.  C.  R.,  580),  the  point  was 
distinctly  held  by  Justice  Strong  that  a  payee  of  a  note  not 
negotiable  can  only  transfer  it  as  assignor, — that  before  the 
Code  such  transfer  would  not  authorize  a  suit  in  the  name  of 
the  assignee  ; — and  he  adds  :  As  to  such  a  note,  I  think  it  clear 
that  a  person  selling  it,  is,  within  the  meaning  of  section  399 
of  the  Code,  an  assignor  of  a  thing  in  action.  The  note  is  as 
much  a  thing  in  action  as  a  bond  or  account,  either  of  which 
may  be  assigned  by  delivery.  (See  also  Seeley  v.  Seeley,  2 
Jim,  496.) 

In  these  views,  as  to  notes  not  negotiable,  I  concur.  The 
referee  therefore  erred  in  excluding  the  defendant,  after  the 
endorsees  had  been  examined.  He  was  competent  to  testify 
upon  all  matters  to  which  their  testimony  extended. 

It,  is  said  that  McGraw  had  no  interest  in  the  note,  and 
therefore  was  not  to  be  considered  as  the  assignor.  It  is  a 
sufficient  answer  to  that  objection,  to  say,  that  such  was 
McGraw's  testimony.  It  was  important  to  the  defendant,  as 
well  as  his  right,  to  answer  such  a  statement. 
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He  might  have  testified  to  a  promise  of  McGraw's  to  be 
surety,  or  have  given  some  reason  for  the  endorsement.  After 
he  had  testified,  if  it  became  important,  the  plaintiff  could 
have  asked  the  referee  to  disregard  the  testimony,  if  he  found 
McGraw  to  be  improperly  a  party  to  the  note. 

The  report  of  the  referee  should  be  set  aside,  and  the  case 
referred  back  to  him,  with  directions  to  open  the  testimony, 
and  allow  either  party  to  produce  further  evidence.  Costs  to 
abide  the  event. 


CURTOIS  a.  HARRISON. 

New  York  Common  Pleas  ;  General  Term,  March,  1856. 
SUPPLEMENTARY  PROCEEDINGS. — JOINT  STOCK  ASSOCIATIONS. 

On  the  return  of  an  order  for  an  examination  in  supplementary  proceedings,  the 
order  may  be  dismissed  on  motion  of  the  defendent,  if  it  appears  to  have  been 
improTidently  granted. 

When  a  joint  stock  association  is  sued  in  the  name  of  its  president  or  treasurer, 
under  the  act  of  1849,  (2  Rn.  Stats.,  4  Ed  ,  717,  t)  121),  such  officer  may,  under 
4  294  of  the  Code,  be  examined  in  proceedings  supplementary  to  the  execution ; 
on  showing  him  to  be  indebted  to  the  association  in  a  sum  exceeding  $10. 

Appeal  from  an  order  of  the  special  term  dismissing  an  in- 
junction order  for  the  examination  of  a  witness  in  supplemen- 
tary proceedings. 

This  action  was  brought  under  the  act  of  1849,  (2  Rev.  Stats., 
4  Ed.,  717,  §  121),  by  Hector  Curtois  against  L.  F.  Harrison 
as  Treasurer  of  the  Young  Men's  Democratic  Union  Club. 

Louis  II.  Itignokt,  for  appellant,  contended :  I.  That  the 
judge  erred  in  dismissing  the  order  for  Harrison's  examination, 
because  the  making  that  order  was  discretionary  with  the 
judge  who  made  it,  and  it  could  not  be  dismissed  by  another 
upon  the  same  state  of  facts:  and  II.  That  Harrison  was  liable 
to  the  examination  demanded. 

Edward  II.  Cone,  for  respondent. 
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INGRAHAM,  F.  J. — The  plaintiff  recovered  against  the  de- 
fendant a  judgment  in  the  Marine  Court,  under  the  statute  of 
1849,  ch.  258,  and  tiled  a  transcript  with  the  county  clerk. 
After  issuing  an  execution,  he  commenced  supplementary  pro- 
ceedings to  enforce  the  payment  thereof.  The  order  obtained 
was  against  L.  F.  Harrison,  as  a  person  having  property  in  his 
possession  of  the  judgment  debtor  exceeding  in  value  $10. 
On  the  return  of  the  order,  the  judge  at  chambers,  on  defend- 
ant's motion,  discharged  it,  from  which  the  plaintiff  appeals. 

There  is  no  force  in  the  objection  that  the  judge  could  not 
on  the  papers  discharge  the  order.  These  orders  are  granted 
ex  parte,  and  the  first  opportunity  the  defendant  has  to  be 
heard  is  on  the  return  of  the  order.  If  the  affidavit  on  which 
the  order  was  granted  was  insufficient,  or  if  for  any  cause  the 
order  was  improvidently  made,  the  judge  ought  to  vacate  it, 
and  it  is  the  right  of  the  defendant  to  have  such  a  motion, 
under  such  circumstances,  granted. 

There  may  be  some  doubt  whether  the  Young  Men's  Demo- 
cratic Club  is  a  joint  stock  company  or  association  within  the 
meaning  of  the  statute.  It  can  hardly  be  contended  that 
every  political  association  or  committee  is  to  be  considered  a 
joint  stock  association.*  But  whether  it  is  so  or  not,  it  is  too 


*  The  provision  of  the  original  act  (Laws  of  1849,  ch.  258,  $  1.  2  Rev.  Stats., 
717,  $  121)  is  : — '' Any  joint-stock  company  or  association,  consisting  of  seven  or 
more  shareholders  or  associates,  may  sue  and  be  sued  in  the  name  of  the  president 
or  treasurer  for  the  time  being  of  such  joint  stock  company  or  association,"  &c. 

Joint,  stock  companies  arose  first  in  England  and  are  there  very  numerous  ;  they 
are  in  this  country  comparatively  few.  They  took  rise  from  the  difficulty  and  ex- 
pense in  England  of  obtaining  corporate  charters.  They  are  in  fact  large  partner- 
ships, imitating  corporations  in  organization.  By  the  statute  of  7  &  8  Victoria, 
(ch.  110,  §  2),  the  term  is  denned  : — "  A  partnership  whereof  the  capital  is  divided 
or  agreed  to  be  divided  into  shares,  and  so  as  to  be  transferable  without  the  ex- 
press consent  of  all  the  copartners." 

Now  this  would  seem  to  be  an  essential  element  of  a  joint-stock  association  pro- 
perly so  called  ; — the  joint  owning  of  a  partnership  capital  represented  by  shares 
after  the  manner  of  a  corporation.  Such  associations  only  could  be  sued  in  the 
manner  authorized  by  the  act. 

But  by  act  of  1851,  ch.  455,  the  act  of  1849  above  mentioned,  is  extended  "  to 
any  company  or  association  composed  of  not  less  than  seven  persons  who  are  own- 
ers of  or  have  an  interest  in  any  property,  right  of  action  or  demand  jointly  or  in 
common,  or  who  may  be  liable  to  any  action  on  account  of  such  ownership  or 
VOL.  III.— 13. 
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late  for  the  defendant  in  this  proceeding  to  raise  the  objection. 
It  should  have  been  done  on  the  trial,  and  if  overruled  there, 
the  defendants  should  have  appealed.  Not  having  done  so, 
the  judgment  on  this  proceeding  is  conclusive  against  them. 

It  is  said,  however,  that  the  judge  did  so  decide,  and  ordered 
judgment  against  the  defendant  Harrison  individually ;  and 
affidavits  and  the  judge's  certificate  to  that  effect  are  sub- 
mitted. 

The  judge  rightly  disregarded  these  papers.  If  the  judg- 
ment was  erroneously  entered  up  in  the  Marine  Court,  we 
cannot  go  behind  that  judgment,  and  correct  errors  which  can 
only  be  done  by  that  court.  The  defendants  must  apply  to 
the  Marine  Court  for  relief. 

The  only  question,  therefore,  that  is  of  any  importance  on 
this  appeal,  is  whether  this  proceeding  can  be  resorted  to  upon 
a  judgment  recovered  against  a  joint  stock  association  under 
the  statute  of  1849. 

It  is  settled  that  if  the  judgment  was  against  a  corporation, 
the  remedy  by  supplementary  proceedings  is  improper,  and 
that  the  plaintiff  should  resort  to  the  remedy  provided  by  the 
Revised  Statutes.  (Hinds  vs.  The  Canandaigua  &  Niagara 
Falls  R.  R.  Co.,  10  How.  Pr.  72.,  487). 

The  judgment  in  this  case  is  not  against  any  individual.  It 
is  against  the  club  only  as  a  joint  stock  association.  The 
members  of  that  club  are  not  defendants  any  more  than  stock- 
holders in  a  corporation  are  defendants  when  the  action  is 
brought  against  the  corporation.  They  are  not  personally  lia- 
ble, nor  can  their  individual  property  be  reached  by  such  a 
judgment.  If  it  were  otherwise,  it  would  be  a  very  unneces- 
sary provision  in  the  act  to  reserve  to  the  plaintiff  the  right  to 
proceed  against  the  individual  members  as  is  prescribed  in 
section  4. 

The  insertion  of  the  name  of  the  treasurer  as  defendant, 
does  not  make  him  in  any  way  responsible,  but  merely  pro- 
vides for  commencing  the  action,  in  the  same  way  as  the  free 
banking  statute  directs  that  actions  may  be  commenced 

int«  rr.t  "  I'tidr r  ihu  lanpiiagr  it  ran  no  longer  be  neoensary  that  an  association 
stinti'.il  rrprr»«-nt  iti  rapital  by  iturk.  divided  in  thorn,  to  authorize  it  to  sue  or  be 
surd  in  the  name  of  its  officer. 
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against  the  president  of  the  institution  as  such.  In  neither 
case  does  any  personal  liability  attach  to  the  individual.  This 
proceeding,  then,  is  under  section  294  of  the  Code.  It  does 
not  limit  the  remedy  to  any  county  in  which  the  debtor 
resides,  nor  is  it  required  that  it  should  appear  in  the  affidavit 
that  the  execution  has  been  issued  to  the  sheriff  of  such 
county.  Such  has  been  the  construction  given  to  this  section. 
(The  People  IK  Norton,  4  Sandf.  S.  G.  R.,  640). 

The  reasons  assigned  by  the  court  why  proceedings  cannot 
be  taken  under  section  292  against  the  corporation,  have  no 
application  to  section  294.  The  judge  says, — "section  292 
provides  for  the  order  when  the  execution  has  been  issued  to 
the  county  where  the  debtor  resides,"  &c.  This  evidently 
refers  to  a  judgment  against  a  natural  person  who  has,  or  is 
capable  of  having  a  residence,  <fec.  A  corporation  being  a 
mere  artificial  being,  can  have  no  residence,  and  this  jurisdic- 
tiorial  fact  can  never  be  shown  in  the  case  of  an  execution 
against  such  a  defendant."* 

In  section  294  no  such  jurisdictional  fact  is  necessary,  and 
there  is  no  difficulty  in  complying  with  all  the  requisites  of 
that  section  against  a  corporation  or  joint  stock  association  as 
well  as  against  individuals.  The  case  is  a  stronger  one  also 
against  joint  stock  associations,  because  the  provisions  of  the 
Revised  Statutes,  as  to  the  sequestration  of  the  property,  do 
not  apply  to  any  other  bodies  than  corporations,  and  if  this 
section  is  held  to  be  inapplicable  to  such  associations,  there  is 
no  means  of  enforcing  the  payment  of  such  judgments,  except 
by  execution. 

It  is  said  that  Harrison,  against  whom  the  order  is  made,  is 
a  defendant,  and  therefore  not  subject  to  such  an  examination. 

*  On  the  question  whether  a  corporation  can  be  treated  as  having  residence, 
different  views  are  entertained.  In  the  Vermont  R.  R.  Co.  v.  The  Northern  R.  R. 
Co.,  (1  Code  JR.  N.  S.,  401,  6  How.  Pr.  R.,  105),  the  view  above  taken  is  intimated. 
In  Sherwood  v.  The  Saratoga  &  Washington  R.  R.  Co.,  (15  Barb.,  650),  it  was 
held  that  "  a  railroad  company  must  be  treated  as  an  inhabitant  and  freeholder  in 
each  county  where  its  track  is  laid."  In  Conroe  v.  The  National  Insurance  Co., 
(10  How.  Pr.  R.,  403,  1  Ante  573),  and  in  Hubbard  v.  The  Same,  (11  How.  Pr.  R., 
149,  2  Ante  561),  it  is  held  that,  as  respects  the  place  of  trial  of  suits  by  or  against 
a  corporation,  its  residence  is  in  the  county  where  its  office  is  located  and  its  general 
business  is  carried  on. 
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I  have  already  remarked  that  the  individual  members  are  not 
defendants,  and  cannot  be  proceeded  against  as  such.  Any 
one  of  them  who  holds  the  property  of  the  association,  may, 
I  think,  be  examined,  whether  named  as  an  officer  or  not. 
The  object  is  to  ascertain  the  property  of  the  association,  not 
that  of  Harrison,  and  the  examination  should  be  confined  to 
that  limit. 

I  think  the  order  appealed  from  should  be  reversed,  and  the 
witness  be  required  to  submit  to  an  examination.  As  the 
question  is  new,  no  costs  should  be  allowed  on  this  appeal. 


GLASSE  a.  KEULSEN. 

Neva   York  Common,  Pleas  ;  General  Term,  April,  1856. 
JUSTICE'S  COURT. — DEMURRER. 

On  demurrer  to  the  complaint  in  an  action  in  a  justice'*  court,  the  court,  if  it  deems 
the  objection  well  taken,  should  order  the  pleading  to  be  amended  ;  and  if  it  is  not 
amended,  should  disregard  it. 

A  justice  has  no  power  to  pronounce  judgment  on  a  demurrer  without  such  order. 

Appeal  from  a  judgment  of  a  justice  of  a  district  court. 

BRADY,  J.— The  complaint  united  causes  of  action  for  tres- 
pass on  the  premises  of  the  plaintiff  by  the  defendant's  wife, — 
abuse  and  maltreatment  and  slander  of  the  plaintiff's  wife  by 
the  defendant's  wife, — and  also  assault  and  battery  of  the  wife 
of  the  plaintiff  by  defendant's  wife. 

The  defendants  answered  by  a  general  denial,  and  without 
withdrawing  the  answer,  demurred  to  the  complaint  for  the 
union  of  several  causes  of  action  improperly.  The  plaintiff 
objected  to  this  mode  of  proceeding,  but  the  court  below  over- 
ruled the  objection.  The  plaintiff  then  offered  to  amend  the 
complaint  by  striking  out  so  much  of  it  as  related  to  damages 
for  injury  to  the  person  of  plaintiff's  wife,  but  the  court  re- 
fused to  permit  the  amendment,  and  gave  judgment  for  the 
defendants  on  the  demurrer. 

The  defendant  cannot  answer  and  demur  to  the  same  matter 
of  a  pleading,  nor  to  the  whole  pleading,  (Slocum  v.  Wheeler, 
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4  How.  Pr.  It.,  3Y3;  Spellman  v.  Welder,  5  Ib.,  5  ;  Munn  v.  Bar- 
num,  1  Abbott,  281),  but  if  an  answer  and  demurrer  are  put 
in,  the  practice  is  to  move  that  the  party  elect  which  shall  be 
retained.  Neither  can  be  treated  as  a  nullity.  (Cases  su/pra.)  In 
this  case  no  motion  was  made  that  plaintiffs  elect,  but  the 
party  did  in  fact  elect  to  have  the  demurrer  determined,  and 
judgment  was  rendered  upon  it  in  his  favor,  as  stated  above. 
The  practice  of  receiving  answer  and  demurrer  to  the  same 
matter  should  not  be  encouraged,  and  the  rule  requiring  an 
election  should  be  enforced  in  justice's  courts  in  all  cases, 
whether  on  motion  of  the  plaintiff  or  of  the  justice,  before  a 
trial  occurs. 

The  demurrer  was  well  interposed.  The  justice  had  no  ju- 
risdiction of  the  assault  and  battery,  or  of  the  abuse  of  the 
plaintiff's  wife  by  calling  her  ill  and  vile  names,  (Code,  §  54). 
But  the  judgment  upon  the  demurrer  was  wrong. 

When  a  demurrer  is  interposed  in  a  justice's  court,  "  if  the 
court  deem  the  objection  well  founded,  it  shall  order  the  plead- 
ing to  be  amended,  and'  if  the  party  refuse  to  amend,  the 
defective  pleading  shall  be  disregarded."  (Code,  §  64.)  But  the 
court  has  no  power  to  pronounce  judgment  at  once  without  di- 
recting the  amendment  as  required  by  the  section  just  referred 
to ;  which  applies  to  the  district  courts  of  this  city.  (Code,  §  68). 
And  for  this  reason  the  judgment  must  be  reversed. 

The  offer  of  the  plaintiff  to  amend,  was  not  broad  enough  to 
remove  the  objection  to  the  pleading.  If  the  allegations  rela- 
ting to  the  assault  and  battery,  slander,  abuse  and  maltreatment 
had  been  stricken  out  of  the  complaint,  it  would  have  present- 
ed enough  to  give  the  court  jurisdiction,  although  it  would 
have  presented  at  the  same  time  the  melancholy  relic  of  a 
complaint  so  defectively  drawn  as  to  require  severe  mutila- 
tion. 

Judgment  reversed. 
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New  York  Common  Pleas  ;  General  Term,  April,  1856. 
EXAMINATION  OF  PARTIES. — COUNTER-CLAIM. 

The  defendant  was  examined  by  the  plaintiff  on  the  trial ;  after  which,  being  exam- 
ined upon  his  own  behalf,  he  testified  to  a  counter-claim  that  existed  previous  to 
the  indebtedness  upon  which  the  action  was  brought. — held,  that  the  plaintiff 
was  properly  admitted  to  testify  as  to  this  new  matter. 

Under  a  general  objection  to  the  competency  of  a  witness,  objections  to  the  compe- 
tency of  individual  answers  given  by  him,  cannot  be  raised. 

Appeal  from  a  judgment. 

INGKAHAM,  F.  J. — The  defendant  was  examined  by  the 
plaintiff  on  the  trial,  and  proved  the  execution  by  him  of  the 
lease  of  the  premises  for  the  rent  of  which  the  action  was 
brought ;  and  was  then  examined  on  his  own  behalf,  and  pro- 
ved a  counter-claim  that  existed  previous  to  giving  the  lease, 
for  rent  of  part  of  the  premises  which  the  plaintiff  occupied 
under  the  defendant.  He  also  proved  that  the  plaintiff  agreed 
to  deduct  from  the  last  quarter's  rent,  on  the  new  lease,  the 
amount  so  due  from  him  previously.  The  plaintiff  then  offered 
himself  as  a  witness,  in  reference  to  the  new  matter  testified 
to  by  the  defendant,  and  was  received  as  a  witness,  the  defend- 
ant objecting  thereto,  upon  the  ground  "  that  he  had  testified 
to  no  new  matter  except  what  went  to  discharge  his  liability, 
as  established  by  his  direct  examination." 

Such  an  objection,  if  sustained,  would  permit  any  defend- 
ant, after  being  examined  as  to  the  matters  for  which  the 
action  is  brought,  to  prove  on  his  own  behalf  a  counter-claim, 
because  it  would  go  to  discharge  his  liability  ;  and  having  so 
proved  a  counter-claim,  if  the  same  was  more  than  sufficient 
to  discharge  the  liabilty,  it  would  entitle  him  to  a  judgment  for 
the  balance,  without  allowing  the  plaintiff  to  be  heard  in 
answer  thereto.  So  far  as  the  plaintiff  offered  himself  as  a 
witness  in  reference  to  the  counter-claim  proved  by  the  defend- 
ant, I  have  no  doubt  that  he  was  properly  admitted.  That 
point  was  examined  by  the  general  term  of  this  court  in  Har- 


NEW-YORK.  103 


Hardy  a.  Seelye. 


pell  v.  Irwin,  (1  Abbotts'  Pr.  R.,  144),  and  this  court  held  that 
where  the  defendant  proved  a  counter-claim,  as  set  up  in  his 
answer,  to  discharge  a  debt  which  he  by  his  evidence  had 
charged  himself  with,  the  plaintiff  had  a  right  to  testify  as  to 
such  counter-claim. 

If  in  this  case  the  defendant  had  merely  stated  the  agree- 
ment between  himself  and  the  plaintiff  to  apply  previous 
indebtedness  to  the  satisfaction  of  the  claim  for  which  the 
action  is  brought,  there  might  be  some  reason  for  the  ground 
assumed  on  the  part  of  the  plaintiff. 

In  such  a  case  he  would  have  been  required  to  establish  the 
counter-claim  by  other  evidence.  But  when  the  defendant 
was  examined,  for  the  purpose  of  proving  the  origin  of  the 
previous  indebtedness,  he  then  opened  the  door  for  the  plain- 
tiff's examination  on  the  same  subject. 

It  may  be  that  some  of  the  answers  given  by  the  plaintiff 
should  have  been  excluded,  if  the  objection  had  been  made  to 
them  at  the  time,  but  as  the  objection  was  general  to  the 
whole  examination,  it  cannot  now  be  taken  to  any  particular 
answer. 

Upon  the  merits  we  cannot  interfere.  The  evidence  would 
have  sustained  the  finding  for  either  party,  and  when  this  is 
the  case,  we  do  not  interfere  with  the  judgment. 

The  judgment  should  be  affirmed. 


HARDY  a.  SEELYE. 

New  York  Common  Pleas  /  General  Term,  April,  1856. 
JUSTICE'S  COURT. — JUDGMENT. — ERROR  IN  AMOUNT. 

Even  where  a  justice  renders  judgment  to  a  wrong  amount,  through  inadvertence, 
the  Common  Pleas  have  not  power  to  correct  the  error  ;  they  can  only  reverse  the 
judgment. 

Appeal  from  a  justice's  judgment. 

BRADY,  J. — The  justice  announced,  on  the  conclusion  of  the 
trial  before  him,  judgment  for  the  plaintiff  for  the  sum  of  $36, 
the  parties  being  present;  but  he  inadvertently  entered  judg- 
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ment  on  the  process  for  $13  90.  The  defendant  was  no- 
tified of  this  error,  and  to  attend  before  the  justice,  to 
have  it  corrected.  He  did  attend,  but  refused  to  consent  to 
the  alteration,  and  the  justice  declined  to  make  it,  upon  the 
ground  that  he  had  no  authority  to  do  it. 

We  have  held  that  we  have  no  power  to  give  the  judgment 
the  justice  should  have  rendered.  We  can  only  reverse  the 
judgment,  and  allow  a  new  action  to  be  brought. 

Judgment  reversed. 


BLUM  a.  HIGGINS. 

New  York  Common  Pleas  ;  General  Term,  May,  1856. 
NEW  TRIAL. — EXCESSIVE  DAMAGES. — PERSONAL  TORT. 

It  is  well  settled,  that  even  in  case  of  an  action  for  a  merely  personal  tort,  the 
court  has  power  to  set  aside  the  verdict,  on  the  ground  of  excessive  damages. 

But  in  such  action  the  court  will  only  interfere  when  it  appears,  from  a  comparison 
of  the  damages  awarded  by  the  jury  with  the  facts  proved  before  them,  that  they 
acted  from  undue  motives,  or  under  some  gross  error. 

Appeal  from  an  order  of  the  special  term  denying  a  motion 
for  a  new  trial. 

BRADY,  J. — This  action  was  brought  to  recover  damages  for 
assaults  and  batteries  committed  by  the  defendant,  who  was 
the  master  of  the  steamship  Hermann,  on  board  of  that  vessel, 
and  for  an  alleged  imprisonment  of  the  plaintiff,  by  tying  him 
to  the  rigging  and  keeping  him  there  for  a  long  time.  The 
damages  claimed  in  the  complaint  were  $10,000.  It  was  tried 
on  January  22,  1856,  before  Judge  Daly  and  a  jury,  and  a 
verdict  of  $500  rendered  against  the  defendant.  A  motion 
was  made  at  special  term,  Judge  Daly  presiding,  for  a  new 
trial,  on  the  ground  that  the  damages  were  excessive.  Tho 
motion  was  denied,  and  from  the  order  made  thereon  the  de- 
fendant appeals.  No  exception  was  interposed  to  the  charge 
of  the  judge  on  the  trial,  and  no  question  seems  to  have  been 
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presented  upon  the  liability  of  the  defendant  to  respond  in 
some  amount  for  his  ill-treatment  of  the  plaintiff. 

It  was  at  one  time  doubted  (Sayres1  Law  of  Damages,  210, 
238),  whether  in  cases  of  mere  personal  tort  the  court  had  the 
power  to  interfere  on  the  ground  of  excessive  damages,  but 
the  practice  has  long  been  settled  in  England,  that  a  new  trial 
may  be  had  for  such  a  reason  where,  when  the  facts  established 
before  the  jury  are  compared  with  the  amount  of  their  verdict, 
it  appears  that  they  acted  under  undue  motives  or  some  gross 
error  or  misunderstanding.  (Chambers  v.  Caulfield,  6  East., 
244 ;  4  Burr,  1971 ;  Cowp.,  230).  And  in  this  State  it  is  well 
settled,  by  a  series  of  cases,  that  a  new  trial  may  be  granted, 
where  the  damages  are  so  excessive  "  as  necessarily  to  evince 
intemperance,  passion,  partiality  or  corruption,  on  the  part  of 
the  jury."  (Sargent  v.  Dernston,  5  Cow.,  105  ;  Tillotson  v.  Cheet- 
ham,  2  Johns.  R.,  63  ;  Coleman  v.  Southwick,  9  Johns..  45 ; 
Root  v.  King,  7  Cow.,  613  ;  Cole  v.  Perry,  8  Cow.,  214;  Doug- 
lass v.  Tousey,  2  Wend.,  352  ;  Ryckman  v.  Perkins,  Ib.,  470. 
See  also  a  host  of  American  cases  on  this  subject,  in  this  and 
other  States  of  the  Union,  which  will  be  found  collected  in  1 
Graham  <&  Waterman  on  New  Trials,  409  to  441  passim.} 

Chief  Justice  Kent,  in  Tillotson  v.  Cheethara,  supra,  which 
was  an  action  of  slander,  says,  "  we  have  no  standard  by  which 
we  can  measure  the  excess.  It  is  a  matter  resting  in  the 
sound  discretion  of  a  jury  ;"  and  again,  "  a  case  must  be  very 
gross  and  the  recovery  enormous,  to  justify  our  interposition  on 
a  mere  question  of  damages  in  an  action  of  slander."  Apply- 
ing the  rule  to  this  case,  it  is  clear  that  a  new  trial  cannot  be 
granted.  The  testimony  was  contradictory  upon  the  character 
and  extent  of  the  injuries  inflicted  upon  the  plaintiff,  and  upon 
the  manner  and  violence  of  the  treatment  complained  of.  It 
was  peculiarly  within  the  province  of  the  jury,  and  there  is 
nothing  in  the  case  which  would  justify  the  impression  that 
the  jury  acted  from  undue  motives.  The  remarks  of  Judge 
Ingraham,  in  the  case  of  Scherpf  a.  Szadeczky,  (1  Abbotts'*  P. ./?., 
375,)  on  the  subject  of  excessive  damages,  are  applicable  here. 
"  The  cause  of  action  is  one  in  which  it  is  difficult  to  fix  any 
limit  to  the  amount;  one  which  is  peculiarly  within  the  pro- 
vince of  the  jury,  and  the  mere  amount  of  the  damages,  with- 
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out  some  other  fact  to  establish  it,  would  not  justify  us  in  say- 
ing that  the  jury  were  actuated  by  improper  motives  in  set- 
tling it." 

The  order  appealed  from  must  be  affirmed,  with  ten  dollars 
costs. 


McCULLUM  a.  McCLARE. 

New  York  Common  Pleas ;  General  Term,  May,  1856. 
PRACTICE  IN  MARINE  COURT. — INQUEST. — JUDGMENT. 

An  inquest  taken  in  the  Marine  Court  having  been  set  aside  and  the  cause  placed 
on  the  calendar,  the  defendant  failed  to  appear  on  the  trial  ;  whereupon  the  jus- 
tice, by  order,  without  proof,  directed  that  the  former  judgment  should  stand. 
Hdd,  error.  The  justice  should  have  taken  the  plaintiff" s  proofs,  and  rendered  a 
fresh  judgment. 

Appeal  from  a  judgment  of  the  Marine  Court. 

BRADY,  .1. — An  inquest  having  been  taken  in  this  action  in 
the  Marine  Court,  whether  properly  or  not,  it  was,  on  the 
defendant's  application,  set  aside,  and  the  cause  ordered  to  be 
placed  on  the  calendar  for  February  20,  1856.  It  was  not 
placed  on  the  calendar  on  that  day  ;  and  on  February  23, 1856, 
from  assurances  of  the  plaintiff's  counsel,  that  the  cause  then 
on  the  calendar  was  properly  there,  and  the  defendant  not 
appearing,  the  justice,  by  order,  without  proof,  directed  that 
the  judgment  before  taken,  and  which  was  set  aside,  should 
stand,  with  twelve  dollars  costs. 

The  judgment  must  be  reversed,  for  two  reasons,  one  of 
which  is  that  there  was  no  adjournment  from  the  twentieth  to 
the  twenty-third  of  February,  and  the  justice  lost  jurisdiction. 
The  other  is,  that  if  the  adjournment  had  been  regular,  the  jus- 
tice had  no  power  to  render  judgment  in  the  manner  adopted. 
lie  should  have  heard  the  proofs  and  allegations  of  the  plain- 
tiff. When  a  judgment  is  set  aside  absolutely  in  any  court, 
whether  of  record  or  limited  jurisdiction,  and  the  cause  is 
thereafter  continued,  the  plaintiff  n^ust  prove  his  case  in  tho 
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usual  way.     A  judgment  once  vacated  is  always  vacated,  and 
the  defendant  stands,  in  reference  thereto,  as  if  no  action  has 
been  prosecuted  against  him. 
Judgment  reversed. 


NORRIS  a.  BLEAKLEY. 

New  York  Common  Pleas ;  General  Term,  May,  1856. 
JUSTICE'S  COURT. — ADJOURNMENT. — NONSUIT. 

In  an  action  in  a  justice's  court,  after  the  defendant  had  commenced  his  proofs,  the 
cause  was  adjourned  by  consent.  On  the  adjourned  day  the  plaintiff  failed  to 
appear  ;  the  justice  however  proceeded  with  the  cause,  and  rendered  judgment 
in  favor  of  defendant  upon  his  counter-claim.  Held,  that  the  justice  erred  in  pro- 
ceeding with  the  action. 

The  only  judgment  proper  in  such  case,  is  judgment  of  nonsuit  or  dismissal. 

On  appeal  from  a  justice's  judgment,  the  Common  Pleas  have  no  power  to  preserve 
the  testimony  of  a  witness  taken  on  the  trial,  although  such  witness  has  left  the 
State  and  his  testimony  cannot  be  procured  upon  a  new  trial. 

Appeal  from  a  justice's  judgment. 

BRADY,  J. — The  plaintiff  having  rested  his  case  in  the  court 
below,  the  defendant  commenced  his  defence,  and  before  his 
proofs  were  completed  the  cause  was  adjourned  by  consent 
until  March  6,  1855.  The  defendant  had  pleaded  payment 
and  a  counter-claim  among  his  defences,  and  on  March  6,  to 
which  the  cause  had  been  adjourned,  the  plaintiff  did  not  ap- 
pear. The  defendant,  nevertheless,  proceeded  with  his  proofs, 
and  the  justice  rendered  judgment  in  his  favor  for  $25. 

Prior  to  the  Code  of  Procedure,  and  down  to  the  adoption 
of  Rule  47  of  the  late  Supreme  Court  in  1845,  if,  the  jury 
having  retired  to  consider  upon  their  verdict,  the  plaintiff  did 
not  answer  when  they  returned  to  the  bar  to  render  it,  the 
judgment  of  the  court  was  that  of  nonsuit.  (1  BurriWs 
S.  C.  Pr.  and  cases  cited.  Gale  v.  Hoystadt,  7  Hill,  179). 
But  the  result  of  the  plaintiff's  not  appearing  on  the  day  to 
which  the  cause  was  adjourned  was  the  same,  notwithstanding 
Rule  47  of  the  Supreme  Court  above'  referred  to,  which  did 
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away  with  the  practice  of  calling  the  plaintiff  only  after  the 
jury  had  retired.  In  justices'  courts  the  failure  of  the  plain- 
tiff to  appear  was  a  discontinuance  of  the  action  in  effect, 
(Sprague  v.  Sheel,  9  Johns.,  140 ;  Green  v.  Angel,  13  lb.,  469), 
and  whatever  changes  the  Code  may  have  created  in  the  prac- 
tice in  courts  of  record  by  the  provisions  for  affirmative  relief 
to  the  defendant,  this,  as  we  shall  see  presently,  is  still  the 
rule  as  to  justice's  courts. 

Section  8  of  the  Code  of  Procedure  declares  the  act  by 
which  it  is  created  to  be  divided  into  two  parts,  the  first  rela- 
ting to  courts  of  justice  and  their  jurisdiction,  and  the  first 
four  titles  of  the  second  part  relating  to  actions  in  all  the 
courts  of  the  State,  and  the  other  titles  to  mayors'  courts  of 
cities,  to  recorders'  courts  of  cities,  and  to  courts  of  record 
specifically  named.  Subdivision  15  of  section  64  declares 
that  the  provisions  of  the  act  respecting  forms  of  action — par- 
ties to  actions — the  rules  of  evidence — the  times  of  commen- 
cing actions, — and  the  service  of  process  on  corporations, — shall 
apply  to  these  courts.  Neither  of  the  sections  263  and  264, 
which  provide  for  affirmative  relief  to  the  defendant,  are  em- 
braced within  the  first  four  titles  of  the  second  part  of  the 
Code,  and  there  is  no  section  by  which  they  are  made  appli- 
cable to  justices'  courts.  The  power  given  by  the  sections  just 
mentioned  was  doubtless  designed  to  enable  the  courts  of 
record  to  enforce  the  equity  jurisdiction  which  was  acquired 
by  the  changes  in  the  judicial  system  in  addition  to  the  au- 
thority they  possessed  in  actions  of  a  purely  common  law  cha- 
racter. Whether  this  be  so  or  not,  the  justices'  courts  being 
creatures  of  the  statute,  have  no  power  save  that  which  is 
expressly  given  by  the  legislature,  and  no  such  power  as  that 
exercised  in  this  case  having  been  delegated,  the  justice  was 
wrong  in  proceeding  with  the  action  in  the  absence  of  the 
plaintiff,  and  the  judgment  pronounced  by  him  must  be  re- 
versed. 

This  conclusion  renders  it  unnecessary  to  consider  the  other 
questions  presented  by  the  appeal. 

The  respondent  asks  us  to  preserve  the  testimony  of  P.  Gra- 
dy,  a  witness  who  has  left  the  State,  and  whose  evidence  can- 
not be  procured  again,  provided  the  judgment  be  reversed. 
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This  we  cannot  do.  It  is  the  duty  of  this  court  to  reverse  the 
judgment,  and  that  done,  the  power  of  the  court  is  exhausted 
except  in  cases  where  the  judgment  is  entered  bj  default,  in 
which  case  only,  a  new  trial  may  be  ordered.  The  proceed- 
ings in  any  further  action  between  the  parties  cannot  be  inter- 
fered with  by  this  court. 

The  defendant  was  entitled  to  judgment  of  dismissal,  and 
as  the  justice  has  rendered  a  judgment  in  favor  of  the  defend- 
ant, and  has  also  awarded  to  him  damages,  and  as  we  are  author- 
ized to  affirm  or  reverse  the  judgment,  in  whole  or  in  part,  we 
reverse  so  much  of  the  judgment  as  allows  the  defendant 
damages,  and  affirm  the  judgment  in  defendant's  favor  as  a 
mere  judgment  of  dismissal,  without  costs  to  either  party. 


HURLING  a.  GROTE. 

New  York  Common  Pleas  ;    General  Term,  May,  1856. 
JUSTICE'S  COURT. — ABSENCE  OF  DEFENDANT. 

Where  in  a  justice's  court,  after  the  justice  had  called  his  cases,  a  defendant  who 
was  in  waiting  asked  his  cause  to  be  called,  and  was  informed  that  there  was  no 
such  cause,  whereupon  he  left  the  court. — Held,  that  the  justice  could  not  after- 
wards proceed  with  the  cause,  in  defendant's  absence. 

Appeal  from  the  judgment  of  the  justice  of  a  district  court. 

INGRAHAM,  F.  J. — In  this  case,  on  the  return  of  the  sum- 
mons, the  parties  appeared,  and  after  the  justice  had  called  his 
cases,  the  defendant's  counsel  applied  for  this  case,  and  was 
informed  by  the  justice  that  he  had  no  such  case,  as  all  the 
cases  had  been  called  and  disposed  of,  and  thereupon  the  coun- 
sel left  the  court  with  his  witnesses.  Afterwards,  the  papers 
were  found,  and  the  case  was  adjourned  to  another  day.  The 
plaintiff's  attorney  made  oath  that  he  had  served  on  the  de- 
fendant's attorney  a  notice  of  the  adjournment.  This  is  denied 
by  the  defendant's  attorney,  who  states  he  had  no  notice  of 
any  adjournment.  On  the  adjourned  day,  the  plaintiff  took  a 
judgment  by  default. 
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I  am  not  satisfied  that  the  justice  had  any  authority  to  pro- 
ceed in  the  case  after  dismissing  the  defendant.  On  the  con- 
trary, after  the  defendant  has  appeared  and  been  dismissed  by 
the  court,  the  safer  course  is  to  issue  a  new  summons.  If  the 
course  is  sanctioned  which  was  adopted  in  this  case,  it  will 
open  a  door  to  great  frauds  in  the  service  of  notices,  from 
which  no  relief  can  afterwards  be  obtained,  for  want  of  power 
in  the  court  below  to  open  a  judgment  obtained  by  improper 
measures. 

The  judgment  should  be  reversed. 


MUBER  a.  HELD. 

New  York  Common  Pleas  ;  General  Term,  May,  1856. 
JUSTICE'S  COURT. — SECURITY. — ADJOURNMENT. 

Where  a  justice  adjourned  a  cause  with  provision  that  if  defendant  filed  security 
meantime  he  should  then  have  a  further  adjournment,  and  defendant  filed  the 
security  but  failed  to  appear  on  the  adjourned  day, — Held,  that  the  justice  was 
right  in  proceeding  to  judgment 

Appeal  from  the  judgment  of  the  justice  of  a  district  court. 

INGRAHAM,  F.  J. — The  defendant  appeared  in  the  cause  and 
answered.  He  cannot  therefore  submit  affidavits  to  excuse 
his  subsequent  default.  We  have  held  that  statute  only  to 
apply  to  cases  where  the  defendant  never  appears  in  the  cause. 

By  the  return,  it  appears  that  the  case  was  adjourned  to 
February  16,  and  if  the  defendant  tiled  a  security  as  provided 
by  statute,  he  should  then  have  a  further  adjournment.  He 
did  file  a  security  for  his  appearance  on  February  21,  but 
neglected  to  appear  on  February  16,  at  the  adjourned  time, 
and  judgment  was  rendered  against  him. 

Clearly,  if  the  defendant  wanted  a  further  adjournment,  it 
was  his  duty  to  have  appeared  on  the  day  and  asked  for  it.  It 
was  not  the  duty  of  the  justice  or  the  plaintiff  to  search  the 
files  of  the  clerk's  office  to  see  if  the  defendant  had  done 
what  was  necessary  to  procure  an  adjournment.  It  was  the 
defendant's  duty  to  appear  and  satisfy  the  court  that  he  had 
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done  what  the  law  required  of  him,  and  his  neglect  to  do  so 
deprived  him  of  any  right  he  might  otherwise  have  had  to  an 
adjournment. 

I  do  not  express  any  opinion  upon  the  right  to  require  secu- 
rity, or  the  validity  of  the  paper  filed  for  such  purpose  ;  but 
rest  the  decision  entirely  on  the  defendant's  negligence  in  not 
attending  the  court  on  the  adjourned  day. 

Judgment  affirmed. 


ACKERMAN  a.  RUNYON. 

New  York  Common  Pleas ;  General  Term  ;  May,  1856. 
INFANCY. — ADMISSIONS. — PROMISE. 

In  an  action  brought  to  recover  upon  transactions  had  with  the  defendant  during 
his  infancy,  the  admissions  of  defendant  are  admissible  to  show  the  transactions 
relied  upon,  notwithstanding  those  admissions  were  made  before  he  attained  his 
majority. 

What  promise  after  majority  to  pay  a  debt  contracted  before  it,  will  suffice  to  charge 
the  defendant. 

Appeal  from  a  judgment  upon  the  report  of  a  referee. 

BRADY,  J. — The  referee  found  that  the  sum  of  $122  was 
lent  to  the  defendant  between  January,  1851,  and  April  2, 
1852.  That  during  that  period  the  defendant  was  an  infant, 
and  that  after  his  arrival  at  the  age  of  twenty-one  years,  he 
promised  to  pay  the  sum  so  found  to  be  due. 

The  defendant  insists  that  the  finding  by  the  referee  of  the 
amount  due  is  not  sustained  by  the  testimony.  That  the  ofcly 
testimony  on  that  subject  is  an  admission  made  by  the  defend- 
ant while  an  infant  that  the  account  of  the  plaintiff  which  he 
examined  was  correct.  And  that  such  an  account  stated  is  not 
evidence  against  him  after  his  maturity,  even  to  show  that  he 
was  supplied  with  necessaries.  The  case  of  Ingledew  v.  Dou- 
glass (2  Starkie's  7?.,  33)  sustains  this  view.  Lord  Ellenbor- 
ough  at  first  doubted  whether  the  statement  was  not  evidence 
to  show  that  necessaries  had  been  supplied,  but  after  consider- 
ation, was  of  the  opinion  that  the  statement  of  the  account 
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by  the  infant  could  not  be  used  against  him.  No  reasons  are 
assigned  in  the  report,  and  what  influenced  the  change  in  Lord 
Ellenborough's  opinion  does  not  appear.  The  question  has 
not  been  expressly  adjudicated  in  this  State,  but  I  think  may 
be  considered  settled  on  principle  and  by  analogy. 

In  the  case  of  Gray  v.  Ballou,  (4  Wend.,  403),  the  plaintiff 
proved  the  value  of  the  board  charged  against  the  defendant 
during  infancy,  and  examined  several  witnesses  as  to  items  in 
the  bill  of  particulars.  It  was  also  proved  that  prior  to  the 
defendant's  majority,  he  was  furnished  with  a  bill  of  the 
charges  of  the  plaintiff;  that  he  examined  it,  said  he  did  not 
know  but  it  was  right,  but  he  should  like  to  have  advice  and 
consider  it.  lie  made  no  objections  to  pay  any  item  in  it 
The  bill  so  furnished  corresponded  with  the  bill  of  particulars. 
The  proof  as  to  promise  was,  that  the  defendant  had  declared 
that  he  was  willing  to  settle  with  the  plaintiff  and  pay  him 
what  he  owed  him,  if  anything.  The  court  held  that  the  ad- 
missions of  the  defendant  afforded  sufficient  evidence  that  the 
items  of  the  plaintiff's  account  were  paid  or  furnished  at  his 
request.  It  is  true  that  the  court  held  that  an  express  promise 
need  not  be  proved  in  order  to  render  an  infant  liable  for 
necessaries,  and  that  if  the  demand  is  not  for  necessaries,  and 
the  issue  made  upon  a  new  promise  after  maturity,  an  express 
promise  must  be  proved,  but  that  does  not  affect  the  imme- 
diate question  under  consideration.  The  only  admissions  rela- 
ting to  the  items  of  the  plaintiff's  account  were  made  prior  to 
full  age,  and  they,  united  with  the  promise  to  pay  if  he  owed 
anything,  were  considered  sufficient  to  charge  him. 

This  case,  in  that  respect,  is  stronger  than  the  one  referred 
to$  The  account  was  admitted  by  the  defendant  during  mi- 
nority to  be  correct,  without  qualification,  and  the  subsequent 
promise  after  he  became  of  age,  to  pay  what  he  owed,  is  free 
from  any  hypothesis. 

Again,  in  the  case  of  Ilaile  v.  Leillie,  (3  /////,  149),  Leillie, 
an  infant,  sued  Ilaile  for  work,  «fcc.  On  the  trial  evidence  was 
given  tending  to  show  that  a  settlement  had  taken  place  be- 
tween the  parties,  but  the  defendant  insisted  that  no  such  set- 
tlement hud  taken  place,  and  offered  to  prove  the  fact  by  tho 
admission  of  the  plaintiff .  The  testimony  was  rejected,  but 
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the  judgment  was  reversed ;  Chief  Justice  Nelson  declaring 
"  that  the  admissions  of  the  plaintiff  were  evidence  against 
him,  though  the  admissions  of  an  infant  may  frequently  be 
controlled  by  the  infant's  incompetency  to  bind  himself  by 
contract ;" — and  again,  that  "  the  only  privilege  of  an  infant 
who  has  arrived  at  years  of  discretion,  even  in  civil  cases,  is 
an  exemption  at  common  l&wfrom  liability  upon  most  of  his 
contracts.  Independently  of  this  privilege,  he  stands  in  court 
upon  the  footing  of  an  adult."  This  is  undoubtedly  the  cor- 
rect doctrine.  The  admissions  of  an  infant  are  evidence  against 
him  for  certain  purposes,  although  such  admissions  do  not  cre- 
ate any  liability.  The  mere  admission  of  the  correctness  of 
the  account  would  establish  only  that  the  plaintiff  and  defend- 
ant had  transactions  together,  and  that  the  result  of  such 
transactions  left  a  balance  due  to  the  plaintiff  without  increas- 
ing the  defendant's  liability  to  pay  it.  Without  a  promise  to 
pay  after  maturity  the  admission  would  be  wholly  immaterial 
for  any  purpose.  There  is  no  difference  in  principle  between 
an  admission  of  the  correctness  of  an  account  and  any  admis- 
sion affecting  a  material  fact,  such  as  the  denial  of  a  settlement 
by  the  infant  between  him  and  his  employer,  the  only  object 
of  which  would  be  to  show  that  the  balance  struck  was  not 
agreed  upon.  I  can  discover  no  reason  why  an  admission  by 
an  infant  of  discreet  years  of  the  correctness  of  an  account 
should  not  be  admitted,  to  show  the  inchoate  debt  which  be- 
came absolute  by  promise  after  maturity.  The  referee's  find- 
ing, therefore,  on  that  question,  must  not  be  disturbed. 

The  defendant  also  excepts  to  the  finding  of  the  referee 
that  the  defendant  promised,  after  his  maturity,  to  pay  the  ac- 
count, which  he  admitted  to  be  correct ;  but  the  conclusion  of 
the  referee  on  that  subject  must  be  upheld.  The  promise  to 
pay  was  made  in  July  or  August,  1852.  The  promise  was  an 
express  one,  more  express  indeed  than  the  promise  proved  in 
Gay  v.  Ballon  supra,  and  yet  that  was  held  sufficient.  In 
Bigelow  v.  Gramius,  (2  Hill,  120),  the  promise  was  made  to  a 
stranger,  and  the  court  held  that  it  must  be  made  to  the  plain- 
tiff or  his  agent.  The  same  doctrine  was  declared  in  Goodsell 
v.  Myers,  (3  Wend.,  481),  but  of  the  sufficiency  of  the  prom- 
ise no  doubt  was  expressed.  In  neither  of  these  cases  was 
VOL.  III.— 8 
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the  promise  express,  though  given  to  a  stranger,  and  was  not 
therefore  so  legally  formidable  as  the  promise  proved  herein. 
There  is  no  reason  for  interfering  with  the  report  of  the 
referee. 

I  considered,  during  the  argument  of  this  appeal,  and  have 
not  changed  my  opinion  since,  that  the  only  question  of  any 
importance  was  whether  the  debt  was  sufficiently  proved.  I 
am  satisfied  that  it  was,  for  the  reasons  stated,  and  think  the 
judgment  is  right  and  should  be  affirmed. 

Judgment  affirmed. 


CROLIUS  a.  ROQUALINA. 

New  York  Common  Pleas ;  General  Term,  May,  1856. 
MARRIED  WOMEN. — RECOVERY  BY  HUSBAND. 

The  husband  has  a  right  to  maintain  an  action  for  moneys  due  to  the  wife,  unless 
it  appears  affirmatively,  not  merely  that  the  moneys  were  those  of  the  wife,  but 
that  they  were  held  by  her  in  the  modes  prescribed  in  the  statutes  of  1848 
and  1849. 

Appeal  from  a  judgment  of  the  Marine  Court 

INOKAHAM,  F.  J. — The  evidence  on  the  part  of  the  plaintiff 
was  an  admission  by  the  defendant  that  he  held  between  three 
and  four  hundred  dollars  of  the  money  of  Mina  Sohn,  and 
that  she  was  the  plaintifTs  wife.  On  this  evidence  the  justice 
dismissed  the  complaint,  upon  the  ground  that  the  action 
should  have  been  in  the  name  of  the  wife. 

I  am  at  a  loss  to  see  how  the  wife,  if  she  had  brought  the 
action,  could  have  recovered  on  such  evidence. 

A  married  woman  can  only  hold,  independent  of  her  hus- 
band, under  the  statutes  of  1848  and  1849,  property  devised  or 
given  to  her  or  owned  by  her  before  her  marriage.  To  enable 
her  to  recover  such  property,  in  addition  to  proof  that  it  was 
hers,  she  would  be  required  to  show  that  it  came  within  the 
provisions  of  the  statute.  It  may  be  that  the  money  in  this 
case  was  the  earnings  of  the  wife  during  coverture,  or  was  ob- 
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tained  by  her  in  some  other  way  than  is  stated  in  the  statute. 
Until  it  appears  to  have  been  part  of  her  separate  estate,  the 
husband's  claim  to  it  is  valid,  and  he  has  a  right  at  any  time 
to  reduce  it  to  possession. 

Upon  the  evidence,  the  plaintiff  was  entitled  to  judgment. 

Judgment  reversed. 


ROBINSON  a.  THE   HUDSON  EIVER   RAILROAD 
COMPANY. 

New  York  Common  Pleas;  General  Term,  May,  1856. 
APPEAL. — SETTLEMENT  OF  'CASE. — FILING. 

The  neglect  of  an  appellant  who  has  regularly  served  notice  of  appeal,  to  procure 
his  case  to  be  filed  within  ten  days  after  it  has  been  settled,  confers  no  right 
upon  the  respondent  to  have  the  appeal  dismissed,  but  it  finally  disposes  of  the 
case  or  exceptions,  and  leaves  the  party  to  argue  his  appeal  on  the  judgment 
record  alone. 

Of  the  effect  of  laches  in  making  application  for  leave  to  settle  a  case  after  the  expi- 
ration of  the  time  allowed  for  so  doing. 

Appeal  from  an  order  denying  a  motion  of  appellant  for 
leave  to  settle  a  case. 

BRADY,  J. — The  plaintiff  had  notice  on  June  24,  1854,  that 
judgment  had  been  entered  against  him,  and  no  appeal  was 
taken  within  the  time  limited  by  statute.  The  stay  given  by 
defendant's  attorney  was  not  a  perpetual  stay,  and  expired 
when  the  case  was  finally  disposed  of.  The  amendments  were 
served  on  February  4,  1853,  and  the  notice  of  settlement  ser- 
ved on  February  11,  1853.  The  amendments,  by  Kule  16  of 
the  Supreme  Court,  were  agreed  to,  the  notice  of  settlement 
not  having  been  served  within  four  days  after  the  service  of 
amendments.  (Rule  15.)  Notice  of  settlement  was  therefore 
unnecessary,  the  case  having  been  settled  by  operation  of  the 
rule  just  referred  to.  Rule  17  requires  the  party  making  the 
case  to  procure  -the  same  to  be  filed  within  ten  days  after  it 
shall  be  settled,  and  although  where  a  party  has  regularly  ser- 
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ved  notice  of  appeal,  his  omission  to  file  a  case  or  exceptions 
confers  no  right  on  the  opposite  party  to  have  his  appeal  dis- 
missed, (Brown  v.  Ilarock,  9  How.  Pr.  R,  345),  yet  it  ope- 
rates as  a  final  disposition  of  the  case  or  bill  of  exceptions,  and 
leaves  the  party  to  argue  his  appeal  on  the  judgment  record 
alone.  The  stay  given  by  the  defendants  expired  when  the 
case  was  disposed  of,  and  as  we  have  seen,  the  case  was  dispo- 
sed of  by  force  of  Rules  16  and  17  of  the  Supreme  Court 
referred  to,  long  prior  to  the  entry  of  judgment. 

The  appellant,  in  answer  to  this,  nrges  that  the  case  and 
amendments  were,  at  the  time  designated  for  that  purpose, 
handed  to  Judge  Woodruff,  or  some  person  at  the  chambers 
of  this  court,  to  be  given  to  the  court,  and  that  after  repeated 
efforts  to  obtain  them,  application  was  made  for  leave  to  settle 
the  case  as  made  by  thp  plaintiff,  which  was  not  granted. 
From  the  order  denying  the  motion  and  that  application,  the 
appeal  is  taken. 

As  appears  already,  the  notice  of  judgment  was  given  on 
June  24,  1854,  and  the  application  for  relief  under  the  cir- 
cumstances was  not  made  until  December,  1855.  The  papers 
never  reached  Judge  Woodruff,  who  presided  at  the  trial,  and 
after  the  laches  of  the  plaintiff,  extending  over  a  period  of 
nearly  a  year  and  a  half  after  notice  of  the  judgment,  Judge 
Woodruff  properly  and  justly  refused  to  permit  a  settlement 
of  the  case.  The  delay  itself  was  a  complete  answer  to  the 
favor  asked,  without  reference  to  the  fact  that  if  the  case  were 
settled,  no  appeal  having  beeo  taken  within  the  thirty  days 
allowed  by  the  Code,  such  settlement  would  be  of  no  utility. 

The  defendant  is  not  responsible  for  the  dilemma  in  which 
the  plaintiff  is  placed,  and  is  not  by  any  rule  required  to  waive 
his  rights  finally  acquired.  For  these  reasons,  the  appeal  from 
the  order  at  special  term,  made  by  Judge  Woodruff,  must  be 
affirmed. 
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NELSON  a.  SMITH. 

New  York  Common  Pleas ;  General  Term,  May,  1856. 
ASSIGNMENT  OF  CHOSE  IN  ACTION.— COMPETENCY  OF  ASSIGNOR. 

That  the  claim  in  suit  was  assigned  to  the  plaintiff  merely  to  enable  the  assignor  to 
testify,  does  not  render  the  latter  incompetent ;  but  only  affects  his  credibility. 

Appeal  from  a  judgment. 

INGRAHAM,  F.,  J. — There  was  no  valid  objection  to  the 
assignment  of  the  claim  to  the  plaintiff.  It  was  executed  by 
the  assignor  and  delivered  to  Brown  for  the  plaintiff.  The 
fact  of  its  being  made  to  enable  the  assignor  to  testify  is  no 
objection  now,  except  to  his  credibility.  There  are  very  few 
cases  in  which  a  claim  is  assigned  where  such  is  not  the  real 
motive,  although  it  is  often  sought  to  disguise  such  motives 
under  some  other  plausible  excuse.  The  legislature  has  seen 
fit  to  sanction  such  proceedings,  and  the  courts  are  bound  to 
carry  out  their  enactments,  however  unjustly  they  may  ope- 
rate in  individual  cases. 

(We  omit  a  passage  of  the  opinion,  disposing  briefly  of 
questions  raised  upon  the  merits.) 

Judgment  affirmed. 


KILPATRICK  a.  CARR. 

New  York  Common  Pleas;  General  Term,  May,  1856. 

AFFIDAVITS  ON  APPEAL. — FALSE  RETURN. — JUBY  TRIAL. — How 

WAIVED. 

On  appeal  to  the  Common  Pleas  from  a  justice's  judgment,  affidavits  cannot  be  em- 
ployed in  addition  to  the  return. 

Where  a  party  demands  a  jury  trial  in  a  justice's  court,  and  neglects  to  appear  on 
the  adjourned  day,  the  justice  may  proceed  to  hear  the  cause  without  a  jury. 

Failure  to  pay  the  jury-fees  in  season  for  the  issuing  of  the  venire,  in  auch  caae,  is 
a  waiver  of  the  right  to  jury  trial. 
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Appeal  from  a  justice's  judgment. 

This  was  an  action  against  a  constable  for  a  false  return  of 
an  execution. 

INGRAHAM,  F.,  J. — The  affidavits  in  this  case  cannot  be 
referred  to,  in  the  decision  of  the  appeal.  We  are  bound  by 
the  return,  and  cannot  look  at  matters  not  contained  therein. 

The  defendant  demanded  a  trial  by  jury.  On  the  adjourned 
day  the  defendant  did  not  appear,  and  an  inquest  was  taken 
before  the  justice  without  a  jury.  The  defendant's  excuse  is 
contained  in  an  affidavit,  and  cannot  be  available  to  him  on 
this  appeal,  if  it  was  sufficient.  Even  if  we  could  use  such 
affidavits,  it  appears  by  them  that  he  did  not  pay  the  fees  until 
it  was  too  late  to  issue  the  venire  for  the  jury,  and  his  subse- 
quent payment  of  the  fee  to  the  clerk  did  not  entitle  him  to  an 
adjournment.  The  statute  requires  the  fee  to  be  paid  when 
the  service  was  rendered,  and  unless  such  fee  is  paid  before 
the  time  has  elapsed  within  which  the  law  requires  the  act  to 
be  done,  it  is  too  late.  (Laws  of  1849,  204,  §  11.) 

(We  omit  some  remarks  upon  a  question  arising  upon  the 
merits.) 

Judgment  affirmed. 


STEWART  a.  BOCK. 

New  York  Common  Pleas  ;  General  Term,  May,  1856. 
MAKING  COURT. — RECOUPMENT. — COUNTER-CLAIM. 

A  defendant  in  the  marine  or  in  a  justice'*  court,  has  a  right  to  recoup  damages 
upon  the  same  contract  on  which  be  ha*  been  aued,  to  as  to  reduce  the  plaintiff's 
claim  against  him. 

Whether  in  those  courts  the  defendant  can  recover  upon  a  counter-claim, —  Q*ery  » 

Appeal  from  a  judgment  of  the  Marine  Court. 

INORAHAM,  F.  J. — The  plaintiff  sued  the  defendants  to  re- 
cover for  a  balance  due  for  goods  sold.  Upon  the  trial  of  the 
cause  the  defendants  offered  to  prove  that  the  goods  sold  were 
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to  be  delivered  in  good  shipping  order,  that  they  were  not  so 
delivered,  that  they  were  of  less  value  on  account  of  such  bad 
condition,  and  that  the  defendants  did  not  discover  the  unfit 
condition  until  it  was  too  late  to  return  them. 

The  justice  rejected  the  evidence  upon  the  ground  that  it 
was  no  defence  in  an  action  for  the  price. 

It  is  too  late  now  to  deny  the  right  of  the  purchaser  of 
goods  to  recoup  damages  when  sued  for  the  price  of  the  goods, 
if  they  are  not  according  to  the  contract.  This  was  settled  so 
long  ago  as  McAllister  v.  Reab,  (4  Wend.,  483 ;  8  11.,  109  ; 
22  lb.,  155  ;  3  Hill,  111 ;  5  11.,  63).  This  was  the  law  before 
the  Code,  and  the  provisions  of  that  statute  have  extended  the 
right  of  the  defendant  by  way  of  counter-claim,  to  any  cause 
of  action  arising  out  of  the  contract  or  transaction  set  forth 
in  the  complaint  as  the  cause  of  action ;  or  connected  with  the 
subject  of  the  action  ;  as  well  as  to  any  other  causes  of  action 
arising  on  contract.  (Code,  §  150). 

It  is  not  necessary  to  decide  how  far  the  provisions  as  to  a 
counter-claim  apply  to  justice's  courts,  because  the  right  to 
recover  damages  to  the  extent  of  the  plaintiff's  claim  existed 
before  the  Code,  and  is  not  repealed,  and  although  it  may  be 
that  these  courts  have  not  the  power  to  give  the  defendant  a 
judgment  for  a  balance  on  such  claims,  still  he  may  show 
that  by  reason  of  such  damages  the  plaintiff  should  recover 
nothing  from  him. 

The  court  below  erred  in  excluding  the  evidence,  and  the 
judgment  must  be  reversed. 

Judgment  reversed. 


VIBURT  a.  FROST. 

New  York  Superior  Court ;  Special  Term,  June,  1856. 

APPOINTMENT  OF  RECEIVER. — JURISDICTION. — GROUNDS  OF 
DEMURRER. 

• 

A  judgment  debtor  who  appears  pursuant  to  an  order  for  his  examination,  and 
without  objection  submits  to  an  examination,  and  omits  to  appeal  from  a  subse- 
quent order  appointing  a  receiver,  waives  objection  to  the  jurisdiction  of  the  judge 
to  take  the  examination  and  make  the  appointment 
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In  an  action  by  the  receiver  of  a  judgment  debtor,  the  defendant  cannot,  under  a 
demurrer  on  the  ground  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  avail  himself  of  the  objection  that  the  appointment  of 
the  plaintiff  appears  by  the  complaint  to  be  invalid. 

That  objection  can  only  be  raised  upon  a  demurrer  specifying  as  its  ground,  that 
the  plaintiff  has  not  the  legal  capacity  to  sue. 

Demurrer  to  a  complaint. 

This  action  was  brought  by  Dayton  J.  Viburt,  appointed 
in  former  supplementary  proceedings  receiver  of  the  effects 
of  Henry  K.  Frost,  against  Henry  K.  Frost  himself,  and 
William  J.  Frost.  The  object  of  the  action  was  to  pro- 
cure a  certain  assignment  of  property,  made  by  Henry  to 
William,  to  be  set  aside  as  fraudulent.  The  defendants  de- 
murred to  the  complaint,  stating  as  the  only  ground  therefor, 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

DFRK,  J. — The  only  ground  of  demurrer  put  forward  by 
the  demurrer  itself,  in  this  cause,  is  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
principal  ground  upon  which  it  is  sought  upon  the  argument 
to  sustain  the  demurrer,  is  that  the  complaint  shows  upon  its 
face  that  the  judge  who  made  the  order  for  the  appointment 
of  the  plaintiff  as  receiver  had  no  jurisdiction,  inasmuch  as 
the  original  order  for  the  appearance  of  the  defendant  Henry 
K.  Frost  for  examination  as  a  judgment  debtor,  which  order 
is  set  forth  in  the  complaint,  was  made  returnable  before  "  one 
of  the  justices  of  the  court,"  and  not  before  the  judge  making 
the  appointment. 

This  ground  is  untenable,  and  the  demurrer  must  be  over- 
ruled. The  objection  to  the  jurisdiction  of  the  judge  by  whom 
the  debtor  was  examined  and  the  order  appointing  the  receiver 
was  made,  ought  to  have  been  taken  when  the  debtor  appeared 
before  him  for  examination.  It  was  an  objection  which  it  was 
competent  to  the  debtor  to  waive,  and  by  his  submitting  to 
examination  and  failing  to  appeal  from  the  order,  appointing 
the  receiver,  it  was  effectually  waived.  If  the  original  order 
for  the  debtor's  appearance  was  a  nullity  he  was  not  bound  to 
appear,  nor  was  he  bound,  when  he  appeared,  to  submit  to  an 
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examination.  His  appearance  and  submission  to  examination 
must  therefore  be  regarded,  if  the  order  for  his  appearance 
was  null,  as  voluntary  acts.  And  it  cannot  reasonably  be 
doubted  that  a  valid  order  for  the  appointment  of  a  receiver 
may  be  founded  upon  a  voluntary  appearance  and  examina- 
tion of  a  judgment  debtor.  It  is  only  when  a  judge  or  court 
has  no  jurisdiction  of  the  subject  matter  of  the  proceeding  on 
which  an  order  is  made,  or  of  the  action  in  which  a  judgment 
is  rendered,  that  the  order  or  judgment  is  wholly  void  for 
want  of  jurisdiction.  It  is  to  such  cases  only  that  the  maxim 
"  Consent  cannot  give  jurisdiction,"  applies.  In  all  other 
cases  the  objection  to  the  exercise  of  jurisdiction  may  be 
waived,  and  it  is  waived  whenever  it  is  not  urged  in  proper 
season, — that  is,  when  the  exercise  of  the  jurisdiction  is  first 
claimed.  (Carthew,  124  ;  Cro.  Mis.,  582 ;  1  Strange,  177  : 
3  Sand.  S.  C.  It.,  605).  Here  the  general  authority  of  the 
judge  to  make  the  order  appointing  a  receiver, — in  other 
words,  his  jurisdiction  over  the  subject  matter  of  the  order, — 
was  unquestionable. 

Even  if,  however,  the  objection  to  the  jurisdiction  were 
tenable,  it  could  not  be  taken  under  the  present  demurrer, 
specifying  as  its  only  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  ground 
which  ought  to  have  been  specified  to  enable  the  court  to  lis- 
ten to  the  objection  relied  upon,  is  that  the  plaintiff  has 
not  a  legal  capacity  to  sue.  (Code,  §  144,  suod.  2).  The  facts 
set  forth  in  the  complaint  are  plainly  sufficient  to  constitute 
a  cause  of  action;  for  if  they  were  true  the  assignment 
impeached  was  certainly  void;  nor  has  this  been  denied. 
The  objection  is  not  that  the  action  is  not  maintainable  at 
all,  but  that  the  plaintiff,  personally,  has  not  the  right  to 
maintain  it. 

Demurrer  overruled  with  liberty  to  defendants  to  answer 
in  twenty  days,  upon  payment  of  costs. 
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NICHOLS  a.  ROMAINE. 

New  York  Superior  Court,  General  Term,  June,  1856. 
RECORD  OF  PROBATE. — PROOFS. — ISSUES. 

Under  the  provisions  of  2  Revised  Statutes,  58,  $  15,  providing  that  the  record  of  a 
will  admitted  to  probate,  and  the  exemplification  of  the  will  by  the  Surrogate, 
shall  be  received  as  evidence,  &c.,  it  is  necessary  that  the  record  of  the  will 
should  be  accompanied  by  the  proofs  and  examinations  taken  before  the  Surrogate.1 

These  proofs  and  examinations  are  not,  however,  evidence  in  the  cause. 

Where  a  claimant  under  a  will  produces  such  will,  duly  proven,  and  presumptively 
valid,  the  adverse  party  has  no  right  to  frame  issues,  to  be  tried  by  a  jury,  for  the 
purpose  of  contesting  the  validity  of  the  will,  if  such  party  has  previously  con- 
tested the  will  unsuccessfully  before  a  jury 

Appeal  from  a  judgment  rendered  at  special  term. 

Benjamin  Romaine  died  in  1844,  leaving  a  will  with  eight 
codicils.  The  surrogate  of  New  York  admitted  the  whole  of 
these  to  probate.  An  appeal  was  taken  from  this  decision  to 
the  circuit  judge,  who  reversed  it;  whereupon  issues  were 
ordered  to  be  tried  by  a  jury,  under  the  statute.  The  jury 
found  that  the  will  and  the  first  five  of  the  eight  codicils  were 
duly  executed,  and  constituted  the  will  of  Romaine.  The  sur- 
rogate thereupon  admitted  them  to  probate,  and  issued  letters 
testamentary  to  Samuel  B.  Romaine  and  Gregory  Dillon,  the 
executors  named  in  the  will. 

By  the  provisions  of  his  will,  the  testator  devised  his  real 
estate  iu  certain  shares  to  Samuel  B.  Romaine,  also  named 
executor,  Ann  Nichols,  Hannah  Western,  Robert  J.  Dillon, 
Mary  Nesmith,  Romaine  Dillon,  Amelia  Olmsted,  Alice  Olm- 
sted,  Francis  Olmsted,  and  Benjamin  R.  Gaul,  who  were  chil- 
dren and  grandchildren  of  the  testator. 

By  one  of  the  five  codicils  finally  sustained,  the  testator 
directed — "  That  my  grandchildren,  Samuel  Nichols,  and 
Washington  Nichols,  shall  be  fully  maintained  and  classically 
educated,  and  fully  supported  out  of  my  estate,  in  a  suitable 
manner,  as  if  they  were  my  children,  until  they  obtain  their 
several  and  respective  professions.1' 
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The  testator  left  real  estate,  but  no  personal  property  of  con- 
sequence. 

The  present  action  was  commenced  in  1850,  by  "Washington 
R.  Nichols,  named  in  the  codicil,  suing  by  his  guardian,  Charles 
Nichols,  against  the  executors  of  Benjamin  Romaine.  The 
complaint  set  out  the  will  and  codicil,  and  averred  that  the 
executors  had  not  made  provision  for  the  classical  education 
of  the  plaintiff,  although  they  had  had  sufficient  assets  to  ena- 
ble them  to  do  so.  The  plaintiff  prayed  that  the  defendants 
be  constrained  to  make  provision  for  his  education,  according 
to  the  will. 

Shortly  after  the  commencement  of  the  action,  the  plaintiff 
amended  his  proceedings,  by  joining  all  the  devisees  named  in 
the  will,  as  above-mentioned,  as  defendants. 

The  remaining  facts  are  stated  in  the  opinion. 

There  was  in  1852  a  hearing  before  a  referee,  and  judgment 
upon  his  report  by  Mr.  Justice  Campbell,  which  was  after- 
wards reversed  by  the  general  term.  The  cause  then  came 
on  again  for  trial  before  Mr.  Justice  Hoffman,  at  special  term, 
who  rendered  a  judgment,  from  which  Samuel  B.  Romaine, 
Hannah  Western  and  Romaine  Dillon  appealed. 

W.  Romaine,  for  appellants  Romaine  and  Western. 
A.  JSoardman,  for  appellant  Dillon. 
W.  H.  Anthony  for  respondents. 

BY  THE  COURT,  HOFFMAN,  J. — (After  disposing  briefly  of  one 
or  two  subordinate  questions  arising  upon  the  merits.) 

The  first  material  question  is,  whether  the  will  and  codicil 
have  been  properly  proven. 

The  facts  are  these  :  The  surrogate  of  New  York  admitted 
the  will  of  the  testator,  and  all  the  codicils,  eight  in  number, 
to  probate.  An  appeal  was  taken  to  the  circuit  judge,  who 
reversed  the  decision  of  the  surrogate.  Thereupon,  issues 
were  framed  for  a  trial  by  jury,  pursuant  to  the  statute.  A 
jury  tried  such  issues  and  rendered  a  verdict,  that  the  will  and 
the  five  first  codicils  were  duly  executed,  and  constituted  the 
will  of  Benjamin  Romaine.  Thereupon  such  will  and  five 
codicils  were  admitted  to  probate  by  the  surrogate,  and  letters 
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testamentary  issued  thereon  to  Samuel  B.  Romaine  and  Gre- 
gory Dillon  on  January  26,  1849. 

A  large  mass  of  testimony  was  taken  before  the  surrogate 
and  has  been  produced  on  the  present  trial.  What  other  tes- 
timony was  taken  at  the  trial  of  the  issues  does  not  appear  — 
nor  which  of  the  witnesses  examined  before  the  surrogate 
were  examined  on  that  trial. 

All  the  parties  contesting  the  will  and  codicil  in  this  action, 
and  now  appealing,  were  contestants  before  the  surrogate,  the 
circuit  judge,  and  the  jury. 

The  record  of  the  will  with  the  proofs  was  produced  on  this 
trial,  from  the  surrogate's  office,  as  admitted  to  probate,  and 
was  allowed  to  be  read  in  evidence.  This  was  objected  to,  and 
is  one  of  the  exceptions  now  to  be  examined. 

The  statute  2  Rev.  Stats.,  58,  §§  14  and  15,  is  in  force,  and 
provides  for  the  recording  of  the  will,  proofs,  and  examina- 
tions ;  and  that  the  record  of  such  will,  and  the  exemplication 
of  such  record  by  the  surrogate  shall  be  received  in  evidence, 
and  shall  be  as  effectual  in  all  cases  as  the  original  will  would 
be  if  produced  and  proven  ;  and  may,  in  like  manner,  be 
repelled  by  contrary  proof. 

In  Carr  v.  Robertson  (1  Seld.  ./?.,  132),  the  court  observe 
that  the  record  of  the  will  is  made  evidence  by  the  statute,  but 
the  record,  without  the  proofs  and  examinations  taken  by  the 
surrogate,  would  not  be  admissible.  The  proofs  and  exami- 
nations are  indispensable,  to  give  validity  to  the  record  ;  citing 
Morris  v.  Keys,  (1  Hill,  540). 

In  the  present  case  this  was  done  ;  the  whole  of  the  record 
was  before  the  court,  and  by  the  order  of  the  general  term  of 
November  10,  1855,  the  appellants  were  relieved  from  the  bur- 
den of  printing  the  testimony  in  the  case.  Copies  of  it,  as 
printed  in  a  former  case,  were  to  be  supplied. 

Does  the  fact,  that  the  circuit  judge  reversed  the  decision 
of  the  surrogate,  affect  the  admissibility  of  the  record  as  pre- 
sumptive evidence  ?  It  appears  that  upon  the  reversal,  this 
entry  was  made  on  the  margin  of  the  record  in  the  book  of 
records  :  "  The  probate  of  the  will  revoked  by  a  trial  in  the 
Supreme  Court."  (See  minutes  Liber  19,/>.  196). 
It  appears  to  us  that  there  was  an  irregularity  here. 
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Section  57,  now  72,  (2  Rev.  Stats.,  3d  ed.\  provides  that  the 
circuit  judge  may  reverse  the  decision ;  and  if  such  reversals 
are  founded  upon  questions  of  fact,  shall  direct  a  feigned  issue 
to  try  the  questions  arising  upon  the  application  to  prove  the 
will. 

By  section  74,  the  final  determination  of  such  issue  shall 
be  conclusive  as  to  the  fact  controverted  in  respect  to 
wills  of  personal  estate  only  upon  the  parties  to  the  proceed- 
ings. If  such  determination  be  in  favor  of  the  validity  of  such 
wills,  either  of  real  or  personal  estate,  the  surrogate  shall 
record  such  will,  or  admit  the  same  to  probate,  as  the  case 
may  be. 

By  section  75,  if  such  determination  be  against  the  va- 
lidity of  such  will,  or  against  the  competency  of  the  proof 
thereof,  the  surrogate  shall  annul  and  revoke  the  probate,  or 
record  thereof,  if  any  have  been  made.  (See  also  2  JRev.  Stats., 
609,  §98). 

I  doubt  whether  there  was  any  authority  to  enter  such  a 
revocation  upon  the  mere  decision  of  the  circuit  judge,  when 
he  was  directed  to  frame  an  issue;  and  of  course  none  such 
could  be  entered  where  the  final  determination  sustained  the 
will  and  five  codicils.  There  could  be  properly  only  a  revo- 
cation of  the  three  last  codicils,  and  so  the  entry  must  be 
understood. 

Supposing,  however,  the  entry  on  the  margin  to  have 
been  regular,  and  that  the  probate  was  then  revoked  and 
inoperative,  not  merely  suspended,  then  the  final  determi- 
nation of  the  jury  was  to  result  in  the  new  and  original 
admission  to  record  and  probate.  Section  74  of  the  statute 
is,  that  if  such  determination  be  in  favor  of  the  will,  either 
of  real  or  personal  estate,  the  surrogate  shall  record  the  will, 
or  admit  it  to  probate,  as  the  case  may  be. 

By  sections  14  and  15  before  referred  to,  (9  and  10  of  third 
edition),  the  record  then  became  presumptive  evidence,  as 
effectual  as  if  the  original  had  been  produced  and  proved. 

And  the  proof  before  the  surrogate,  it  seems,  must  go 
with  the  record.  At  least  the  decisions  before  referred  to, 
(1  Seld.,  132,  and  1  Hill,  540),  render  this  most  safe  if  not 
essential. 
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They  are  not,  however,  evidence  of  themselves.  They 
may  be  treated  as  not  evidence  at  all,  but  under  the  cases 
the  record  is  imperfectly  produced,  unless  they  are  produced 
with  it 

The  judge  at  special  term,  after  holding  that  the  will  and 
further  codicil  were  fully  proven  and  established,  held  also, 
that  the  record  of  the  proceedings  to  prove  the  same  with  the 
testimony  contained  in  the  same,  were  properly  in  evidence, 
and  were  sufficient  and  competent  testimony  to  establish  such 
validity. 

We  agree  that  the  record  proved  the  will  and  codicil,  and 
that  it  was,  with  the  codicil,  established  thereby  as  presump- 
tively valid. 

But  we  do  not  think  that  the  testimony  was  competent.  It 
is  doubtful,  indeed,  from  his  opinion,  whether  the  judge 
thought  it  so.  If  he  did,  he  was  in  error.  But  whether  it 
was  so  regarded  or  not,  is  in  our  judgment  immaterial. 

It  is  needless  then  to  inquire  whether  the  will  was  sufficient- 
ly proven  by  the  evidence  of  Mr.  Anthon,  one  of  the  subscri- 
bing witnesses,  and  who  was  examined  on  the  trial.  (See 
Jackson  v.  Vickory,  1  Wend.,  412  ;  Jaunsey  v.  Thome,  2 
Barb.  Ch.  R,  40). 

The  next  question  is,  whether  the  defendants,  the  non-appel- 
lants, were  entitled  to  an  issue  to  be  tried  by  a  jury,  as  to  the 
competency  of  the  testator  to  make  the  codicil,  or  the  undue 
influence  used  to  procure  it. 

The  plaintiff  having  adduced  the  testimony  of  the  record  of 
the  will  before  stated,  the  defendants  did  not  offer  any  evi- 
dence to  repel  such  proof  to  be  then  taken  and  heard,  but 
made  an  application  for  issues  to  be  tried  by  a  jury,  as  to  the 
competency  of  Benjamin  Romaine  to  make  the  codicil  under 
which  the  plaintiff  claimed,  and  as  to  whether  the  execution 
of  the  same  was  obtained  by  fraud  and  undue  influence. 
They  insisted  that,  as  heirs  of  law  of  said  Romaine,  they  had 
a  right  to  examine  and  contest  such  alleged  codicils,  and 
to  try  the  issues  by  them  joined  in  that  behalf  in  the  plead- 
ings, before  a  jury,  and  moved  to  be  permitted  to  frame 
issues  to  be  tried  by  a  jury  to  prove  the  allegations  in  their 
answer  contained. 
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A  similar  motion  had  been  made  at  a  previous  stage  of 
the  trial ;  but  as  that  was  before  the  will  had  been  given  in 
evidence,  the  judge,  for  that  and  other  reasons,  treated  i+  as 
premature. 

The  ground  upon  which  this  application,  as  matter  of  ab- 
solute right,  was  placed,  is  this : — The  Constitution  (Art.  I., 
§2)  has  provided,  that  the  trial  by  jury,  in  all  cases  in 
which  it  has  been  heretofore  used,  shall  remain  inviolate 
forever.  But  a  jury  trial  may  be  waived  by  the  parties  in 
all  civil  cases  in  the  manner  to  be  prescribed  by  law.  The 
trial  by  jury,  when  a  will  was  contested  by  the  heir  as  ob- 
tained from  one  incompetent  to  make  it,  or  by  fraud,  was 
always  used ;  necessarily  in  a  court  of  law,  invariably  when 
the  question  was  before  a  court  of  chancery.  That  if  the 
Code  (§  254),  varies  this  practice  and  usage,  it  is  unconsti- 
tutional. 

Our  views  upon  this  question  are  these. 

If  the  present  case  had  been  before  the  former  Court  of 
Chancery  of  this  State,  it  would  have  presented  itself  thus. 
A  claimant  under  a  will  seeks  the  establishment  of  his  equi- 
table lien  on  real  estate,  and  produces  a  will  duly  proven 
and  presumptively  valid. 

The  parties  who  would  have  demanded  an  issue  were  the 
identical  individuals  who  had  obtained  a  trial  by  jury  six 
years  before,  of  the  very  question,  and  had  been  defeated. 

Under  the  law  as  it  stood  either  in  1847  or  in  1848,  when 
the  trial  referred  to  was  had,  an  application  could  have  been 
made  to  the  Supreme  Court  for  a  new  trial.  (2  R.  S.,  58 
[72]  Judiciary  Act  of  1847,  §  17).  These  parties  submitted 
to  the  verdict  then  rendered,  omitted  to  ask  for  a  new  trial, 
and  now,  after  joining  issue  in  the  present  action  in  the  year 
1850,  call  for  a  new  trial  in  effect  in  the  year  1855. 

Now  a  second  trial  of  an  issue,  when  one  had  been  directed 
out  of  the  court  itself,  was  merely  discretionary,  and  never 
matter  of  right.  This  was  distinctly  settled  in  Yan  Cott  v. 
Hurlet,  (5  John.  Ch.  R.,  152). 

Section  254  of  the  Code,  undoubtedly,  in  its  language 
not  merely  permits,  but  perhaps  enjoins  the  trial  by  the  court 
of  a  case  so  clearly  of  an  equitable  nature  as  the  present. 
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And  it  leaves  a  power  in  the  court  to  award  an  issue,  to  be 
tried  by  a  jury.  Supposing,  then,  that  the  argument  is  tena- 
ble^that  there  must  be  one  such  trial  of  the  validity  of  a  will, 
yet  at  least,  the  Code  cannot  be  treated  as  abridging  the  power 
of  the  former  Court  of  Chancery  ;  as  preventing  the  applica- 
tion of  the  rule  as  to  a  second  trial,  when  one  has  been  had  on 
the  same  question,  between  the  identical  parties,  who  could 
have  had  anew  trial  on  application  to  the  Supreme  Court,  and 
neglected  the  opportunity. 

The  question  may  je  summarily  stated :  Is  there  ground  to 
say,  that  in  a  case  precisely  like  the  present,  a  court  of  chan- 
cery would  have  been  bound  to  direct  a  further  issue  ? 

The  constitution  may  be  considered  as  securing  the  trial  by 
jury  in  all  cases  where  it  had  peremptorily  prescribed  it,  not 
where  a  practice  of  a  court  had  adopted  it  as  a  means  of  in- 
formation. Now  although  the  rule  was,  that  a  court  of  equity 
would  not  entertain  jurisdiction  to  set  aside  a  will  as  obtained 
by  fraud,  &c.,  upon  a  bill  merely  for  that  purpose,  yet  if 
there  was  a  necessity  to  resort  to  that  court  for  jurisdiction  of 
matters  growing  out  of  a  will,  and  its  validity  was  contested, 
it  would  pass  upon  the  question,  and  would  direct  an  issue  not 
as  a  matter  of  absolute  right  but  of  advantage  and  use  to  en- 
lighten its  judgment 

The  subject  was  carefully  examined  in  Middleton  v.  Sher- 
burne,  (4  Young  <&  Coll.,  380).  The  Lord  Chief  Baron, 
examining  the  case  of  Kenick  v.  Bransby,  (7  Brow.  P.  C., 
427),  says  that  it  proves  anything  but  the  proposition 
contained  in  the  head  note,  viz :  that  a  will  cannot  be  set 
aside  in  equity  for  fraud  or  imposition,  because,  if  of  per- 
sonal estate,  it  may  be  set  aside  in  the  Ecclesiastical  Court,  and 
if  of  real,  it  may  be  set  aside  at  law  on  the  issue  deviaamt 
vel  non. 

He  proceeds :  In  the  case  of  Webb  v.  Claverden,  (2  Aikyns, 
p.  424),  Lord  Hardwickesays:  "This  court  will  not  determine 
that  there  is  fraud  in  procuring  a  will  without  trial  at  law." 
There  is  the  true  qualification,  I  take  it,  that  this  court  does 
not  hold  original  jurisdiction,  and  certainly  it  never  can  to 
set  aside  a  will  either  of  real  estate  or  of  personal  estate,  or  to 
establish  a  will.  But  this  court  will,  where  it  becomes  neces- 
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sary  from  the  circumstances  of  the  case  that  its  jurisdiction 
should  be  exercised,  proceed  to  investigate  whether  the  will 
was  properly  made  or  not,  though  it  will  not  decree  against 
it  generally  speaking,  without  an  issue  devisavit  vel  non. 

If  the  court  has  no  jurisdiction  upon  the  case  after  an  issue 
found  against  the  will  upon  an  issue  devisavit  vel  non,  what 
is  the  court  to  do  ?  Is  it  to  do  nothing  ?  Surely  the  court 
must  proceed  to  do  something.  The  court  will  either  make  an 
order  for  the  delivery  up  of  the  will  to  be  cancelled,  or  it  will 
grant  a  perpetual  injunction  against  the  party  claiming  under 
it,  or  vice  versa.  Then  the  principle  really  comes  to  this,  that 
in  cases  where  there  is  no  occasion  to  resort  to  a  court  of 
equity,  (and  there  are  one  or  two  cases  of  that  sort  to  be  found 
in  the  books),  where  there  is  a  simple  statement  that  the  will 
was  made  by  fraud  or  imposition,  or  that  the  testator  was  in- 
competent, and  there  is  no  impediment  in  the  way  of  a  trial 
at  law,  the  bill  may  be  demurred  to  because  it  contains  no 
matter  upon  which  the  party  is  entitled  to  relief  in  equity. 
The  heir  at  law  may  bring  an  ejectment,  and  he  does  not 
need  the  assistance  of  a  court  of  equity.  But  in  cases  where 
he  cannot  try  his  ejectment  without  removing  obstacles  which 
are  in  his  way,  he  may  properly  apply  to  the  court  of  equi- 
ty to  remove  those  obstacles.  But  there  is  another  class  of 
cases  where  the  whole  property  in  question  that  is  litigated, 
is  real  estate  only,  and  with  which  a  court  of  equity  alone  can 
deal.  In  such  a  case  I  take  it  to  be  perfectly  clear  that  a 
court  of  equity — as  for  instance,  suppose  the  case  of  an  equity 
of  redemption,  or  a  case  where  the  parties  who  are  seeking 
the  assistance  of  the  court,  seek  only  to  obtain  a  declaration  of 
trust  in  their  favor — that  a  court  of  equity  is  the  proper  juris- 
diction to  apply  to ;  and  that  when  in  order  to  exercise  that 
jurisdiction  the  court  is  obliged  to  make  a  preliminary  inqui- 
ry, it  may  do  so  either  by  an  issue  devisavit  vel  non,  or  by 
directing  an  action  of  ejectment  to  be  brought.  But  in  many 
cases  the  best  and  the  proper  remedy  is  an  issue  ;  because, 
when  an  action  of  ejectment  is  brought,  and  a  recovery  takes 
place  at  law,  what  is  then  to  be  done  ?  An  action  of  eject- 
ment will  be  tried  toties  quoties  j  it  is  no  bar  of  law.  There- 
fore a  court  of  equity  must  do  something.  That  very  often 
VOL.  III.— 9 


130  ABBOTTS'  PRACTICE   REPORTS. 

Nichols  a.  Romaine. 

is  more  conveniently  done  by  directing  an  issue  ;  for  this  rea- 
son, that  in  directing  an  issue  the  court  has  jurisdiction  over 
the  whole  case,  and  it  may  grant  a  new  trial  or  not,  at  its 
pleasure.  But  in  an  ejectment  a  new  trial  can  be  granted  only 
by  a  court  of  law.  I  am  of  opinion  on  these  principles  that 
where  a  party  can  have  no  relief  at  law,  and  he  must  seek 
relief  in  a  court  of  equity,  that  that  court  has  a  clear  power 
by  way  of  informing  its  own  conscience  before  it  administers 
relief  finally,  to  direct  an  issue  to  be  tried. 

In  Clark  v.  Sawyer,  (2  Sandf.  E.  Ch.,  358),  Vice  Chancel- 
lor Sandford,  upon  a  bill  to  set  aside  a  rule,  or  in  the  alterna- 
tive to  declare  certain  provisions  void,  observed,  that  he  was 
induced  at  first  to  direct  an  issue,  but  he  found  there  were  seri- 
ous difficulties.  More  than  eighteen  years  had  elapsed  since 
the  testimony  was  taken.  Some  of  the  witnesses  were  dead. 
He  proceeded  to  decide  the  question  upon  the  testimony  taken 
before  the  surrogate  upon  proving  the  will  as  personal  estate. 
On  that  evidence,  the  chancellor  on  appeal  held  the  will 
invalid.  The  vice  chancellor,  on  the  same,  and  no  other  evi- 
dence, held  it  good  as  to  real  estate. 

It  is  remarkable,  that  in  the  leading  case  cited  as  the  foun- 
dation of  the  whole  doctrine,  viz.,  Kenick  v.  Bransby,  Lord 
Macclesfield  decided  against  the  will,  in  a  suit  by  a  party 
claiming  under  an  alleged  prior  will,  without  an  issue ;  and 
the  House  of  Lords  reversed  his  decision,  sustained  the  will, 
and  dismissed  the  bill,  upon  the  same  evidence,  all  taken  in 
chief.  The  original  plaintiff  made  the  heirs-at-law  parties, 
who  united  in  sustaining  the  will  in  question,  and  insisted  that 
their  right  had  not  been  determined  without  a  trial  at  law. 

We  consider  it  clear  that  the  former  Court  of  Chancery 
would  have  been  at  liberty  to  have  refused  an  issue  to  re-try 
the  question  of  the  validity  of  this  codicil,  under  the  circum- 
stances of  this  case.  If  so,  the  foundation  of  the  defendant's 
agreement  wholly  fails. 

Ayain,  that  such  a  right,  if  it  existed,  might  be  waived,  is 
undeniable.  Rule  70  of  the  Supreme  Court  provides  that  in 
all  cases  where  issues  do  not  fall  within  section  253,  if  a  party 
desires  a  trial  by  jury,  he  must  apply  within  ten  days  after 
issue  joined. 
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The  defendants  filed  their  answer  in  1850,  alleging  the 
incompetency  of  the  testator,  and  in  1855,  when  the  cause  is 
on  trial,  apply  for  these  issues. 

"We  consider  that  there  is  an  error  in  the  judgment  in  the 
allowance  of  interest. 

The  referee  fixed  the  allowance  at  a  certain  sum  for  each 
successive  year,  which  he  considered  was  a  reasonable  amount 
to  cover  the  expense  of  education  and  support.  When  the 
case  was  before  Mr.  Justice  Campbell,  he  allowed  interest  in 
such  sums  respectively,  beginning  in  1845.  The  present  judg- 
ment has  adopted  the  same  principle.  We  think  it  should  be 
amended,  by  allowing  the  interest  on  the  $4,200,  the  aggre- 
gate of  the  principal  sums  found  by  the  referee,  from  the  date 
of  his  report,  October  7,  1852 ;  and  upon  each  of  the  three 
sums  of  $500,  from  August  1,  1853,  August  6,  1854,  and 
August  6,  1855,  respectively. 

We  also  think  that  the  judge  below  ought  not  to  have  given 
judgment  against  the  other  devisees  until  Alice  Tyler  had  been 
properly  brought  before  the  court,  and  that  the  cause  must 
be  remanded  for  a  new  trial,  in  order  that  she  and  her  hus- 
band may  be  properly  made  parties,  before  a  final  judgment 
as  to  the  rents  and  the  real  estate  can  be  made. 

In  all  other  respects  the  judgment  is  affirmed., 


THE  PEOPLE  on  the  relation  of  PEABODY  a.  THE   ATTOR- 
NEY GENERAL. 

Supreme  Court;  Albany  Special  Term,  July,  1856. 

ACTION  IN  THE  NATURE  OF   Quo  WARRANTO. — POWERS  OF 
ATTORNEY  GENERAL. — MANDAMUS. 

It  rests  in  the  discretion  of  the  attorney  general  to  bring  an  action  against  a  person 
alleged  to  have  usurped  a  public  office,  under  section  432  of  the  Code. 

The  courts  cannot  control  or  review  the  decision  of  the  attorney  general  upon  an 
application  made  to  him  to  commence  such  action. 

A  mandamus  will  not  be  granted  to  compel  him  to  institute  such  action. 

Application  for  a  mandamus. 
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The  papers  upon  which  the  motion  was  founded  stated,  that 
at  the  general  election  of  judges,  held  in  November,  1855,  the 
relator  (Charles  A.  Peabody)  was  voted  for  by  the  electors  of 
the  First  Judicial  District  to  fill  the  vacancy  occasioned  by 
the  death  of  Robert  II.  Morris,  one  of  the  justices  of  the 
Supreme  Court.  The  relator  claimed  that  he  was  duly  elected 
to  fill  such  vacancy.  The  relator  further  alleged  that  Henry 
E.  Davies,  without  any  legal  warrant,  authority,  or  right,  had, 
since  February  18,  1856,  held,  used,  and  exercised  the  office, 
and  continued  to  do  BO. 

The  relator  further  stated,  that  he  desired  to  prosecute  an 
action  to  be  brought  by  the  people,  upon  his  relation,  for  the 
purpose  of  establishing  his  right  to  the  office,  and  that  he  had 
made  repeated  applications  to  the  attorney-general  to  be  per- 
mitted, by  the  agency  or  advice  of  some  competent  counsellor 
of  this  court,  to  be  approved  by  the  attorney-general,  to  com- 
mence and  prosecute  such  an  action  ;  and  that  to  indemnify 
the  State  against  the  costs  of  such  an  action,  he  had  executed 
and  delivered  to  the  attorney-general  a  bond,  the  sufficiency 
of  which  had  been  approved  by  him.  It  also  appeared,  from 
the  papers  upon  which  the  motion  was  founded,  that  the  attor- 
ney-general refused  to  commence  the  action,  or  to  allow  it  to 
be  prosecuted  in  the  name  of  the  people.  The  relator  asked 
for  a  mandamus,  to  compel  him,  the  attorney-general,  to  pro- 
secute the  action. 

If.  L.  Clinton  and  Charles  O1  Conor  for  the  motion. 
J.  K.  Porter,  opposed. 

1 1  .\i:i::~,  J. — At  the  common  law  no  one  but  the  officers  of 
the  crown  could  sue  out  the  writ  of  quo  warranto.  It  was 
regarded  as  the  king's  writ  of  right,  to  be  issued  in  case  of  the 
usurpation  of  an  office  in  violation  of  the  king's  right.  This 
writ,  at  an  early  day,  gave  place  to  the  more  convenient  pro- 
ceeding of  an  information  in  the  nature  of  a  quo  warranto.  It 
was  the  practice  of  the  officers  of  the  crown  to  file  informa- 
tions in  their  own  discretion,  upon  the  application  of  private 
persons,  but  these  were  not  named  as  relators  in  the  proceed- 
ings. (Cole  on  Crim.  Informations,  127.) 
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By  the  Act  of  4  &  5  Will.  &  M.,  ch.  18,  which  took  effect 
in  1693,  no  information  could  be  filed  "  without  express  orders, 
to  be  given  by  the  Court  of  King's  Bench,  in  open  court." 
The  statute  of  9  Anne,  ch.  20,  required,  that,  in  informations 
relating  to  corpwate  offices  of  franchises,  the  name  of  the  rela- 
tor  should  be  mentioned  in  the  information.  From  the  pas- 
sage of  that  act,  which  was  in  1711,  it  was  the  practice  to 
insert  the  name  of  the  relator  in  all  informations  in  the  nature 
of  a  quo  warranto,  whether  they  related  to  a  corporate  office 
or  any  other. 

For  a  while  after  it  was  referred  to  the  court  to  determine 
whether  an  information  should  be  filed  or  not,  it  was  very 
much  a  matter  of  course  to  allow  it  to  be  done.  In  Eex  v. 
Sargent.  (5  T.  R.,  467),  it  was  said  by  Lord  Kenyon,  Ch.  J., 
that  "  when  Lord  Mansfield  came  into  the  court  he  found  that 
informations  in  the  nature  of  quo  warranto  were  had  almost 
for  asking.  But  he  soon  saw  the  impolicy  and  vexation  of 
such  a  rule,  and  therefore,  before  he  granted  any  such  appli- 
cation, he  canvassed  the  case,  and  unless  he  found  strong 
ground  for  questioning  the  defendant's  title,  he,  and  the  court 
sitting  with  him,  always  refused  to  let  the  information  go. 
Ever  since  that  period  it  has  been  the  practice  of  the  English 
judges  to  exercise  a  discretionary  power  in  granting  or  with- 
holding an  information,  according  to  the  particular  circum- 
stances of  the  case." 

The  same  discretionary  power  was  vested  in  the  Supreme 
Court  of  this  State  upon  the  organization  of  our  State  govern- 
ment. By  the  fourth  section  of  the  act  for  rendering  the 
proceedings  upon  writs  of  mandamus  and  information  in  the 
nature  of  quo  warranto  more  speedy  and  effectual,  passed 
February  6, 1788,  it  was  provided  that  "  in  case  any  person  or 
persons  shall  usurp,  intrude  into,  or  unlawfully  hold  and  exe- 
cute any  office  or  franchise  within  this  State,  it  shall  and  may 
be  lawful  to  and  for  the  attorney-general,  with  the  leave  of 
the  Supreme  Court,  to  exhibit  one  or  more  informations  in  the 
nature  of  a  quo  warranto^  at  the  relation  of  any  person  or  per- 
sons desiring  to  sne  or  prosecute  the  same,  who  shall  be  men- 
tioned in  such  -information  or  informations  as  the  relator  or 
relators.  (1  R.  Z.,  100).  Under  this  statute  the  court  exercised 
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the  right  of  determining  whether  an  information  should  be 
filed  or  not.  In  The  People  v.  Sweeting,  (2  John.,  184),  leave 
was  refused  merely  upon  the  ground  that  the  term  of  the  office 
in  dispute  would  expire  before  the  right  could  be  tried. 

By  the  Revised  Statutes  of  1830  this  discretionary  power 
was  withdrawn  from  the  court,  and  vested  in  the  attorney- 
general.  It  is  provided  that  an  information,  in  the  nature  of 
a  quo  warranty  may  be  filed  in  the  Supreme  Court  of  this 
State,  by  the  attorney-general,  against  individuals,  upon  his 
own  relation,  or  upon  the  relation  of  any  private  party,  and 
without  applying  to  such  court  for  leave,  when  any  person 
shall  usurp,  intrude  into,  or  unlawfully  hold  or  exercise  any 
public  office,  &c.  (2  Rev.  Stats.,  582,  §  28).  The  same  provi- 
sion is  re-enacted  in  section  432  of  the  Code.  It  is  now  for  the 
attorney-general,  and  not  the  court,  to  determine  whether,  in 
any  particular  case,  it  is  proper  that  an  action  to  try  the  right 
to  an  office  should  be  brought  or  not. 

That  it  was  the  intention  of  the  legislature  to  transfer  the 
exercise  of  this  discretion  from  the  court  to  the  attorney-gene- 
ral, and  thus  re-invest  him  with  the  power  he  had  at  the  com- 
mon law,  is  evident,  I  think,  from  the  fact,  that,  while  thus 
authorizing  the  attorney-general  to  file  an  information  to  try 
the  right  to  a  public  office,  without  applying  for  leave,  it  still 
required  such  leave  to  be  obtained  before  filing  an  informa- 
tion against  a  corporation.  (2  Rev.  Stats.,  583,  §  39  ;  Code, 
§  430).  In  the  latter  case  it  is  expressly  declared  to  be  his  duty 
to  institute  proceedings  upon  leave  being  granted  by  the 
Supreme  Court  or  a  judge  thereof. 

There  is  nothing  in  the  language  of  the  statute  which  indi- 
cates an  intention  on  the  part  of  the  legislature,  when  dispen- 
sing with  the  necessity  of  applying  to  the  court  for  leave  to 
commence  the  action,  to  surrender  all  control  over  the  pro- 
ceeding. On  the  contrary,  it  is  plain,  I  think,  that  it  was 
intended  that  the  attorney-general  should,  upon  the  circum- 
stances of  each  case,  as  it  should  be  presented  to  him,  deter- 
mine whether  the  public  interest  requires  that  a  suit  should 
be  prosecuted.  Although  private  rights  are  always  more  or 
less  involved  in  the  action,  yet  it  is,  in  substance  as  well  as  in 
form,  an  action  on  behalf  of  the  people.  It  must  be  prosecu- 
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ted  in  their  name,  and  by  the  officer  whose  duty  it  is  to  pro- 
tect their  rights. 

The  language  of  the  statute,  too,  is  guarded.  An  action 
may  be  brought  by  the  attorney-general.  It  is  permissive. 
The  power  merely  is  conferred ;  it  is  for  him  to  determine 
whether  a  fit  case  is  presented.  As  to  everything  but  the 
form,  the  proceeding  stands  now  as  it  did  at  the  common  law. 
The  usurpation  of  an  office,  though  it  frequently  involves  lit- 
tle else  than  private  rights,  is,  in  the  eye  of  the  law,  a  public 
offence.  The  only  remedy  is  by  an  action  in  the  name  of  the 
people.  It  is  a  public  prosecution,  instituted  and  conducted 
by  the  public  prosecutor  under  his  official  obligation  and 
responsibility.  It  is  not  the  province  of  the  court  to  control 
his  discretion,  or  to  authorize  a  private  prosecutor  to  assume 
his  office,  and  in  his  name  to  wield  the  power  of  public 
prosecutor. 

I  know  it  may  be  said,  perhaps  in  this  very  case,  that  with 
a  fair  show  of  right  to  an  office,  a  party  may  be  entirely  reme- 
diless against  an  intruder.  This  m.iy  be  so.  It  is  quite  possi- 
ble that  cases  may  arise  in  which  the  disturbing  influence  of 
party  feeling  may  so  affect  the  action  of  the  attorney-general 
as  to  result  in  great  injustice  to  individuals.  But  this  is  a 
question  for  the  consideration  of  the  legislature,  not  for  the 
court.  The  power  of  determining  whether  the  action  shall  be 
commenced  must  exist  somewhere.  As  we  have  seen,  it  has 
sometimes  been  vested  in  the  court,  and  sometimes  in  the  pub- 
lic prosecutor.  Our  legislature  have  seen  fit  to  invest  the 
attorney-general  with  this  discretion.  His  office  is  a  public 
trust.  It  is  a  legal  presumption  that  he  will  do  his  duty ;  that 
he  will  act  with  strict  impartiality.  In  this  confidence  he  has 
been  endowed  with  a  large  discretion,  not  only  in  cases  like 
this,  but  in  other  matters  of  public  concern.  The  exercise  of 
such  discretion  is,  in  its  nature,  a  judicial  act,  from  which 
there  is  no  appeal,  and  over  which  courts  have  no  control. 
The  motion  for  a  mandamus  must,  therefore,  be  denied. 
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WALKER  a.  SWAYZEE. 

New  York  Common  Pleas  ;  General  Term,  July,  1856. 
ACTION  AGAINST  MARRIED  WOMEN. — NEXT-FKIEND. — JUDGMENT. 

In  an  action  concerning  the  separate  property  of  a  married  woman,  in  which  the 

husband  is  joined,  it  is  improper  to  render  a  judgment  against  him  in  pertonam. 
In  such  an  action  in  a  justice's  court  the  justice  may  appoint  a  next-friend. 
In  reference  to  the  property  of  a   married  woman   held  by  her  under  the  acts  of 

1848  and  1849,  she  may  be  sued  alone,  and  a  personal  judgment  may  be  rendered 

against  her,  as  if  she  were  sole. 
Of  the  measure  of  damages  in  an  action  by  a  tenant  against  a  landlord,  to  recover 

for  injuries  sustained  through  the  negligent  manner  in  which  the  defendant  made 

repairs  which  he  undertook  to  make. 

Appeal  from  a  judgment  of  a  justice. 

This  action  was  brought  by  Martha  Walker  against  Isaac 
Swayzee  and  Caroline  Swayzee  his  wife. 

BRADY,  J. — The  defendant  Caroline  Swayzee  and  her  hus- 
band were  sued  to  recover  damages  resulting  from  a  breach 
of  the  defendant  Caroline's  agreement  to  repair  premises 
rented  by  her  to  the  plaintiff  as  her  separate  estate. 

The  judgment  rendered  by  the  justice  is  erroneous  as  to  the 
defendant  Isaac  Swayzee,  and  must  be  reversed.  When  the 
action  relates  to  the  separate  property  of  the  wife,  the  hus- 
band ought  not  to  be  joined,  (Brownson  v.  Gifford,  8  How. 
Pr.  R.,  396),  and  where  the  husband  cannot  be  joined  with 
the  wife  as  provided  by  section  114  of  the  Code,  she  shall 
prosecute  or  defend  by  next-friend.  (§  114).  There  is  some 
conflict  in  the  authorities  on  this  question,  but  it  is  clear  that 
the  judgment  in  cases  relating  to  the  wife's  separate  estate 
where  the  husband  is  joined  cannot  be  against  him  in 
personam. 

The  appointment  of  a  next-friend  can  be  made  by  a  justice  ; 
section  114  being  made  applicable  to  justices'  courts  by  sec- 
tion 8,  and  the  omission  to  make  such  appointment  is  not  a 
technical  objection,  which  under  section  366  of  the  Code  can 
be  disregarded. 
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The  appellants  insist  that  the  judgment  against  Caroline 
Swayzee  is  erroneous  as  well,  because  there  can  be  no  personal 
judgment  against  a  married  woman,  the  power  of  a  court  of 
equity  being  necessary  to  reach  her  separate  estate ;  and  the 
case  of  Chapman  v.  Leemon,  (11  How.  Pr.  R.,  239),  seems 
to  favor  this  view.  Some  confusion  has  been  occasioned  by 
efforts  to  engraft  upon  the  practice  established  by  the  Code 
of  Procedure,  the  rules  of  equity  jurisprudence  and  pleading, 
and  in  many  cases  where  the  Code  is  ample  in  its  provisions, 
this  lingering  regard  for  the  old  regime  displays  itself  in  its 
full  vigor.  The  legislature  intended  to  abolish  the  distinctions 
which  existed  at  the  time  the  Code  was  framed,  and  have 
expressed  that  intention  in  the  preamble  to  the  Code,  in  which 
it  is  declared  to  be  expedient  that  the  then  existing  distinction 
between  legal  and  equitable  remedies  should  no  longer  con- 
tinue, and  that  a  uniform  course  of  proceeding,  in  all  cases, 
should  be  established.  And  again  in  section  69,  that  the 
distinction  between  actions  at  law  and  suits  in  equity  and  the 
forms  of  all  such  actions  and  suits  heretofore  existing,  are 
abolished.  And  further,  that  there  shall  be  in  this  State  here- 
after but  one  form  of  action  for  the  enforcement  or  protection 
of  private  rights  and  the  redress  of  private  wrongs,  which 
shall  be  denominated  a  civil  action. 

The  statutes  of  1848  and  1849  removed  many  if  not  all  of 
the  legal  disabilities  of  coverture  to  the  possession  and  enjojr- 
ment  by  the  wife  of  a  separate  estate,  and  having  conferred 
upon  married  women  the  power  to  hold  real  and  personal 
estate,  as  if  unmarried,  established  and  subjected  her  to  all  the 
rights,  obligations  and  liabilities  incidental  to  such  possession. 
In  reference  to  that  separate  estate,  as  we  have  seen,  she  may 
sue  and  be  sued  alone.  Her  husband  is  a  stranger  to  it.  He 
has  no  control  over  it.  He  acquires  no  right  or  interest  in  it 
by  his  marital  relation,  and  his  creditors  cannot  touch  it  in 
satisfaction  of  their  demands  upon  him.  His  wife  as  to  that 
estate  has  a  separate  legal  identity  which  was  unknown  to  the 
common  law  and  in  equity,  and  must  submit  to  the  usual  de- 
crees of  courts  of  justice  for  her  acts  affecting  her  separate 
estate  so  held  and  enjoyed.  If  courts  of  equity  still  existed, 
their  interposition  would  be  unnecessary.  The  execution  to 
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be  issued  on  the  judgment  rendered  against  her  would  reach 
her  personal  or  real  estate,  and  the  appropriation  of  it  in  the 
usual  form  of  proceeding  against  judgment  debtors  would 
satisfy  the  ends  of  justice.  The  law  guards  her  rights  and 
property  sufficiently  by  providing  for  the  appointment  of  a 
next- friend  to  protect  her  and  her  property  from  abuse,  and 
there  is  no  reason  why  her  creditor  or  her  tenant  whom  she 
has  wronged  should  be  driven  to  extraordinary  proceedings  to 
secure  his  debt  or  redress  his  grievance. 

For  these  reasons  I  think  the  judgment  should  not  be  dis- 
turbed on  the  ground  that  it  is  against  a  married  woman  ;  and 
if  she  had  been  sued  by  next-friend,  it  should  be  upheld,  be- 
cause any  other  judgment  would  be  improper. 

The  remaining  question  is  as  to  the  measure  of  damages. 

It  has  been  held  in  this  court  that  the  measure  of  damages 
in  an  action  against  a  landlord  for  not  repairing  is  the  amount 
it  would  cost  to  make  such  repairs,  and  for  the  reason  that  the 
tenant  cannot,  by  exposing  himself,  his  family  or  his  goods  to 
the  injuries  or  damage  which  result  from  the  landlord's  negli- 
gence, present  a  meritorious  claim,  when  he  could  remedy  the 
evil  by  repairs  for  which  he  would  be  fully  indemnified  out 
of  the  rental.  That  principle,  however,  does  not  apply  here. 
The  defendant  Caroline  undertook  to  make  the  repairs,  but 
they  were  done  imperfectly,  and  after  notice  from  the  me- 
chanic she  employed  to  do  them,  that  her  mode  of  having 
them  done  would  be  insufficient  to  accomplish  the  object 
designed.  It  was  not  the  duty  of  the  tenant  to  ascertain 
whether  they  were  properly  done  or  not,  and  unless  that  rule 
prevails,  the  judgment  cannot  be  disturbed,  because  it  appears 
that  the  goods  of  the  plaintiff  were  injured  by  the  first  rain- 
storm after  the  repairs  were  made.  There  is  no  evidence  in 
the  case  that  the  plaintiff  knew  of  the  insufficiency  of  such 
repairs,  and  he  cannot  be  charged  with  notice.  It  is  not  so, 
however,  with  the  defendant  Caroline,  who  was  advised  against 
the  manner  in  which  she  insisted  that  they  should  be  done, 
and  in  which  they  were  done,  and  must  suffer  the  conse- 
quence of  her  obstinacy  or  erroneous  judgment,  as  the  case 
may  be. 
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FIELD  a.  PAULDING. 

New  York  Common  Pleas ;  General  Term,  July,  1856. 
EXECUTION. — LEAVE  TO  ISSUE. 

Judgment  was  entered,  execution  issued,  real  estate  sold,  and  satisfaction  of  the 
execution  acknowledged  ;  after  which  it  was  discovered  that  the  execution  was 
void.  The  plaintiff  then,  three  years  after  judgment,  applied  for  leave  to  issue 
new  execution,  which  was  granted.  Five  years  later  he  issued  execution. 

Held,  on  motion  to  set  aside  the  last  execution,  that  it  was  irregular.  The  leave 
granted  was  not  such  leave  as  is  contemplated  by  section  284  of  the  Code. 

An  application  for  leave  to  issue  execution  for  the  purpose  of  removing  the  bar  of 
section  284,  should  not  be  made  until  the  expiration  of  five  years  from  the  entry 
of  judgment. 

Appeal  from  an  order  at  special  term  denying  a  motion  to 
set  aside  executions  in  two  causes. 

INGRAHAM,  F.  J. — In  these  actions  judgments  were  docketed 
in  April,  1848.  Executions  were  issued  to  the  sheriff  of  Ul- 
ster County  in  May,  1848,  upon  which  certain  land  was  sold, 
and  the  plaintiff  was  the  purchaser ;  on  receiving  the  certifi- 
cate from  the  sheriff  he  endorsed  on  the  executions  an  acknow- 
ledgment of  payment.  It  was  subsequently  discovered  that 
the  sale  was  void,  because  the  executions  purported  to  be  on 
judgments  in  the  Supreme  Court. 

The  plaintiff  then  applied  to  this  court  in  January,  1851, 
for  an  order  allowing  the  plaintiff  to  issue  new  executions  to 
the  sheriff  for  the  whole  amount  of  the  judgments.  This  mo- 
tion was  granted  about  April,  1851.  The  propriety  of  such  a 
course  was  sanctioned  in  Suydam  v.  Holden,  (Court  of  Ap- 
peals, Oct.,  1853). 

In  February,  1856,  new  executions  were  issued,  and  the  de- 
fendants now  moved  to  set  aside  the  executions  so  issued,  upon 
the  ground  that  they  were  issued  after  the  lapse  of  more  than 
five  years  from- the  date  of  the  judgment,  without  leave  of  the 
court  therefor. 
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In  the  first  instance,  the  executions  were  undoubtedly  a 
nullity.  The  sale  was  void  and  the  whole  proceeding  might 
have  been  disregarded,  and  executions  upon  the  judgments 
issued,  but  that  did  not  preclude  the  plaintiff  from  making  the 
motion  which  he  did,  for  an  order  of  the  court  allowing  him 
to  issue  executions  anew,  and  thereby  relieving  himself  from 
the  consequences  of  the  erroneous  proceeding  upon  the  former 
executions.  He  had  the  power  to  issue  executions  at  any 
time  within  five  years  after  the  date  of  the  judgment  without 
any  order  of  the  court.  Section  283  of  the  Code  expressly 
provides  for  such  a  case  whether  the  judgment  had  been  re- 
covered theretofore  or  should  be  thereafter. 

The  question  then  arises  whether,  after  the  lapse  of  five 
years,  the  plaintiff  should  have  applied  for  leave  to  issue  exe- 
cution or  whether  the  order  made  in  1851  can  be  considered 
as  a  substitute  for  such  an  order. 

I  cannot  adopt  the  conclusion  that  the  order  of  April,  1851, 
made  for  the  purpose  of  avoiding  the  irregular  proceedings  on 
the  first  executions  can  have  the  effect  of  satisfying  the  pro- 
visions of  section  284  of  the  Code,  and  thereby  sanctioning 
the  issue  of  the  last  executions,  although  more  than  five  years 
from  the  date  of  the  judgments  had  elapsed.  That  section 
provides  that  after  the  lapse  of  five  years  from  the  entry  of 
the  judgment  an  execution  can  be  issued  only  by  leave  of  the 
court,  upon  motion,  with  personal  notice  to  the  adverse  party. 

To  obtain  such  leave  it  is  necessary  that  satisfactory  proof 
should  be  furnished  that  the  whole  or  part  of  the  judgment 
was  due.  The  intent  of  this  section  evidently  was  that  if  no 
execution  issued  before  five  years  had  expired  from  the  date 
of  the  judgment,  proof  should  be  furnished  at  that  time  of 
the  amount  remaining  due  upon  the  judgment  before  the  exe- 
cution should  be  issued.  The  order  of  1851  was  not  intended 
for  this  purpose.  A  perusal  of  the  papers  must  satisfy  any 
one  that  the  object  of  the  order  was  to  get  rid  of  the  proceed- 
ings on  the  erroneous  executions.  The  fact  that  two  years  had 
expired  did  not  render  the  order  necessary,  because  1  have 
shown  before  that  the  execution  might  have  been  issued 
within  five  years  without  such  order,  and  no  other  object  could 
have  been  intended.  My  construction  of  that  section  is,  that 
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the  application  can  only  be  made  after  five  years  have  elapsed 
from  the  date  of  the  judgment.  The  law  supposes  the  judg- 
ment to  be  unpaid  for  five  years.  After  that  time  it  presumes 
payment,  and  requires  the  plaintiff  to  show  by  proof  that  the 
judgment  either  in  whole  or  in  part  is  still  unpaid.  The  de- 
fendant, on  such  an  application,  has  a  right  to  be  heard  as  to 
what  is  remaining  unpaid  upon  the  judgment  after  the  lapse 
of  five  years  from  its  date.  If  he  is  concluded  by  an  order 
made  before  two  years  have  elapsed,  the  object  of  the  section 
is  defeated. 

I  think  the  order  at  special  term  should  be  reversed,  and  the 
motion  to  set  aside  the  executions  granted  ;  but  as  the  ques- 
tion is  new,  no  costs  should  be  allowed  on  this  motion  to  either 
party. 


OSTERSTOCK  a.  LENT. 

New  York  Common  Pleas  ;  General  Term,)  July,  1856. 
DISTRICT  COURT. — ATTACHMENT. — SIGNATURE  OF  CLERK. 

An  attachment  issued  in  a  district  court  against  a  non-resident  debtor,  must  be 
signed  and  issued  by  the  clerk,  not  by  the  justice. 

Appeal  from  a  judgment  of  the  justice  of  a  district  court. 

INGRAHAM,  F.  J. — This  action  was  commenced  by  attach- 
ment issued  and  signed  by  the  justice,  upon  an  affidavit  show- 
ing the  defendant  to  be  a  non-resident,  and  that  he  was 
indebted  to  the  plaintiff  upon  contract. 

The  objections  of  the  defendant  to  the  mode  of  commencing 
the  action  having  been  over-ruled,  the  defendant's  counsel  did 
not  make  any  further  defence,  and  judgment  by  default  was 
entered  against  him. 

The  statute  in  regard  to  assistant  justices'  courts  (Laws  of 
1820,  3),  directs  that  the  clerk  shall  make  out  and  sign  all 
process. 
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This  statute  is  applicable  to  the  present  district  courts,  and 
if  the  attachment  in  the  case  is  the  commencement  of  the 
action,  then  it  should  have  been  signed  in  the  mode  prescri- 
bed by  law. 

By  section  33  of  the  non-imprisonment  act,  it  is  provided 
that  if  the  defendant  resides  out  of  the  county,  he  may  be  pro- 
ceeded against  by  summons  or  attachment.  This  is  the  mode 
of  commencing  the  action.  We  have  not  been  referred  to 
any  provision  of  the  statute  altering  the  law  above  referred  to, 
nor  have  we  been  able  to  find  any,  allowing  the  justice  to  sign 
the  process. 

When  the  proceeding  is  by  attachment,  the  application 
should  be  made  to  the  court,  and  on  the  attachment  being 
ordered,  the  clerk  should  sign  and  issue  it. 

There  is  nothing  in  the  act  of  1851  requiring  such  attach- 
ment to  be  made  under  seal.  The  case  referred  to  by  the 
defendant's  counsel*  related  to  the  Marine  Court,  and  was 
governed  by  the  statute  especially  applicable  to  that  court. 

The  cause  of  action  was  sufficiently  set  out,  but  the  first 
objection  is  fatal  to  the  jurisdiction  of  the  court,  and  renders 
a  reversal  of  the  judgment  necessary, 
sts. 


UBSDELL  a.  ROOT. 

New  York  Common  Pleas ;  General  Term  ;   July,  1856. 
REFERENCE. — APPEAL. — WAIVER. 

An  order  to  refer  a  cause  brought  to  recover  upon  an  account,  is  not  an  appealable 

order. 
When  a  party   proceeds  to  try  a  cause  under  an  order   of  reference,  be  thereby 

waive*  any  right  to  appeal  from  that  order. 

Motion  to  dismiss  an  appeal  from  an  order  of  reference. 

This  action   was  brought  by  Ubsdell,  Pierson  and  Lake, 
against  one  Root,  to  recover  for  goods  sold  and  delivered  to 

•  We  presume  that  Churchill  a.  Marsh,  (2  Ante,  219).  is  the  case  alluded  to. 
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the  wife  of  defendant.  The  account  of  the  sales  consisted  of 
ten  items. 

Issue  was  joined,  and  the  cause  regularly  brought  on  for 
trial,  and  being  called,  the  plaintiffs'  attorney  moved  for  a 
reference,  on  the  ground  that  the  trial  would  involve  the 
examination  of  a  long  account.  The  judge  was  of  opinion 
that  the  cause  ought  to  be  referred ;  and  after  some  discussion 
between  the  attorneys,  a  sole  referee  was  agreed  upon  by 
them,  and  an  order  of  reference  entered  by  the  plaintiff's 
attorney. 

The  attorney  and  counsel  of  defendant  attended  before  the 
referee,  pursuant  to  notice  of  reference,  and  made  no  objection 
to  proceeding.  Testimony  was  taken  for  about  four  hours ; 
most  of  that  time  being  occupied  by  the  defendant's  counsel 
in  cross-examining  the  plaintiffs'  witnesses. 

After  this  hearing,  the  defendant  appealed  from  the  order 
of  reference ;  and  the  plaintiff  thereon  moved  to  dismiss  the 
appeal. 

D.  MoMahon  for  the  motion. — I.  The  order  of  reference'is 
not  appealable.  The  action  is  such  that  the  court  might  of  its 
own  motion  refer  it  to  three  referees ;  (Code,  §  271,)  and  the 
defendant  consented  to  the  selection  of  a  sole  referee,  instead 
of  three.  Whether  an  action  involves  the  examination  of  a 
long  account  is  a  matter  resting  in  the  discretion  of  the  judge, 
and  his  decision  is  not  appealable. 

II.  "Were  the  order  appealable,  still  the  appearance  of 
defendant's  counsel  on  the  reference,  and  his  cross-examining 
the  witnesses,  amounts  to  a  consent  to  the  order,  or  certainly 
to  a  waiver  of  any  right  to  appeal,  or  to  object  to  it.  (Renouil 
v.  Harris,  1  Code  JR.,  125 ;  Comb  v.  Wykoff,  1  Cai.  R,  147). 

INGRAHAM,  F.  J. — The  order  of  reference  in  this  case  was 
made  on  motion  for  that  purpose.  The  cause  is  one  in  which 
a  reference  may  be  made  without  the  consent  of  parties,  it 
being  an  action  on  an  account.  Where  such  is  the  case,  it  rests 
in  the  discretion  of  the  judge  who  hears  the  motion  whether 
to  refer  it  or  not,.  In  such  a  case  the  exercise  of  such  a  discre- 
tion is  not  the  subject  of  review  by  the  general  term,  as  a 
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matter  affecting  the  merits.  We  have  provided  for  reviewing 
such  orders,  when  the  party  aggrieved  obtains  the  judge's  cer- 
tificate that  the  question  involved  is  of  sufficient  importance, 
or  doubt,  to  warrant  such  review.  As  no  such  certificate 
was  obtained,  we  think  the  order  appealed  from  was  not  an 
order  involving  the  merits,  and  that  no  appeal  will  lie  from  it. 
The  cases  cited,  (Gray  v.  Fox,  1  Code  It.  N.  S.,  336  ;  Bryan 
v.  Brennan,  7  How.  Pr.  7?.,  359 ;  Dean  v.  The  Empire  State 
Mutual  Insurance  Company,  9  7J.,  69),  are  in  point. 

Even  if  this  order  was  an  appealable  order,  the  defendant, 
by  appearing  on  the  reference  and  proceeding  with  the  trial, 
has  waived  any  right  to  appeal.  If  he  had  still  intended  to 
prosecute  the  appeal  he  should  have  applied  for  a  stay  of  pro- 
ceedings. It  can  hardly  be  considered  as  proper  or  consistent 
with  a  due  administration  of  justice,  that  after  the  parties 
have  appeared  and  tried  a  cause  on  the  merits,  the  court 
should  set  aside  all  the  proceedings  upon  a  mere  question  of 
practice. 

It  also  appears  from  the  papers,  that  the  referee  was  agreed 
upon  between  the  parties,  and  the  subsequent  proceedings  on 
reference  abundantly  show  that  the  reference  was  necessary. 

Tjje  motion  is  granted. 


FOREST  a.  FOREST. 
New  York  Superior  Court;  General  Term,  January,  1856. 

DIVORCE. — ALIMONY.  —  SUBMISSION  OF   SPECIFIC   QUESTIONS. — 

DOWER. 

Of  the  abolition  of  feigned  issues,  and  of  jury  trial   under  the  Code,  in  actions  for 

divorce  on  the  ground  of  adultery. 
The  Code  hat  not  rendered  it  necessary  or  proper  that,  in  action*  fur  divorce,  the 

question  of  alimony  should  be  submitted  to  the  jury. 
The  amount  of  alimony,  and  the  proper  order  for  the  custody  and  maintenance  of 

the  children,  are  matters  for  the  consideration  of  the  court. 
Whether  in  an  action  for  a  divorce  the  court  might  not,  under  its  general  authority 

to  propote  questions  to  the  jury,  direct  them  to  find  specially  the  value  of  de- 

fendaut's  property,  with  a  view  to  use  such   finding  as  one  of  the  elements  to  be 
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afterwards  considered  in  connection  with  other  circumstances  in  determining 
what  alimony  should  be  awarded  to  the  plaintiff, — Query. 

Where  the  admission  of  improper  evidence  could  by  legal  necessity  do  no  injury,  it 
may  be  disregarded. 

Under  section  261  of  the  Code,  it  rests  in  the  discretion  of  the  presiding  judge,  at 
the  trial,  to  submit  such  questions  to  the  jury  as  at  the  time  he  thinks  proper  ; 
and  if,  upon  appeal,  it  appears  evident  that  upon  the  whole  verdict  the  respond- 
ent is  entitled  to  judgment,  the  circumstance  that  in  addition  to  a  finding  upon 
material  questions,  there  is  also  a  finding  upon  some  that  are  not  material  to  any 
determination  to  be  made  by  a  jury, — e.  g.,  that  in  a  divorce  case  they  have  found 
upon  the  question  of  alimony, — ought  not  to  vitiate  the  verdict  upon  the  questions 
properly  submitted  to  them. 

The  amount  of  alimony  to  be  awarded  upon  granting  a  divorce  is  within  the  sound 
discretion  of  the  court. 

And  alimony  may  be  made  to  commence  from  the  filing  of  the  complaint 

In  an  action  for  a  divorce  on  the  ground  of  adultery,  the  defendant,  after  verdict 
against  him  upon  the  issue  of  criminality,  should  be  permitted  to  produce  proofs, 
and  either  upon  a  reference  or  upon  a  hearing  before  the  court,  should  be  allowed 
to  show  such  facts  as  are  proper  to  be  considered  in  determining  the  amount  of 
alimony,  the  time  when  it  should  commence,  &c. 

The  defendant  may  be  required  to  give  security  for  the  payment  of  alimony,  by 
lien  on  his  real  estate. 

A  wife  to  whom  a  divorce  a  vinculo  is  granted  for  the  adultery  of  her  husband,  is 
notwithstanding  entitled  to  dower  upon  his  death. 

The  court  cannot  require  the  release  of  her  dower  right  as  a  condition  of  granting 
a  divorce,  nor  impose  the  execution  of  such  a  release  upon  her  peremptorily. 

It  seems  that  the  award  of  alimony  is  subject  to  modification  from  time  to  time,  as 
may  be  just;  and  that  leave  should  be  given  in  the  decree  to  apply  for  such 
modification  as  the  changing  circumstances  of  the  parties  may  render  just. 

Appeal  from  a  judgment  rendered  upon  a  verdict. 

This  action  was  brought  by  Catharine  !N".  Forest  against  her 
husband,  Edwin  Forest,  to  procure  a  divorce  on  the  ground  of 
adultery.  The  answer  denied  the  charges  of  the  complaint, 
and  set  up  recriminatory  charges  of  adultery  alleged  to  have 
been  committed  by  the  plaintiff,  upon  which  the  defendant 
prayed  to  be  divorced  from  her.  The  action  was  tried  before 
Chief  Justice  Oakley  and  a  jury,  in  December,  1851,  and 
January,  1852 — the  trial  occupying  thirty-three  days. 

On  the  trial  each  party  put  in  evidence  tending  to  show  the 
other  guilty  of  adultery,  and  also  evidence  tending  to  rebut 
the  charges  made  by  the  other.  A  large  number  of  exceptions 
were  taken  to  the  rulings  of  the  court  admitting  and  exclu- 
ding evidence  offered. 
VOL.  III.— 10 
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On  behalf  of  Mrs.  Forest  evidence  was  also  offered  to  show 
the  value  of  the  defendant's  property,  with  a  view  of  enabling 
the  jury  to  determine  the  amount  of  alimony  to  which  she 
would  be  entitled,  in  case  the  verdict  were  in  her  favor.  This 
evidence  was  objected  to  on  behalf  of  the  defendant.  The  Chief 
Justice  admitted  it,  observing  that  it  was  very  desirable  to 
avoid  the  necessity  of  going  over  the  proceedings  again.  The 
subject  of  alimony  was  formerly  referred  to  a  proper  officer, 
and  his  decision  was  under  the  supervision  of  the  chancellor. 
The  proper  course  under  the  Code  was,  however,  not  settled. 
As  the  admission  of  the  testimony  could  have  no  effect  upon 
the  verdict  upon  the  issues,  he  would  receive  it. 

The  jury  were  then  directed  to  return  answers  to  special 
questions ;  the  last  of  which  was  : — "  What  amount  of  alimony 
ought  to  be  allowed  the  plaintiff?"  To  which  the  jury 
answered — "Three  thousand  dollars." 

Upon  the  whole  verdict,  judgment  was  entered,  granting  the 
divorce  applied  for  by  Mrs.  Forest, — denying  that  applied  for 
by  Mr.  Forest — awarding  to  Mrs.  Forest  three  thousand  dol- 
lars annually,  as  alimony, — and  requiring  that  the  defendant 
should  give  security  upon  his  real  estate  for  its  payment,  and 
that  wlienever  the  right  of  appeal  should  have  been  determin- 
ed, and  the  required  security  tendered,  the  plaintiff  should 
release  her  dower  in  the  defendant's  real  estate. 

From  this  judgment  both  parties  appealed  ; — the  defendant, 
upon  numerous  exceptions  to  rulings  of  the  court  upon  evi- 
dence offered  on  the  question  of  adultery,  and  upon  exceptions 
to  the  admission  of  evidence  upon  the  value  of  defendant's 
property,  and  to  the  submission  of  the  question  of  alimony  to 
the  jury  ; — the  plaintiff,  upon  exceptions  to  that  portion  of  the 
final  decree  which  required  the  plaintiff,  in  certain  conMngen- 
cies,  to  release  her  right  of  dower. 

The  opinion  on  the  appeal  being  very  voluminous,  we  omit 
all  that  part  of  it  which  relates  to  the  questions  of  evidence 
involved,  and  give  only  the  concluding  portion,  treating  of  the 
proper  mode  of  determining  the  question  of  alimony,  and  ot 
the  dower  right. 

John  Van  Burcn  for  the  defendant's  appeal ;  after  arguing 
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twenty-three  points  based  upon  the  exceptions  to  the  rulings 
upon  e%ridence. 

XXIV.  The  court  erred  in  allowing  testimony  to  go  to  the 
jury  as  to  the  amount  of  defendant's  property,  for  the  pur- 
pose of  enabling  the  jury  to  determine  the  amount  of  alimony 
to  which  the  defendant  would  be  entitled  in  the  event  a  ver- 
dict was  found  in  her  favor.  This  was  not  one  of  the  issues 
of  fact  which  the  court  directed  to  be  tried  by  a  jury  by  the 
special  order  under  which  the  parties  proceeded  to  trial.  Such 
aii  issue  could  not  be  tried  by  a  jury  either  before  or  since 
the  Code.  It  was  not  among  the  issues  which  the  jury  were 
summoned  and  sworn  to  try.  .  It  was  sprung  on  the  defendant 
at  the  termination  of  the  trial,  and  after  the  plaintiff  had  twice 
rested.  It  not  only  prejudiced  the  defendant  on  the  question 
of  the  amount  of  alimony,  but  was  calculated  and  used  to  con- 
firm the  inferences  sought  to  be  drawn  from  a  portion  of  the 
testimony,  that  defendant  was  corruptly  using  his  abundant 
means  in  a  conspiracy  against  his  wife's  peace  and  honor. 

XXY.  The  court  erred  in  awarding  alimony  at  the  rate  of 
$3,000  a  year  from  the  commencement  of  the  action,  or  at  any 
rate  whatever,  until  the  defendant  had  had  an  opportunity  of 
meeting  and  overcoming  legal  testimony  upon  the  point.  The 
issue  was  not  properly  submitted  to  the  jury.  "No  legal  testi- 
mony was  given  upon  it,  and  the  allowance  granted  was 
extravagant,  for  it  was  shown  by  the  testimony  that  the  sum 
of  $1,500  a  year  had  been  paid  to  and  received  by  the  plain- 
tiff, as  her  allowance,  up  to  February,  1852. 

XXVI.  The  court  erred  in  allowing  the  plaintiff's  attorney 
and  counsel  extra  costs,  counsel  fees  and  expenses,  under  the 
pretence  of  alimony  to  the  plaintiff.  An  examination  of  the 
item  of  $3,750,  directed  by  the  judgment  to  be  paid  to  the 
plaintiff,  or  her  attorney,  on  February  10,  1852,  will  show, 
as  the  fact  notoriously  was,  that  the  court  did  make  such 
an  allowance.  No  credit  was  given  for  the  $1,500  per  annum, 
paid  quarterly  in  advance,  up  to  and  on  November  1,  1851. 
The  court  must  therefore  infer  that  plaintiff  was  entitled  to 
$4-,f)00  a  year  while  this  suit  was  pending,  or  see,  'as  the  fact 
was,  that  the  court  below  designedly  made  a  decree  presenting 
the  plaintiff  with  $1,500  a  year  for  two  years.  On  these 
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exceptions,  a  new  trial  should  be  ordered,  with  costs  to  abide 
the  event. 

Charles  (PConor,  for  the  plaintiffs  appeal. — I.  There  is  no 
warrant  in  law  or  in  reason  for  rewarding  the  defendant's 
criminality  by  an  exoneration  of  his  estate  from  a  lien  which 
has  attached  in  favor  of  the  plaintiff  by  virtue  of  her  marriage. 
If  the  plaintiffs  inchoate  right  of  dower  should  ever  become 
perfect,  and  vest  in  possession,  it  may  be  of  great  value.  It 
would  be  monstrous,  if  the  defendant's  heirs  should  be  allowed, 
in  such  an  event,  to  reap  a  profit  from  Mr.  Forest's  crimi- 
nality. 

II.  The    statute    forbidding    the    convicted    adulterer    to 
marry  again  during  the  life  of  the  plaintiff,  is  diametrically 
opposed  to   the  principle  of  the  decision  appealed  from  by 
the  plaintiff. 

III.  The  objection  to  the  ruling  of  the  court  is,  that  by  tne 
statute  and  decisions  of  the  Court  of  Appeals,  it  is  settled  that 
a  wife's  right  of  dower  is  not  affected  by  a  decree  of  divorce. 
The  court  seem  to  have  thought  that  a  decree  of  divorce 
entirely  separated  all  relations  between  man  and  wife,  and 
that  nothing  of  this  sort  should  be  allowed  to  hang  as  a  mill- 
stone around  the  neck  of  the  former  husband,  but  that  each 
party  should  have  a  new  start,  free  from  all  bonds  and  con- 
nections, except  the  amount  of  alimony  to  be  paid.    The  court, 
however,  went  out  of  its  way  in  deciding  on  this  point  as  it 
did,  though  at  first  it  might  seem  right  and  proper.     Yet,  cir- 
cumstances might  conspire  to  render  it  unjust.     Should  Mr. 
Forest  die,  leaving   great  wealth,  and  the  plaintiff  survive 
him,  it  is  manifestly  unjust  that  she  should  not  have  the  same 
right   of  dower   that  she  possessed  when  a  wife.     On  this 
ground,  the  judgment,  as  respects  this  question,  ought  to  be 
vacated. 

BY  THE  COURT,*  WOODRITF,  J. — after  disposing  of  the 
twenty-three  points  urged  by  defendant  upon  his  exceptions 
to  the  rulings  respecting  the  evidence  upon  the  issues. 


Prmrnt  Woo.lruffanJ  Dotworth,  J  J. 
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The  defendant  insists  that  the  court  erred,  in  allowing  testi- 
mony to  be  given  tending  to  show  the  value  of  the  defendant's 
real  estate,  and  in  submitting  to  the  jury  the  question  what 
amount  of  alimony  ought  to  be  allowed  to  the  plaintiff. 

At  the  close  of  the  evidence  relating  to  the  question  of  the 
guilt  or  innocence  of  the  parties,  or  either  of  them,  the  plain- 
tiff "  offered  and  proposed  to  prove  the  value  of  the  real  estate 
belonging  to  the  defendant,  for  the  purpose  of  submitting  to 
the  jury  the  question  as  to  the  amount  of  alimony  to  which 
the  plaintiff  should  be  entitled,  in  case  a  verdict  was  found  in 
her  favor  on  the  issues  now  tried." 

The  defendant's  counsel  objected  to  the  introduction  of  any 
evidence  to  the  jury  as  to  the  value  of  the  property  of  the 
defendant. 

The  court  overruled  the  objection,  and  the  defendant's  coun- 
sel excepted. 

Thereupon  the  plaintiff  recalled  a  witness,  Thomas  "Whitely, 
who  gave  evidence  touching  the  value  of  the  defendant's  real 
estate,  which  he  described ;  and  the  value  of  the  several  par- 
cels, as  estimated  by  him,  amounted  in  all  to  from  $144,000 
to  167,000. 

I.  Under  the  provisions  of  the  Revised  Statutes,  when  a  bill 
was  filed  for  a  divorce  on  the  ground  of  adultery,  if  the 
offence  charged  was  denied,  the  Court  of  Chancery  was  directed 
unqualifiedly  to  direct  a  feigned  issue  to  be  made  up,  for  the 
trial  of  the  facts  contested  by  the  pleadings,  by  a  jury  of  the 
country.  (2  Reo.  Stats.,  §  39  [40]). 

This  action  was  commenced  on  or  about  November  10, 
1850,  and  the  cause  was  at  issue  by  the  putting  in  of  a  reply 
to  the  defendant's  answer,  on  or  about  December  21,  1850. 

At  that  time  the  terms  of  the  Code  relating  to  issues  and 
the  mode  of  trial,  declared  that  an  issue  of  fact  in  an  action 
for  the  recovery  of  money  only,  or  of  specific  real  or  personal 
property,  (§  253),  must  be  tried  by  a  jury, — "and  that  every 
other  issue  is  triable  by  the  court,  (§  254),  which,  however, 
may  order  the  whole  issue,  or  any  specific  question  of  fact 
involved  therein  to  be  tried  by  a  jury,"  &c.  By  section  72  of 
the  Code,  it  was  also  declared  that  "  feigned  issues  are  abol- 
ished, and  instead  thereof,  in  the  cases  where  the  power  now 
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exists,  to  order  a  feigned  issue,  or  where  a  question  of  fact  not 
put  in  issue  by  the  pleadings  is  to  be  tried  by  a  jury,  an  order 
for  the  trial  may  be  made,  stating  distinctly  and  plainly  the 
question  of  fact  to  be  tried,  and  such  order  shall  be  the  only 
authority  necessary  for  a  trial." 

It  is  obvious,  that  under  these  provisions  of  the  Code,  the 
only  change  made  by  the  legislature  in  the  mode  of  trial  of  an 
action  for  a  divorce  on  the  ground  of  adultery,  by  a  jury,  was 
a  direction,  that  instead  of  a  feigned  issue,  an  order  for  the 
trial  must  be  made,  stating  distinctly  and  plainly  the  questions 
of  fact  to  be  tried.  And  these  sections  of  the  Code  read  in 
connection  with  the  section  of  the  Revised  Statutes  above 
referred  to,  produce  a  result  in  actions  for  divorce  which  may 
be  stated  thus : — "  Where  the  power  now  exists  to  order  a 
feigned  issue,"  (Code,  §  72,)  i.  e.  "  if  the  offence  charged  be  de- 
nied," (2  Rev.  Stats.,  145,  §  39,  [40]  )  "  an  order  must  be  made" 
(Code,  §  72),  "for  the  trial  of  the  facts  contested  by  the  plead- 
ings." (2  Rev.  Stats.,  ut  supra). 

The  statute  existing  before  the  Code  having  made  a  trial  of 
the  facts  contested  by  the  pleadings  before  a  jury  a  peremp- 
tory requirement,  it  remained  so  after  the  Code,  substituting 
an  order  in  the  place  of  the  fiction  used  for  that  purpose  under 
the  chancery  practice. 

In  this  condition  of  the  statutes  on  the  subject,  the  order  for 
the  trial  of  the  specific  questions  of  fact  contested  by  the 
pleadings  in  the  present  action  was  made. 

Before  those  questions  were  brought  to  trial,  in  the  session 
of  1851,  the  language  of  the  Code  was  amended. 

This  gave  rise  to  the  doubt  which  appears  to  have  influen- 
ced the  conduct  of  the  present  trial. 

That  doubt  teems  to  have  been  suggested  by  the  amended 
phraseology  of  section  252  (§  253  of  Code  of  1852),  which  is 
in  these  terms  : — "  An  issue  of  fact  in  action  *  *  *  for  a  di- 
vorce from  the  marriage  contract  on  the  ground  of  adultery, 
must  be  tried  by  a  jury." 

It  is  quite  clear  to  our  minds,  that  by  the  amendment  of 
this  section  no  change  was  made  in  the  law  regulating  the 
trial  of  this  case,  in  respect  to  the  questions  to  be  tried. 

Under  tho  Revised  Statutes  and  the  Code  as  it  stood  in 
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1849  and  1850,  the  "facts  contested  by  the  pleadings"  were  to 
be  tried  by  a  jury,  in  pursuance  of  an  order  for  such  trial, 
stating  plainly  and  distinctly  the  questions  of  fact  to  be  tried. 

By  the  amendment  of  1851,  "  an  issue  of  fact  in  an  action 
for  a  divorce  *  *  *  must  be  tried  by  a  jury — and  by  section  259 
an  issue  of  fact  arises  upon  a  material  allegation  in  the  com- 
plaint, controverted  by  the  answer,  or  upon  new  matter  in  the 
answer  controverted  by  the  reply,  or  upon  new  matter  in  the 
reply,  "  which  by  section  168  is  to  be  taken  as  controverted." 
It  need  hardly  be  added  that,  under  this  definition,  in  section 
259,  "an  issue  of  fact"  which  is  to  be  tried  by  the  jury,  is 
equivalent  to  the  language  of  the  Revised  Statutes,  "  the  facts 
contested  by  the  pleadings  ;"  and  must  be  tried  by  a  jury. 

Whether  the  phraseology  of  section  253  (252),  now  dis- 
penses with  the  order  stating  the  questions  of  fact  to  be  tried, 
it  is  not  necessary  to  say.  If  the  amendment  of  that  section 
has  not  dispensed  with  such  an  order,  then  the  questions  were 
properly  submitted  to  the  jury,  under  the  order  made  for  that 
purpose.  If  by  such  amendment  the  order  is  dispensed  with, 
it  was  nevertheless  regular  and  proper  to  submit  the  same 
questions  to  the  jury,  to  be  answered  specifically,  because  sec- 
tion 261  of  the  Code  in  terms  authorizes  the  court  in  all  cases  to 
instruct  the  jury  to  find  upon  particular  questions  of  fact  stated 
in  writing.  Both  before  and  since  the  amendment  of  1851,  the 
questions  of  fact  contested  by  the  pleadings,  or  which  is  the 
same  thing,  the  allegations  of  one  party  controverted  by  the 
other,  are  to  be  tried  by  a  jury,  and  neither  before  nor  since 
the  Code  was  it  necessary  to  submit  to  the  jury  any  other 
questions. 

2.  Recurring  to  the  complaint  inthis  action,  it  appears  that  the 
plaintiif,  after  setting  forth  the  charges  upon  which  she  asserts 
her  title  to  a  divorce,  further  avers  that  the  defendant  is  pos- 
sessed of  sundry  lands  and  the  improvements  thereon,  specifi- 
cally named  in  the  complaint,  and  also  of  personal  estate  of 
large  value,  and  that  the  real  and  personal  estates  of  the 
defendant  are  of  the  value  of  two  hundred  thousand  dollars, 
at  the  least,  and  that  the  clear  annual  income  received  there- 
from by  the  defendant  is  not  less  than  six  thousand  dollars. 

Upon  the  whole  complaint,  after  praying  for  a  dissolution 
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of  the  marriage  contract,  the  plaintiff  also  prays  that  the 
defendant  provide  a  suitable  allowance  for  her  support,  and 
that  such  judgment  for  such  allowance  direct  the  same  to  be 
paid  or  made  out  of  the  property  of  the  defendant,  and  be 
made  a  charge  or  lieu  upon  his  real  estate  within  the  State  of 
New  York. 

The  defendant,  by  his  answer,  after  denying  the  charges  of 
the  plaintiff,  and  setting  up  recriminatory  charges,  as  a  ground 
for  his  claim  to  be  divorced  from  the  plaintiff,  avers  that  a 
certain  portion  of  his  real  property  contains  only  about  fifty- 
four  acres  instead  of  seventy-four,  as  charged  by  the  plaintiff, 
and  denies  that  his  real  and  personal  property  is  worth  more 
than  one  hundred  and  fifty  thousand  dollars,  or  that  his  clear 
yearly  income  therefrom  exceeds  four  thousand  dollars. 

Upon  the  trial,  the  presiding  judge,  instead  of  submitting  to 
the  jury  the  questions  raised  by  the  allegations  and  denials 
above  stated,  (viz.,  what  is  the  value  of  the  real  and  personal 
property  of  the  defendant,  and  what  is  the  clear  yearly  income 
therefrom),  submitted,  in  addition  to  the  questions  which  had 
been  previously  ordered  to  be  tried,  the  distinct  question — 
"  8th.  What  amount  of  alimony  ought  to  be  allowed  annu- 
ally to  the  said  plaintiff?" 

The  objections  made  by  the  defendant  on  the  trial,  and  his 
exceptions  to  the  ruling  of  the  court  in  relation  to  this  sub- 
ject, were  two  in  number. 

first,  lie  objected  to  the  introduction  of  any  evidence  to 
the  jury  as  to  the  value  of  the  property  of  the  defendant. 
The  court  nevertheless  received  the  evidence  of  the  witness, 
Thomas  Whitely,  upon  that  subject. 

Second.  The  defendant's  counsel  excepted  to  the  submission 
of  question  8,  above-mentioned,  to  the  jury. 

In  relation  to  the  admission  of  the  evidence,  it  is  to  be  noti- 
ced that  the  offer  of  the  evidence  was  limited  to  a  specific 
purpose,  and  it  was  received  for  that  purpose  only,  viz., 
'•  for  the  purpose  of  submitting  to  the  jury  the  question  as  to 
the  amount  of  alimony  to  which  the  plaintiff  should  be  enti- 
tled, in  case  a  verdict  should  be  found  in  her  favor." 

If  it  was  proper  to  submit  that  question  to  the  jury,  then  the 
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evidence  is  relevant  and  proper.  This  is  not,  and  cannot  be 
denied. 

If  that  question,  in  the  precise  form  in  which  it  was  put, 
was  not  a  proper  one  for  the  decision  of  the  jury,  then  the  ad- 
mission of  the  evidence  forms  no  ground,  we  think,  for  setting 
aside  the  verdict,  because,  confined  as  it  was  to  the  specific 
purpose  for  which  it  was  introduced,  it  was  wholly  unnatural 
and  superfluous  as  respects  any  other  issue.  We  can  only  say 
we  think  that  it  could  not  have  had  any  influence  upon  the 
verdict  in  any  other  respect. 

Before  the  Code  no  issue  was  formed  between  parties  upon 
the  question  of  alimony.  The  facts  constituting  the  grounds 
of  the  claim  of  the  party  to  a  divorce,  when  denied,  and  the 
respective  allegations  of  the  parties  bearing  upon  those  ques- 
tions were  the  subject  of  the  feigned  issue,  and  to  be  passed 
upon  by  the  jury,  (2  Rev.  Stats.,  145,  §  39  [40]  ),  and  if  upon 
the  verdict  rendered  upon  those  issues,  a  decree  dissolving  the 
marriage  contract  was  pronounced,  the  court  was  authorized 
to  make  a  further  decree  to  provide  for  the  support  of  the 
complainant,  (§44  [45]  ),  and  not  only  for  her  support,  but 
also  to  compel  the  defendant  to  provide  for  the  maintenance 
of  the  children  of  the  marriage.  And  the  allowance  is  to  be 
such  as  the  court  shall  deem  just  having  regard  to  the  circum- 
stances of  the  parties  respectively. 

Upon  an  attentive  consideration  of  the  subject,  we  are  sat- 
isfied that  the  provisions  of  the  Code  have  made  no  alteration 
in  the  course  of  proceeding  in  this  respect,  rendering  it  neces- 
sary or  proper  to  submit  the  question  of  alimony  to  the  jury. 
It  was  no  more  their  province  to  determine  what  further  order 
should  be  made  for  the  support  of  the  plaintiff,  than  it  would 
be  to  decide  what  order  should  be  made  to  provide  for  the 
maintenance  of  the  children  of  the  marriage  if  any  there 
were.  These  are  matters  for  the  determination  of  the  court. 

3.  The  provisions  of  section  44  are  above  stated  ;  and  by 
section  58  [59]  of  article  5,  (2  Rev.  Stats.,  148),  containing 
general  provisions  relating  to  the  subject,  the  court  may,  when 
the  wife  is  complainant,  during  the  pendency  of  the  action  or 
at  its  final  hearing,  or  afterwards  as  occasion  may  require, 
make  such  order  between  the  parties  for  the  care,  custody  and 
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education  of  the  children  of  the  marriage,  as  may  seem  neces- 
sary and  proper,  and  may,  at  any  time  thereafter,  annul,  vary 
or  modify  such  order.  And  by  section  59  [60]  the  court  may 
require  security  or  may  sequester  the  defendant's  personal 
estate  and  the  rents,  &c.,  of  his  real  estate,  and  cause  them  to 
be  applied  "  towards  such  maintenance  and  allowance  as  to 
the  court  shall  from  time  to  time  seem  just  and  reasonable." 

Under  the  similar  provisions  of  the  Revised  Laws  of  1818, 
(2  7jf.  Z.,  198-9,  §§4,  5,  &c.),  Chancellor  Kent  says  that  it 
was  in  the  power  and  discretion  of  the  court  to  vary  the  allow- 
ance from  time  to  time  according  to  the  circumstances  of  the 
parties,  and  decreed  leave  to  apply  to  the  court  for  that  pur- 
pose, "  as  future  circumstances  may  dictate  to  be  just."  (Miller 
v.  Miller,  6  Johns.  Ch.  7?.,  91).  So  in  Ilolmesv.  Holmes,  (4 
Barb.,  295).  Mr.  Justice  Barculo,  under  similar  provisions  rela- 
ting to  a  divorce  a  mensa  etthoro,  modified  the  order  directing 
the  husband  to  provide  alimony,  making  its  relinquishment 
a  condition  of  the  order  excluding  the  husband  from  the 
proceeds  of  property  subsequently  accruing  to  his  wife.  And 
in  Lawrence  v.  Lawrence,  (3  Paige,  267,  1832),  the  chancellor 
held  that  the  proportion  of  the  husband's  property  or  income 
which  is  to  be  allowed  to  the  wife  as  alimony,  either  pen- 
dente  lite  or  after  the  termination  of  the  suit,  is  in  the  dis- 
cretion of  the  court. 

The  language  of  the  chancellor,  as  well  as  the  language  of 
the  statute  itself,  (§  44  [45]  and  53  [54]  ),  warrant  no  distinc- 
tion in  this  respect  between  an  action  for  a  divorce  a  vinculo 
matrimonii  and  a  divorce  a  mensa  et  thoro,  and  the  chancel- 
lor adds,  that  in  fixing  the  amount  to  be  allowed,  the  court 
must  take  into  consideration  the  nature  of  the  husband's 
means,  the  situation  of  the  parties  in  society,  the  amount  of 
his  income,  and  whether  it  is  from  property  already  acquired, 
or  from  his  personal  and  daily  exertions,  whether  there  are 
or  are  not  children  or  other  relatives  of  the  husband  who 
have  claims  upon  him  for  sustenance,  &c.,  the  husband's 
ability  to  support  himself  and  family,  <fec. 

Neither  these  circumstances  nor  the  discretion  which  was 
to  be  exercised  thereupon,  were  the  subjects  of  inquiry  under 
the  feigned  issue  directed  by  section  39  [40]  of  the  statute. 


NEW-YORK.  155 


Forest  a.  Forest. 


That,  by  the  terms  of  the  statute,  related  to  the  offence 
charged,  arud  by  it  were  tried  and  determined  the  facts  upon 
which  the  right  to  a  dissolution  of  the  marriage  contract  de- 
pended. 

In  practice,  the  courts,  in  settling  the  feigned  issues,  inserted 
therein  enquiries  into  the  matters  set  up  as  a  defence,  as 
well  as  the  inquiry  into  the  offence  charged  in  the  bill ; 
{Chancery  Rules,  168),  and  added  an  inquiry  into  the  legiti- 
macy of  the  issue  of  the  marriage  where  that  question  was 
distinctly  made  in  the  bill  of  complaint,  and  which  the  stat- 
ute directs  shall  be  determined  upon  the  proofs  in  the  cause. 
(Cross  v.  Cross,  3  Paige,  140  ;  Wood  v.  Wood,  2  lt>.,  109 ; 
Smith  v.  Smith,  4  Jb.,  435.  Rule  169.) 

Nothing  in  the  statute  or  in  the  practice  of  the  court  made  it 
the  duty  of  the  court  to  embrace  in  the  feigned  issue  the 
amount  of  alimony,  or  the  facts  upon  which  it  depended. 
But  after  the  trial  of  the  feigned  issue  the  cause  was  brought 
regularly  to  a  hearing  at  a  stated  term  of  the  court,  at  which 
if  a  decree  of  divorce  was  granted,  such  further  decree  was 
made  in  respect  to  alimony  and  the  care,  custody,  &c.  of  the 
children,  if  any,  as  seemed  just  in  the  discretion  of  the  court; 
(Rule  170 ;  Daggett  v.  Daggett,  5  Paige,  509),  and  a  reference 
for  the  purpose  of  ascertaining  what  was  proper,  was  made 
if  necessary.  (Graves  v.  (5-raves,  2  Paige,  62  ;  2  Bai-b.  Ch. 
Pr.,  259,  260,  and  cases  cited,  267,  268).  The  case  of  Burr 
v.  Burr,  (7  Hill,  208),  shows  that  the  subject  of  alimony  rests 
in  the  discretion  of  the  court  in  the  fullest  manner. 

As  already  suggested,  the  provisions  of  the  Revised  Statutes 
on  this  subject  are  unrepealed,  and  with  the  single  difference 
that  a  feigned  issue  is  no  longer  proper,  the  practice  under 
the  statute  does  not  appear  to  us  to  be  changed.  The  ques- 
tions to  be  tried  by  the  jury  remain  the  same  ;  the  facts  con- 
tested by  the  pleadings  before  the  Code  were  the  material 
allegations  going  to  the  design  and  object  of  the  bill,  to  wit, 
the  decree  of  divorce ;  the  "  further  decree"  consequent 
thereon  was  then  and  is  now  for  the  determination  of  the 
court  under  all  the  circumstances  of  the  case,  and  the  situa- 
tion of  the  parties,  embracing  various  facts  which  formed  no 
subject  of  allegation  in  the  complaint  or  answer,  and  not  the 
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subject  of  consideration  at  all,  until  it  was  first  determined 
whether  a  divorce  should  or  should  not  be  granted.  (See  also 
Forms  of  Bills  for  Divorce,  2  Ho/m.  Chy.  Pr.,  2  Barb.  Chy. 
Pr.,  and  other  books  of  precedents). 

And  that  the  practice  on  this  subject  is  not  altered  by  sec- 
tion 253  [252]  of  the  Code,  directing  that  an  issue  of  fact  in 
an  action  for  a  divorce  shall  be  tried  by  a  jury,  further  ap- 
pears by  the  rules  adopted  by  the  judges  of  the  several 
courts  in  1852  and  185±,  (Rule  70  [71] )  which  require  the 
cause  to  be  heard  at  a  special  term  after  the  trial  of  the  issue. 

Our  conclusion  therefore  is,  that  the  "  material  allegations" 
in  the  complaint  controverted  by  the  answer,  (Code,  §  250), 
which  constitute  an  issue  of  fact  to  be  tried  by  a  jury  in  an 
action  for  a  divorce  from  the  marriage  contract  on  the  ground 
of  adultery,  (Code,  §  253),  are  those  allegations  in  the  com- 
plaint upon  which  the  right  to  the  decree  for  a  divorce  de- 
pends. Those  and  those  only  are  a  necessary  part  of  such  a 
complaint. 

The  circumstances  which,  in  a  subsequent  stage  of  the  pro- 
ceedings, are  to  regulate  the  discretion  of  the  court  in  its  fur- 
ther decree  awarding  alimony,  are  not  necessarily  nor  regularly 
any  part  of  the  issues  between  the  parties.  They  are  matters 
which  at  a  proper  term  and  in  such  form  as  may  be  thought 
proper,  are  to  be  laid  before  the  court  itself  for  the  guidance 
of  its  discretion  in  a  matter  with  which  the  jury  have  nothing 
to  do. 

We  do  not  find  it  necessary  to  say  that  the  allegations  in 
the  present  complaint  respecting  the  amount  and  value  of  the 
defendant's  property  and  the  income  therefrom,  and  the  de- 
fendant's denials  addressed  to  those  subjects,  were  wholly 
irrelevant  or  should  have  been  struck  out  on  motion. 

It  has  been  held  by  some  of  the  decisions  under  the  Code 
that  any  fact  may  be  stated  in  the  complaint  which  may  affect 
the  ultimate  relief  to  which  the  plaintiff  may  be  entitled,  and 
even  such  as  may  in  an  equity  suit  affect  the  question  of  costs 
only.  We  think,  however,  that  the  introduction  of  such  aver- 
ments in  an  action  for  a  divorce,  in  no  wise  enlarges  the  issues 
which  the  statutes  require  should  be  submitted  to  the  jury. 
They  are  in  no  sense  "the  facts  constituting  the  plaintiff's 
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cause  of  action."  (Code,  §  142).  They  are  not  facts  which 
the  plaintiff  must  prove  in  order  to  maintain  the  suit.  And 
in  our  judgment  it  is  the  better  practice  not  to  insert  them  in 
the  complaint  at  all.* 

4.  Nor  do  we  find  it  necessary  to  say  that  the  court  under  its 
general  authority  to  propose  questions  to  the  jury  might  not 
(under  sections  71  or  261)  have  directed  the  jury  to  find  spe- 
cially what  is  the  amount  and  annual  value  of  the  defendant's 
property,  with  a  view  to  use  such  finding  as  one  of  the  ele- 
ments to  be  afterwards  considered  in  connection  with  other 
circumstances,  in  determining  what  the  further  decree  in  regard 
to  alimony  should  award  to  the  plaintiff. 

We  doubt  whether  in  practice  that  would  be  deemed  the 
best  mode  of  conducting  the  trial  of  the  main  questions, 
which,  when  there  are  recriminatory  charges  and  allegations 
of  condonation,  are  already  sufficiently  complicated.  When 
the  value  and  income  of  the  defendant's  property  is  found, 
there  remain  other  matters  to  be  considered  and  facts  to  be 
taken  into  view,  to  enable  the  court  to  determine  what  shall 
be  such  further  decree  as  already  suggested.  On  this  point  it 
must  suffice  to  say,  that  no  such  question  was  in  this  case  or- 
dered to  be  tried  by  the  jury  pursuant  to  section  71.  And 
no  such  question  was  submitted  by  the  judge  on  the  trial  under 
section  261.  The  comprehensive  question, — What  alimony 
ought  to  be  allowed  to  the  plaintiff? — which  the  judge  did 
submit  to  the  jury,  was  a  question  involving  not  only  inquiry 
into  the  amount  and  value  of  the  defendant's  property,  but 
many  other  considerations,  and  we  cannot  resist  the  conviction 
already  expressed,  that  this  question  was  for  the  court,  and 
not  for  the  jury. 

The  result  is,  that  evidence  was  suffered  to  go  to  the  jury 
tending  to  prove  the  value  of  the  defendant's  real  estate,  when 
for  the  purposes  of  any  question  properly  submitted  to  the 
jury  such  evidence  was  wholly  irrelevant. 

*  That  only  the  facts  which  plaintiff  must  prove  to  maintain  his  action  should 
be  inserted  in  the  complaint,  see  Wooden  a.  Strew,  10  How.  Pr.  R.,  48;  I  Ante, 
497;  Oechs  a.  Cook,  3  Duer,  161;  2  Ante,  501  :  opposed,  see  Harris  a.  Cone, 
10  How.  Pr.  R.,  2&fl  ;  2  Ante,  498  ;  and  compare  Waunzer  a.  Baum,  1  E.  D. 
Smith's  C  P.  R  ,  261  ;  Goodrich  a.  Dunbar,  17  Barb.,  644.  That  additional  matter 
is  not  always  to  be  stricken  out  on  motion,  see  Martin  a.  Kanouse,  2  Ante,  330. 
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5.  If  we  could  see  that,  evidence  showing  the  defendant's  real 
estate  to  be  worth  from  $144,000  to  $167,000,  by  any  rational 
view  of  what  is  possible  could  have  influenced  the  minds  of  a 
jury  unfavorably  towards  him  upon  the  questions  whether  he 
had  or  had  not  committed  adultery, — or  whether  the  plaintiff 
was  or  was  not  guilty, — we  might  feel  bound  to  order  a  new 
trial,  because  such  evidence  was  received.  (Marquand  v. 
Webb,  16  Johns.  R.,  90 ;  Osgood  v.  Manhattan  Co.,  3  Cow., 
612 ;  People  v.  Wiley,  3  Hill,  194  ;  Weeks  v.  Loweree,  8 
Barb.,  534 ;  Clark  v.  Vorce,  19  Wend.,  232  ;  Dresser  v.  Ains- 
worth,  9  Barb.,  625  ;  Myers  v.  Malcolm,  6  Hill,  296  ;  Boyle 
v.  Colman,  18  Barb.,  42  ;  Worrall  v.  Parmlee,  1  Comst.,  520  ; 
Gary  v.  Sprague,  12  Wend.,  41). 

The  cases  cited,  and  others  therein  referred  to,  warrant 
us  in  saying  that  where  the  admission  of  the  evidence  on 
its  face  and  by  legal  necessity  could  do  no  injury,  because 
it  does  not  bear  in  the  least  degree  on  the  question  in  issue, 
it  may  be  disregarded. 

It  was  not  offered  nor  received  for  any  purpose  affecting 
the  main  issue,  and  it  was  so  expressly  stated  and  only  receiv- 
ed under  that  limitation.* 

For  the  purposes  of  such  an  inquiry  as  this,  the  jury  must 
Le  assumed  to  have  ordinary  intelligence,  and  to  be  governed 
by  conscientious  motives.  To  suppose  that  proof  that  the 
defendant  was  worth  $144,000,  could  affect  their  determina- 
tion of  the  question  whether  he  or  the  plaintiff'  had  committed 
adultery,  is  to  deny  to  the  jury,  as  we  think,  common  sense. 
And  to  suppose  that  they  would  allow  such  evidence  when 
received  for  another  nnd  totally  distinct  object  to  influence 
them  improperly  on  this  question,  is  to  deny  them  common 
honesty. 

We  think  for  this  reason,  that  the  admission  of  the  testi- 
mony furnishes  no  ground  for  reversing  the  judgment.  If 
we  are  in  error  in  our  conclusion,  that  the  amount  of  alimony 
was  not  a  question  proper  to  be  submitted  to  the  jury,  then 
it  is  obvious  that  the  testimony  so  admitted  was  competent, 

•  See  aUo.  AUton  a.  Jones,  and  cs«ea  cited,  17  Harh.,  276,  9  Ante,  575  ;  Markoe 
a  Altlrich,  1  Anlr,  65.  Bui  compare  Hahn  a.  Van  Dorrn,  1  E.  D.  Smith'*  C.  P 
K,4\l.  1  Ante,  575;  Fry  a,  Dennett.  I  Anlr,  289. 
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because  it  tended  directly  to  one  of  the  chief  elements  taken 
into  view  in  determining  that  question. 

6.  The  next  inquiry  is,  whether  the  judgment  should  be  re- 
versed because  the  question — "  What  amount  of  alimony  ought 
to  be  allowed  to  the  plaintiff?" — was  submitted  to  the  jury. 
We  have  no  hesitation  in  saying  that  it  ought  not. 

Although  we  are  of  opinion  that  the  jury  were  not  to  de- 
termine that  question  between  these  parties,  and  that  for  the 
purposes  of  the  trial  their  views  upon  that  question  were 
immaterial,  we  cannot  discover  or  imagine  that  any  injury 
resulted  to  the  defendant  from  their  giving  their  opinion  upon 
that  subject,  unless  the  court  made  it  the  basis  of  the  further 
decree  for  alimony  afterwards  made,  which  subject  will  be 
presently  considered. 

The  jury  having  found  upon  the  questions  upon  which  the 
right  to  a  divorce  depended,  it  was  at  most,  superfluous  to  ask 
them  to  say  what  alimony  should  be  awarded.  Their  finding 
upon  the  latter  question  had  no  possible  bearing  upon  the 
former. 

Under  section  261  of  the  Code,  a  discretion  is  given  to  the 
court  to  instruct  the  jury  in  all  cases  to  find  upon  particular 
questions  of  fact.  If  the  verdict  is  in  other  respects  correct, 
it  would  be  unreasonable  to  say  that  it  must  be  set  aside,  if 
the  court  should  take  a  finding  from  the  jury  upon  a  matter 
that  was  in  truth  irrelevant ;  which  could  not  influence  the 
general  verdict  or  the  finding  upon  the  other  questions. 

On  that  subject  the  general  rule  must  be  that  it  rests  in  the 
discretion  of  the  judge  to  submit  such  questions  as  at  the 
time  he  thinks  proper,  and  if  upon  the  whole  verdict  the 
plaintiff  is  entitled  to  judgment,  the  circumstance  that  in  ad- 
dition to  a  finding  upon  material  questions,  we  have  also  a 
finding  upon  some  that  are  not  material  to  any  determination 
proper  to  be  made  by  the  jury,  ought  not  to  vitiate  the  verdict. 

So  that  we  say  as  in  relation  to  the  last  point  discussed — If 
we  err  in  holding  that  this  was  not  a  proper  question  to  be 
submitted  to  the  jury,  then  of  course  the  defendant's  excep- 
tion fails. — And  if  we  are  right,  then  the  submission  of  the 
question  to  the  jury  and  their  finding  thereon  was  mere  sur- 
plusage, it  injured  no  one,  and  should  be  wholly  disregarded. 
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7.  It  remains  to  consider  under  the  defendant's  appeal,  the 
proceedings  had  after  the  coming  in  of  the  verdict  in  which 
the  jury  had  found  that  $3000  ought  to  be  allowed  to  the 
plaintiff,  and  to  which  the  defendant's  twenty-sixth  and  twen- 
ty-seventh points  are  addressed. 

The  bill  of  exceptions  states  that, — "The  cause  having  been 
brought  on  for  further  hearing  for  the  judgment  of  the  court, 
the  defendant's  counsel  claimed  and  insisted — 

"  That  the  court  was  not  authorized  to  make  any  award  of 
alimony  upon  the  matters  aforesaid." 

If  by  this  was  meant  that  the  court  was  not  authorized  to 
award  alimony  at  all,  this  claim  was  plainly  unwarranted, 
and  in  the  very  face  of  the  statute. 

If  it  was  meant  that  there  was  an  irregularity  in  the  man- 
ner of  bringing  on  the  cause  for  a  further  hearing,  then  we 
can  only  say  that  the  objection  for  want  of  regularity  should 
have  called  the  attention  of  the  court  to  the  supposed  irreg- 
ularity. 

If  it  was  meant  that  the  jury  and  not  the  court  were  to 
determine  the  question,  the  views  above  expressed,  dispose  of 
that  objection.  And  we  may  add,  that  if  it  was  a  question  for 
the  jury,  their  finding  was  of  the  precise  amount  the  court 
awarded. 

If  it  was  meant  that  the  case  was  not  in  readiness  for  such 
further  decree ;  that  the  proper  inquiry  had  not  yet  been 
made  by  the  court;  and  that  the  verdict  of  the  jury  on  this 
point  ought  not  to  be  taken  into  view,  it  being  without  their 
province ;  and  that  a  reference  to  ascertain  the  facts  bear- 
ing on  the  question,  or  a  taking  of  proofs  by  the  court,  in  some 
manner,  so  that  the  defendant  might  produce  witnesses  as  to 
the  value  not  only,  but  also  as  to  the  income  of  the  defendant's 
property,  and  to  the  other  various  circumstances,  which,  as 
above  stated,  are  to  be  considered  by  the  court,  in  determining 
the  amount  of  alimony  ; — if  this  was  the  meaning  of  the  objec- 
tion, although  not  very  clearly  expressed  to  warrant  that  con- 
struction, it  was  reasonable. 

The  language  of  the  subsequent  objections,  to  wit,  that 
three  thousand  dollars  a  year  was  extravagant  and  unreasona- 
ble— that  alimony  should  be  only  allowed  from  the  date  of  the 
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decree,  and  that  if  alimony  should  be  awarded  from  the  date  of 
the  filing  of  the  bill  of  complaint,  the  voluntary  provision 
made  by  the  defendant  for  the  plaintiff's  support,  from  the 
time  of  the  commencement  of  the  suit  until  the  date  of  the 
decree,  should  be  taken  into  view — seem  to  indicate  that  fur- 
ther inquiry  was  insisted  upon. 

8.  Although  the  cases  above  referred  to,  show  that  the  extent 
of  the  allowance  rests  in  the  discretion  of  the  court,  the  cases 
on  this  subject  do  not  show  that  in  general  the  permanent  ali- 
mony is  to  take  effect  from  the  filing  of  the  bill.  In  most  of 
the  cases  the  permanent  provision  is  made  to  commence  at  or 
about  the  time  of  the  decree  for  a  divorce.  (Miller  v.  Miller,  6 
Johns.  Ch.  R.,  93  ;  Peckford  v.  Peckford,  1  Paige,  274 ;  and 
see  .also  Lawrence  v.  Lawrence,  3  Ib.,  267;  and  other  cases, 
above  referred  to).  In  Richmond  v.  Richmond,  (1  Greens.  Ch. 
R.«  90),  it  is  held  that  there  is  no  fixed  rule  as  to  the  amount; 
that  each  case  depends  upon  its  own  circumstances ;  that  a 
regard  should  be  had  to  the  actual  rents  and  profits  of  the  de- 
fendant's estate,  and  the  actual  wants  of  the  complainant;  but 
not  solely  to  those  considerations ;  and  in  estimating  such 
rents  and  profits  the  estimate  should  be  taken,  not  by  its  value 
at  the  filing  of  the  bill,  but  at  the  date  of  the  master's  report. 
And  on  the  other  hand,  in  Burr  v.  Burr,  (10  Paige,  30),  the 
chancellor  directed  explicitly  that  the  alimony  should  com- 
mence from  the  filing  of  the  bill,  (in  that  respect  correcting 
the  decree  made  by  the  vice-chancellor,  which  allowed  ali- 
mony only  from  the  date  thereof).  And  his  decree  in  this 
respect  is  affirmed,  on  a  full  discussion  of  the  subject  by  the 
Court  of  Errors.  (7  Hill,  208).  But  the  chancellor  directed 
that  the  ad  interim  alimony  received  by  her  or  her  solicitor, 
pendente  lite,  be  deducted.  (Rose  v.  Rose,  11  Paige,  166). 

Our  conclusion  is,  that  it  was  not  erroneous  to  allow  alimony 
from  the  time  when  the  suit  was  commenced,  if  under  all  the 
circumstances  that  seemed  just  to  the  court.  There  was  no 
evidence  produced  on  this  further  hearing  in  relation  to  the 
voluntary  payments  by  the  defendant  pending  the  suit,  unless 
it  be,  perhaps,  the  statements  of  the  witness  and  the  affidavits 
read  on  the  trial-  as  found  in  the  minutes  of  the  court,  and 
these  do  not  appear  to  have  been  referred  to  as  the  basis  of 
VOL.  III.— 11. 
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the  further  decree.  The  court  is  represented  as  deciding 
that  alimony  should  be  allowed  without  any  deduction  for 
such  voluntary  payments. 

If  the  facts  on  this  point  were  agreed  to  by  counsel,  it  does 
not  so  appear.  And  it  is  quite  difficult  to  say,  upon  the  state- 
ment contained  in  the  bill  of  exceptions,  whether  anything 
was  before  the  court  as  to  the  ground  of  the  order,  except  the 
pleadings  in  the  action,  and  the  verdict  of  the  jury. 

The  decree  of  the  court,  however,  states  that  the  court, 
"  upon  consideration  of  the  facts  admitted  by  the  defendant 
in  the  pleadings,"  determined  that  the  allowance  of  three 
thousand  dollars  a  year  from  the  day  this  action  was  com- 
menced during  the  natural  life  of  the  plaintiff,  is  just,"  "  having 
regard  to  the  circumstances  of  the  parties  respectively,"  and 
ordered,  adjudged,  &c.,  accordingly. 

We  have  already  said  that  we  think  the  verdict  of  the  jury 
furnished  no  proper  guide  on  this  question,  and  the  only  ad- 
missions in  the  pleadings  are,  that  the  defendant's  real  and 
personal  estate  is  worth  one  hundred  and  fifty  thousand  dol- 
lars, and  the  income  therefrom  is  four  thousand  dollars. 

9.  Upon  this  part  of  the  case,  we  think  an  opportunity  should 
have  been  permitted  to  the  defendant  to  produce  proofs,  and 
either  on  a  reference  or  on  a  hearing  before  the  court,  to  show 
the  facts  and  circumstances  which  are  proper  to  be  considered 
in  determining  the  amount  of  alimony,  the  time  when  it  should 
commence,  and  whether  any  and  what  voluntary  or  other 
allowance pendente  lite  had  been  made  to  the  plaintiff  by  the 
defendant.  The  views  which  we  entertain  in  regard  to  the 
points  raised  by  the  plaintiff's  appeal  from  the  decree  herein, 
confirm  us  in  our  opinion  that  this  portion  of  the  decree 
phould  be  the  subject  of  further  inquiry.  It  seems  to  us  that 
that  part  of  the  decree  which  requires  the  plaintiff  to  release 
her  inchoate  right  of  dower  in  the  defendant's  real  estate,  must 
necessarily  be  taken  to  have  influenced  the  court  in  fixing  the 
amount  of  the  plaintiff's  allowance  during  her  life,  and  our 
conclusions  in  respect  to  that  requirement  of  the  decree  render 
it  necessary  that  the  provision  to  bo  made  in  regard  to  alimony, 
should  be  the  subject  of  inquiry  if  the  defendant  shall  elect 
to  have  a  reference  for  that  purpose. 
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10.  We  have  only  to  notice  the  further  exception  to  that  re- 
quirement of  the  decree  which  directs  that  the  defendant  give 
security  for  the  payment  of  the  allowance  by  a  lien  upon  his 
real  estate  within  this  State,  or  otherwise  as  may  be  directed 
by  the  court  upon  the  coming  in  of  the  report  of  the  clerk  of 
this  court,  to  whom  the  matter  was  referred.     No  objection 
to  this  part  of  the  decree  was  urged  upon  us  on  the  argument 
of  the  appeal.     The  statute  in  terms  authorizes  the  court  to 
require  such  security  (2  Rev.  Stats.,  48,  §  59,  [60] ).     The  prac- 
tice of  the  court  of  Chancery,  in  like  transactions,  sanction 
it.     (Miller  v.  Miller,  6  Johns,  Ch.  E.,  93;  Burr  v.  Burr,  10 
Paige  38,   and   cases  referred  to).     And  the  decree  in  this 
respect  was  within  the  ordinary  power  of  the  court  to  refer 
a  matter  of  that  description,  if  it  was  found  convenient. 

If,  however,  the  defendant  shall  elect  to  have  a  reference  to 
determine  the  amount  of  alimony,  the  security  to  be  given 
therefor  can  be  included  in  the  same  reference. 

The  order  herein  will  therefore  be,  so  far  as  it  is  based  upon 
the  defendant's  appeal,  that  the  judgment  be  reversed,  so  far 
as  it  determines  the  amount  of  the  alimony  to  be  awarded  to 
the  plaintiff,  and  the  time  from  which  it  is  to  be  allowed,  and 
a  reference  so  ordered  to  some  proper  person  to  be  agreed 
upon,  or  appointed  by  the  court  on  settling  the  order,  unless 
the  defendant  shall  prefer  to  allow  the  judgment  in  this  re- 
spect to  stand  and  shall  so  elect.  The  same  referee  may  also, 
as  above  suggested,  inquire  into  and  report  what  security 
should  be  given. 

11.  The  points  raised  by  the  defendant  upon  his  appeal  being 
considered,  there  remains  for  a  determination  the  exceptions 
taken  by  the  plaintiff  from   the  decree  made  on   the  final 
hearing. 

The  decree,  after  directing  the  payment  to  the  plaintiff  of 
three  thousand  dollars  by  way  of  annual  allowance,  and  re- 
quiring the  defendant  to  give  security  for  the  payment  there- 
of, &c.,  ordered  that  whenever  the  right  of  appeal  shall  have 
been  determined,  either  by  lapse  of  time,  affirmance  by  the 
court  of  last  resort,  or  a  voluntary  waiver  of  the  right  to  ap- 
peal, and  upon  tendering  to  the  plaintiff  the  required  security 
for  the  payment  of  the  allowance  aforesaid,  "  then  the  plain- 
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tiff  shall  execute  and  deliver  to  said  defendant  a  release  of  any 
claim  of  dower  in  his  real  estate,  in  such  form  as  any  justice 
of  this  court  shall  settle  and  approve." 

To  this  part  of  the  decree  the  plaintiff's  counsel  excepted, 
insisting  that  no  provision  should  be  inserted  concerning  dower, 
or  if  any,  that  such  provision  should  do  no  more  than  give  the 
plaintiff  her  election  when  her  right  to  dower  should  become 
absolute  by  her  surviving  her  husband,  whether  she  will  take 
such  dower  or  continue  to  receive  the  allowance  now  ordered 
in  lieu  thereof. 

We  cannot  resist  the  conviction  that  the  court  erred  in 
forcing  upon  the  plaintiff  this  condition. 

According  to  the  face  of  the  decree,  the  court  upon  the 
pleadings  alone,  and  upon  the  defendant's  admissions  therein, 
without  any  proof  of  the  present  or  probable  prospective  in- 
come derivable  from  the  defendant's  real  estate,  and  without 
any  reference  to  its  possible  increase  in  value  and  productive- 
ness on  the  further  acquisitions  of  the  defendant,  arbitrarily 
require  the  plaintiff  to  relinquish  all  claim  to  dower  therein. 
And  to  this  the  court  left  her  no  alternative,  unless  it  be  to 
refuse  to  take  the  divorce  itself.  No  doubt  the  court  deemed 
three  thousand  dollars  a  year  of  more  value  to  the  plaintiff, 
beginning  from  the  commencement  of  this  action,  than  her 
inchoate  right  of  dower,  but  even  the  option  to  decline  the 
alimony  ordered,  and  retain  her  right  to  dower,  does  not  ap- 
pear to  have  been  tendered  to  her.  As  the  judgment  stands, 
the  divorce  is  decreed,  and  she  is  peremptorily  required  to 
relinquish  her  right  of  dower.  How  her  release,  mentioned  in 
the  decree,  is  to  operate,  whether  she  has  such  an  interest  or 
right  as  would  pass  to  the  plaintiff  by  a  mere  release  to  him, 
80  as  to  exonerate  the  land,  we  need  not  inquire.  The  object 
of  the  decree  was  clearly  to  require  such  a  release  as  should 
forever  preclude  any  claim  of  dower  in  future. 

We  apprehend  that  it  is  now  well  settled  that  the  right  of  a 
wife  to  dower  in  her  husband's  real  estate  cannot  be  prejudiced 
by  any  act  of  his. 

It  was  for  tome  time  doubted  whether  under  our  statutes  a 
woman  divorced  a  vinculo  matrimonii  had  dower  in  the  real 
estate  of  her  former  ha&band  at  his  death. 
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The  statute  (1  jRev.  Stats.,  740,  741),  after  providing  for  the 
endowment  of  a  widow  with  the  third  part  of  all  the  lands 
whereof  her  husband  was  seized,  &c.,  at  any  time  during  the 
marriage,  provides  in  section  8,  "  In  case  of  divorce  dissolving 
the  marriage  contract  for  the  misconduct  of  the  wife,  she  shall 
not  be  endowed."  Chancellor  Kent  (4  Cbmm.  53,  54,  and 
notes)  regards  this  provision  as  needless,  because  a  divorce  a, 
vinculo  matrimonii  always  barred  the  dower  of  the  wife  at 
the  common  law,  since  "  she  must  have  been  the  wife  at  the 
death  of  her  husband." 

Similar  language  in  the  statute  concerning  divorces  (2  Rev. 
Stats.,  146,  §  47,  [48] ),  provides  that  "  a  wife  being  a  defend- 
ant in  a  suit  for  a  divorce  brought  by  her  husband  and  con- 
victed of  adultery,  shall  not  be  entitled  to  dower,"  &c. 

Notwithstanding  the  apparent  implication  from  the  two 
statutes,  that  she  would  be  entitled  to  dower  in  all  other  cases 
than  the  one  expressly  named — viz.,  a  divorce  obtained  against 
her  for  her  own  adultery,  or  other  misconduct,  warranting  such 
a  divorce,  Yice-Chancellor  McCoun,  in  Day  v.  "West  (2  Ewd., 
596),  says,  "  where  she  proceeds  against  her  husband  and  ob- 
tains a  divorce,  a  vinculo,  all  right  to  dower  is  gone,  because 
of  the  dissolution  of  the  marriage  and  of  the  relation  of  hus- 
band and  wife.  Since  it  is  essential  to  dower  that  the  mar- 
riage should  subsist  at  the  death  of  the  husband,  she  cannot 
have  dower  if  not  the  wife  of  the  man  in  whose  lands  she 
claims  it  at  the  time  of  his  death."  The  reasoning  of  the 
court  in  Reynolds  v.  Reynolds  (24  Wend.,  193),  seems  to  war- 
rant such  a  conclusion ;  as  also  Cooper  v.  Whitney  (3  Hill,  99). 
See  also  Chareand  v.  Chareand  (1  N.  Y.  Leg.  Ols.,  134),  and 
cases  therein  cited  to  the  rule  of  the  common  law  on  this  sub- 
ject. But  in  Burr  v.  Burr  (10  Paige,  25),  the  opinion  of 
Vice-Chancellor  Willard  suggests  that  such  is  not  the  rule 
under  the  Revised  Statutes.  On  the  contrary,  that  when  the 
wife  obtains  a  divorce  from  her  husband  on  the  ground  of  his 
adultery,  she  is  still  entitled  on  his  death  to  dower. 

And,  finally,  in  Wait  v.  Wait  (4  Comst.,  95),  after  a  full  dis- 
cussion of  the  subject,  it  is  definitely  settled  by  the  court  of 
last  resort  that  a  divorce,  dissolving  the  marriage  contract  on 
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the  ground  of   the  adultery   of   the   husband,  does  not   de- 
prive the  wife  of  her  right  of  dower  in  his  real  estate. 

12.  We  cannot  discover  then,  upon  what  ground  this  decree, 
compelling  her  to  relinquish  a  right  secured  to  her  by  statute, 
can  be  sustained.     The  opinion  of  the  Court  of  Appeals  in 
the  case  last  cited,  shows  that  the  alimony  contemplated  by 
the  statute  is  not  to  be  taken  in  lieu  of  dower. 

In  Burr  v.  Burr,  also,  above  cited,  the  fact  that  the  wife,  if 
she  survive  her  husband,  would  be  entitled  to  dower,  was 
taken  into  view  in  the  court  below,  and  neither  in  the  court 
of  Chancery  nor  Court  of  Appeals  was  any  doubt  expressed 
of  the  correctness  of  the  Vice-Chancellor's  conclusion. 

We  apprehend  that  the  right  of  the  plaintiff  to  dower  in 
the  event  she  shall  survive  the  defendant,  is  given  by  statute. 
That  her  right  to  allowance  under  the  circumstances  of  this 
case  (having  established  her  title  to  a  divorce),  is  clear,  and 
that  the  court  cannot  make  the  release  of  her  right  of  dower 
a  condition  of  granting  the  divorce,  or  impose  the  execution 
of  such  a  release  upon  her  peremptorily. 

It  is  true  that  the  subject  of  alimony  rests  in  the  discretion 
of  the  court ;  but  as  said  in  Burr  v.  Burr  (7  Uill),  that  dis- 
cretion is  a  judicial  discretion,  and  not  an  arbitrary  one,  and 
although  the  ultimate  right  of  dower  in  the  defendant's  real 
estate,  if  the  plaintiff  survive  the  defendant,  may  be  taken  into 
view  in  fixing  the  amount  of  alimony,  there  is  nothing  in  the 
statute  which  warrants  the  court  in  compelling  her  to  relin- 
quish that  right,  nor  has  the  practice  of  the  court  heretofore 
sanctioned  the  imposition  of  any  such  terms  upon  the  plaintiff. 

When  the  property  of  the  husband  consists  chiefly  of  per- 
sonal estate,  entirely  subject  to  the  husband's  disposal  in  his 
life-time,  or  by  will,  the  inchoate  right  of  dower  should  pro- 
perly have  little  influence  upon  this  question.  And  when,  on 
the  other  hand,  his  property  consists  chiefly  of  real  estate,  her 
dower  in  which,  in  the  event  of  her  surviving  her  husband, 
would  be  sufficient  for  her  comfortable  support,  this  should  bo 
deemed  entitled  to  much  weight  in  determining  the  extent  of 
alimony. 

13.  And  we  have  no  doubt  of  the  propriety  of  accompanying 
the  award  of  alimony  with  a  provision  that  in  case   of  the 
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death  of  the  husband,  the  same  may  be  modified  as  may  be 
just  in  view  of  the  right  which  will  then  become  absolute  in 
the  plaintiff,  to  have  one  third  of  the  rents  and  profits  of  such 
real  estate  during  the  remainder  of  her  life. 

Indeed  we  are  disposed  to  adopt  the  view  suggested  in 
some  of  the  cases  referred  to  in  the  foregoing  discussion  of  the 
points  taken  on  the  defendant's  appeal,  that  the  award  of  ali- 
mony is  subject  to  modification  from  time  to  time,  as  may  be 
just,  and  that  leave  should  be  given  in  the  decree  to  apply  for 
such  modification  as  the  changing  circumstances  of  the  parties, 
and  especially  the  death  of  the  defendant  and  the  accruing  of 
an  absolute  title  to  dower,  may  render  just. 

Our  conclusion,  then,  upon  this  appeal  by  the  plaintiff,  coin- 
cides with  our  conclusion  under  the  appeal  by  the  .defendant, 
and  is,  that  the  decree  so  far  as  relates  to  alimony  and  no  fur- 
ther, should  be  set  aside,  and  the  parties  be  permitted  a  further 
hearing  upon  that  subject.  If,  however,  the  defendant  prefers 
that  the  decree,  so  far  as  relates  to  the  amount  of  alimony, 
should  stand,  then  the  only  modification  necessary  is  to  reverse 
that  part  of  the  decree  from  which  the  plaintiff  has  appealed. 


DIDDELL  a.  DIDDELL. 

Supreme  Court,  First  District ;  Special  Term,  June,  1856. 
Again,  August,  1856. 

ACTION  FOR  DIVORCE. — COUNTER-CLAIM. — REFERENCE. 

I.  In  an  action  by  a  husband  against  his  wife,  for  a  divorce  on  the  ground  of  adul- 
tery, the  defendant  cannot  set  up  a  "  counter-claim"  for  a  separation,  on  the 
ground  of  cruel  and  inhuman  treatment. 

II.  Where,  on  motion  to  confirm  the  report  of  a  referee,  in  an  action  for  divorce  on 
the  ground  of  adultery,  it  did  not  appear  by  the  moving  papers  that  a  jury  trial 
had  been  waived,  and  consent  to  the  reference  had  been  given  in  writing,  and 
filed,  as  required  by  section  266  of  the  Code, — Held,  that  the  reference  was  irreg- 
ular, and  the  motion  must  be  denied. 

I.  June. — Motion  to  strike  out  a  portion  of  an  answer. 
This  action  was  brought  by  Robert  Diddell  against  Abigail 
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Ann  Diddell,  his  wife,  to  procure  a  divorce  on  the  ground  of 
adultery. 

The  complaint  charged  the  plaintiff  with  the  commission  of 
acts  of  adultery  with  one  Hill,  at  various  times  in  1855  and 
during  the  first  four  months  of  1856.  The  answer  denied  the 
commission  of  the  offence  charged  in  the  complaint.  It  fur- 
ther separately  alleged,  as  the  basis  of  a  counter-claim,  that 
the  plaintiff  had  been  guilty  of  several  acts  of  cruel  and  inhu- 
man conduct  towards  the  defendant,  which  acts  were  described 
in  the  answer,  and  which  were  alleged  to  have  been  such  as 
rendered  it  unsafe  and  improper  that  she  should  continue  to 
cohabit  with  the  plaintiff.  It  also  averred  abandonment,  and 
neglect  to  provide  for  defendant's  support.  On  these  allega- 
tions the  defendant  prayed,  as  a  counter-claim,  that  a  separa- 
tion from  bed  and  board  might  be  decreed  by  the  court 
between  the  plaintiff  and  the  defendant,  with  provision  for  the 
support  of  defendant  and  her  child. 

The  defendant  moved  to  strike  out  that  portion  of  the 
answer  which  set  up  this  counter-claim. 

E.  W.  Andrews  for  the  motion. — I.  No  other  issue  than  that 
of  adultery  can  be  tried  in  this  action.  Cruelty  and  adultery 
are  entirely  distinct  causes  of  divorce,  and  cannot  be  combi- 
ned in  the  same  bill  as  substantive  causes  of  complaint.  (Mu- 
lock  v.  Mulock,  I  Edio.  Ch.  R.,  14;  Smith  v.  Smith,  4  Paige, 
92;  11  lb.y  166  ;  1  Johns.  Ch.  /?.,  606;  6  II.,  163). 

II.  A  cross  bill,  under  the  former  equity  practice,  could  not 
introduce  new  and  distinct  matters  not  embraced  in  the  origi- 
nal bill.     The  cross  bill   was  always  founded  upon   matters 
drawn  in  question  in  the  original  suit.  (Hopk.  48 ;  Mitfurd's 
Eq.  PL  81.) 

III.  The  term  counter-claim,  as  used  in  the  Code,  embraces 
such  matters  as  under  the  equity  practice  were  proper  sub- 
jects of  a  cross  bill.  (  Van  SandtvoordCs  Pleading,  574.) 

CLEKKE,  J. — In  an  action  for  a  dissolution  of  the  marriage 
contract  on  the  ground  of  adultery,  the  defendant  can  set  up 
in  the  answer  the  adultery  of  the  plaintiff,  and  this,  if  proved, 
M  ill,  like  condonation,  be  a  bar  to  the  action.  This  is  cxj*re»*/i/ 
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provided  for  by  the  statute.  But  cruel  and  inhuman  treat- 
ment is  no  bar,  nor  can  it  be  set  up  by  the  way  of  counter- 
claim, with  the  view  of  obtaining  affirmative  relief  by  a  judg- 
ment in  favor  of  the  defendant  for  a  limited  divorce.  The 
article  in  the  Revised  Statutes  relating  to  limited  divorces, 
contemplates  and  presupposes  that  the  party  seeking  such 
relief  is  an  actor  or  plaintiff  in  an  action ;  and  I  do  not  think 
that  such  a  defence  can  be  the  subject  of  a  counter-claim, 
within  the  meaning  of  the  Code,  in  an  action  for  a  dissolution 
of  the  marriage  contract.  It  is  not  connected  with,  nor  can  it 
be  said  to  arise  out  of  the  subject  of  the  action, — i.  e.  the 
alleged  adultery ;  for  the  adultery  is  necessarily  disclaimed, 
and  is  inconsistent  with  such  a  defence. 

The  transaction  set  forth  in  the  complaint,  and  which  forms 
the  subject  of  the  action,  is  the  adultery ; — if  the  adultery  is 
admitted,  the  plaintiff  is  entitled  to  his  judgment,  whatever  may 
have  been  his  treatment  of  the  defendant.  If  it  is  denied,  of 
course  it  cannot  constitute  a  transaction  or  a  subject  with 
which  any  other  cause  of  action  can  be  connected,  or  from 
which  such  cause  of  action  can  arise. 

The  motion  to  strike  out  the  counter-claim  must  be  granted. 

II.  August. — Motion  to  confirm  the  report  of  a  referee. 

The  answer  of  the  defendant  having  been  thus  corrected, 
the  following  stipulation  was  entered  into  by  the  attorneys  for 
the  respective  parties. 
TITLE  OF  THE  CAUSE. 

It  is  hereby  agreed  by  and  between  the  parties  to  the 
above  entitled  action,  that  the  right  of  trial  by  jury  therein 
be,  and  the  same  is  hereby  waived,  and  that  the  said  action 
be  referred  to  Edward  P.  Cowles,  Esq.,  to  hear  and  determine 
the  issues  therein. 

Andrews  <&  Judson,  Pltff's.  Att'ys. 
E.  R.  EAmoreux,  Defts  Att'y. 
New  York,  June  18,  1856. 

This  stipulation  was  not  filed  with  the  clerk  ;  nor  was  it 
among  the  papers  on  which  this  motion  to  confirm  the  report 
was  made. 
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The  following  order  was  thereafter  procured  and  entered. 

June  19,  1856. 

Present,  HON.  T.  W.  CLERKE,  J. 
TITLE  OF  THE  CAUSE. 

On  filing  a  stipulation  in  this  cause,  signed  by  the  attor- 
neys for  the  respective  parties, — It  is  ordered  that  it  be  refer- 
red to  Edward  P.  Cowles,  Esq.,  as  sole  referee,  to  take  the 
evidence  in  this  action,  and  report  the  same  to  this  court. 

Pursuant  to  this  order,  and  to  notice  of  trial  before  the 
referee,  the  respective  parties  appeared  before  the  referee. 
Witnesses  were  called  and  examined  by  the  plaintiff,  and 
cross-examined  by  the  defendant ;  the  trial  occupying  four 
sessions. 

The  referee  made  a  report  of  the  testimony.  He  also  made 
a  supplemental  report,  finding  as  matter  of  fact  that  the 
defendant  had  been  guilty  of  the  offence  charged  in  the  com- 
plaint. The  referee  stated  that  his  reason  for  reporting  in  this 
form  was,  that  the  order  of  reference  did  not  specifically  direct 
him  to  report  his  finding  of  the  facts,  and  he  doubted  whether 
under  it  he  ought  to  do  more  than  report  the  testimony. 

A  motion  was  now  made  on  behalf  of  the  plaintiff,  to  con- 
firm both  reports. 

E.  W.  Andrews,  for  the  motion. 

E.  R.  Z'  Amoreaux  opposed  ;  on  the  ground  that  the  cause 
had  been  irregularly  referred. 

WHITING,  J. — In  actions  for  adultery,  if  the  offence  charged 
be  denied,  the  court  shall  direct  a  feigned  issue  to  be  made 
np,  for  the  trial  of  the  facts  contested  by  the  pleadings  by  a 
jury  of  the  county.  (2  Rev.  Stah.,  145).  The  Code  (§  253) 
declares  that  an  issue  of  fact  in  an  action  for  divorce  from  the 
marriage  contract  on  the  ground  of  adultery,  must  be  tried 
by  a  jury,  unless  a  jury  trial  be  waived,  as  provided  in  section 
266.  The  waiver  must  be  in  writing  by  the  party  in  person, 
or  by  attorney,  and  must  be  filed  with  the  clerk.  Upon  such 
waiver,  the  cause  may  be  tried  either  by  the  court,  or  the 
issues  may  be  sent  to  a  referee.  It  cannot  be  sent  to  a 
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referee    except  upon   the    written   consent  of  the  parties.* 
(Code,  §  270.) 

*  Several  cases,  in  this  State  and  elsewhere,  decided  under  various  statutes,  autho- 
rizing reference  upon  written  consent,  hold  that  to  a  certain  extent,  appearance 
before  a  referee  not  properly  appointed  cures  the  defect.  It  seems  to  have  been 
sametimes  thought  that  appearance  before  the  referee  suffices  to  cure  any  defect  in 
his  appointment.  But  no  case,  we  think,  justifies  this  position. 

The  principles  to  be  gathered  from  the  decisions  referred  to — and  there  is  no  con- 
flict among  them — are  these  : — 

1.  The  form  of  reducing  the  consent  to  writing — not  the  consent  itself — is  prescri- 
bed for  the  benefit  of  the  party  merely,  and  therefore  may  be  waived. 

2.  Appearance  before  the  referee  may  be  such  waiver. 

3.  The  appearance,  to  amount  to  waiver,  must  involve  an  actual  and  intended  sub- 
mission of  the  rights  of  the  party  to  adjudication  by  the  referee 

4.  Appearance,  even  of  this  kind,  only  waives  the  formality  of  writing  the  con- 
sent ;  but  does  not  waive  the  necessity  of  a  consent,  nor  the  objection,  that  inde- 
pendent of  the  question  of  consent,  the  reference  was  one  not  authorized  to  be 
made. 

It  may  be  added,  that  there  appears  to  be  no  case  in  which  a  reference  has  been 
sustained  on  ground  of  waiver  of  the  written  consent,  where  evidence  of  real  con- 
sent, in  some  form,  to  the  original  order  of  reference,  has  not  been  produced,  in 
addition  to  proof  of  appearance  before  the  referee. 

The  cases  are  as  follows  : — 

Bloore  a.  Potter,  1833,  (9  Wend.,  480).  The  plaintiff  noticed  a  motion  for  a  refe- 
rence, on  the  ground  of  long  account.  No  motion  was  made,  but  referees  were 
appointed  by  rule  entered  upon  consent.  There  was  a  trial  and  report.  The  plain- 
tiff afterwards  assumed  to  treat  the  report  as  only  an  award,  on  the  ground  that  the 
trial  had  not  involved  the  examination  of  any  long  account.  Held,  that  he  could  not 
be  heard  to  make  the  objection  "  contrary  to  his  own  oath  and  acts." 

Here  was  more  than  appearance.  The  plaintiff  had  sworn  to  a  long  account, 
noticed  a  motion  to  refer,  and  formally  consented  to  the  rule  of  reference. 

Garcie  a.  Sheldon,  1848.  (3  Barb.,  32).  Held,  notwithstanding  an  objection  that 
the  reference  had  been  partially  executed,  that  the  cause  was  one  which  the  court 
had  not  power  to  refer.  That  the  objection,  that  plaintiff  had  proceeded  on  the  ref- 
erence was  well  taken,  as  far  as  related  to  questions  of  irregularity,  but  not  as  to 
the  jurisdiction.  That  might  be  taken  at  any  time. 

This  sustains  the  view  that  the  objection  that  the  reference  is  one  not  author- 
ized by  law,  is  not  waived  by  appearance. 

Renouil  a.  Harris,  1849.  (1  C  R  ,  125).  This  was  a  case  of  reference  to  three 
referees,  under  the  Code  then  in  force.  Two  referees  were  named  by  the  parties, 
and  appointed  by  order  of  court ;  and  they  named  a  third.  The  objection  was  that 
no  order  was  made,  appointing  the  third.  The  reference  was  sustained.  The 
remarks  of  the  court  show  that  the  two  things, — consent  to  the  order,  and  after- 
wards an  appearance  which  amounts  to  a  submission  of  the  controversy, — are 
what  constitutes  the  waiver. 

Luddington  a.  Taft,  1851,  (10  Barb.,  448),  has  been  several  times  refer- 
red to,  as  sustaining  the  doctrine  of  waiver  of  written  consent.  Such  is  not 
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The  reference  must  be  of  the  issues,  and  the  referee  should 
find,  or  pass  upon  the  issues. 

In  an  adultery  case,  a  full  compliance  with  the  requirements 
of  the  statute  should  appear,  aud  the  referee  should  report  his 

its  effect.  The  reference  in  that  case  was  directed  upon  a  written  stipulation,  and 
the  only  objection  was  that  the  reference  was  premature.  In  this  case,  however, 
there  were  both  consent  to  the  order,  and  appearance. 

Keator  a.  The  Ulster  <St  Delaware  Plank  Road  Co.,  1851.  (7  How.  Pr.  #„  41). 
This  was  a  motion  to  vacate  an  order  of  reference  for  want  of  a  written  consent.  It 
was  shown,  however,  that  the  parties  had  agreed  there  should  be  a  reference,  and 
had  fixed  upon  a  referee.  The  motion  for  reference  was  made  in  presence  of  de- 
fendant's counsel,  by  plaintifTs  counsel ;  and  on  the  day  named  for  hearing,  the 
defendant's  attorney  appeared  before  the  referee  and  obtained  a  postponement. 
Held,  that  the  irregularity  was  waived. 

Stress  was  laid  in  the  decision  upon  the  fact  that  there  was  really  a  consent  that 
the  cause  should  be  referred,  as  well  as  an  appearance. 

Leaycroft  a.  Fowler.  (7  Hour,  Pr.  R  ,  259).  This  case  is  quite  similar  to  Renouil 
a.  Harris,  above-mentioned.  There  were  two  referees  regularly  appointed  upon 
written  consent.  A  third  was  afterwards  added  by  parol  consent  given  before 
the  two  first  appointed,  and  noted  in  their  minutes.  Held,  after  trial  and  report, 
that  the  writing  of  the  consent  by  the  referee  with  leave  of  the  parties,  was  a  suffi- 
cient writing ;  and  that  if  any  more  formal  writing  were  necessary  the  parties 
might  waive  it 

In  Ubsdcll  a.  Root,  (Ante,  142),  stress  is  laid  on  there  having  been  an  agreement 
de  facto  to  refer  the  cause,  as  well  as  an  appearance  and  trial  before  the  referee. 

In  addition  to  these  cases  may  be  mentioned  the  late  case  of  Andrewes  a.  Elliott, 
(32  En?.  L.  <t  Eq.  R.,  311)  Q.  B.  1855.  That  case  arose  under  17  and  18  Vict.,ck. 
125,  which  provides  that  parties  may  "  by  consent  in  writing"  leave  the  decision 
'•of  any  issue  of  fact"  to  the  court.  The  parties  consented  orally  that  the  cause 
should  be  tried  by  the  court  ;  it  was  so  tried  and  found  for  the  defendant ;  and  plain- 
tiff moved  for  a  new  trial.  Held,  that  after  consent  of  parties  de  facto  has  been 
given,  neither  party  can  be  heard  to  say  that  the  preliminaries  have  not  been  entered 
into.  The  decision  was  put  upon  the  ground  that  the  judge  as  such  had  a  general 
jurtvliftion  sufficient  to  support  a  waiver  of  written  consent. 

The  case,  however,  is  not  an  exception  to  the  principle  that  consent  to  the  refer- 
ence, as  well  t*  appearance,  should  be  shown,  to  sustain  the  proceedings. 

These  cases  are  in  harmony  ;  and  afford  no  authority  for  holding — as  has  some- 
times been  contended — that  more  than  the  formality  of  putting  the  consent  in  wri- 
ting (or  giving  it  in  open  court),  is  waivablc  ;  or  for  asserting  n  waiver  of  the  objec- 
tion, that  the  matter  tried  beforo  the  referee  was  not  referable  And  thry  agree  in 
requiring  two  constituent  elements  of  the  waiver  ; — convent  in  point  of  fact  that  a 
reference  be  ordered,  and  actual  submission  to  the  jurisdiction  of  the  referee. 

When  it  is  borne  in  mind,  th.it  in  the  case  of  Diddell  a.  Diddell,  above,  the  writ- 
ten consent  given  to  the  reference,  was  not  filed,  and  wat  nut  before  the  court,  it 
will  be  seen  that  the  case  does  not  conflict  with  the  rule  of  waiver  of  written  con- 
srnl,  as  that  rule  has  been  thus  far  laid  down  by  the  cases. 
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finding  upon  a  proper  rule  of  reference.  In  this  case  there 
does  not  appear  on  the  papers  before  me,  to  have  been  any 
such  written  waiver  of  a  jury  trial,  nor  any  written  consent 
for  the  reference. 

The  rule  for  reference  is  not  in  compliance  with  the  requi- 
sition of  the  Code,  and  although  the  referee  in  a  supplemental 
report  finds  the  facts,  yet  the  issue  was  not  referred  to  him. 

The  proceedings  are  irregular,  and  the  motion  to  confirm 
the  report  of  the  referee  must  be  denied.  The  parties  must 
execute  the  proper  written  waivers  and  consents,  and  an 
order  of  reference  entered  in  accordance  with  the  provisions 
of  the  Code.  Upon  the  coming  in  of  a  report  under  a  correct 
order  of  reference,  the  proper  order  will  be  made.* 


THE  CONNECTICUT  RIVER  BANKING  CO.,  a.   VOORHIES. 

Supreme  Court  /  Brooklyn  Special  Term,  September ',  1856. 
ALLOWANCE. — COSTS  IN  EQUITY  SUITS. — TENDER. 

Tender  of  principal,  interest   and  costs,  in  a  foreclosure  case,  before  hearing,  does 
not  defeat  the  plaintiffs  right  to  an  allowance. 

Motion  for  an  allowance. 

*  By  consent  of  parties,  the  following  order  was  entered  nunc  pro  tune. 

TITLE  OF  THE  CAUSE.  June  19,  1856. 

Present,  Ho\.  T.  W.  CLERKE,  Justice. 

On  reading  and  filing  an  agreement  and  stipulation  made  and  signed  by  the 
attorneys  for  the  respective  parties  to  the  above  entitled  action, — It  is  ordered  that 
the  said  action  be  referred  to  Edward  P.  Cowles,  Esq.,  residing  in  the  city  and 
co'unty  of  New  York,  as  sole  referee,  to  hear  and  determine  all  the  issues  therein, 
and  make  his  report  to  this  court. 

Upon  this  order,  the  referee  made  a  new  report,  based  upon  the  evidence  taken 
before  him  under  the  original  order,  stating  the  conclusions  found  by  him,  and 
upon  this  report  judgment  of  divorce  was  rendered. 
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J.    W.  Gilbert,  for  the  motion. 
William  Bliss^  opposed. 

BIRDSETE,  J. — The  plaintiffs  move  for  an  additional  allow- 
ance, under  sections  80S  and  309  of  the  Code.  The  action  is 
brought  to  foreclose  a  mortgage  for  eleven  thousand  dollars. 
There  are  five  defendants.  The  action  has  been  pending  for 
several  months.  The  cause  was  in  readiness  for  hearing,  as 
to  all  the  defendants,  and  was  noticed  for  the  present  term, 
when  on  the  29th  of  August  last  the  defendants  tendered  to 
plaintiffs  the  debt  and  interest,  and  the  specific  costs  to  which 
they  are  by  law  entitled.  But  they  refused  to  pay  any  allow- 
ance, and  now  insist  that  such  tender  is  a  sufficient  answer  to 
this  application. 

I  do  not  find  reported  any  case  in  this  district  upon  this 
point.  But  it  has  been  settled  in  the  first  district,  in  the  case 
x>f  The  New  York  Fire  Marine  Insurance  Company  v.  Bnr- 
rell,  (9  How.  Pr.  ./?.,  398).  I  fully  concur  in  the  reasoning 
of  the  learned  judge  who  decided  that  case.  The  practice  of 
making  a  tender  to  the  plaintiff  or  his  attorney,  in  order  to 
avoid  the  costs  of  further  litigation,  was  a  new  one,  introduced 
by  2  Revised  Statutes,  553,  §  20-24:.  It  was  carefully  restrict- 
ed to  actions  at  law,  and  to  certain  classes  only  of  those  actions. 
If  the  action  was  for  a  trespass  or  injury,  the  tender  could  be 
made  only  when  the  trespass  or  injury  was  casual  or  involun- 
tary. If  the  action  was  for  the  recovery  of  money,  the  tender 
was  allowed  only  when  the  sum  to  be  recovered  was  certain 
or  might  be  reduced  to  certainty  by  calculation.  Prior  to  the 
Code,  there  was  nothing  either  in  the  language  or  the  spirit 
of  the  statute  applicable  to  a  case  like  the  present.  The  costs 
in  equity  were  within  the  sound  discretion  of  the  court.  That 
discretion,  however,  was  guided  by  well-settled  rules,  which 
secured  to  the  plaintiff  in  such  a  case  as  this  the  costs  to  which 
he  had  been  put  by  the  default  of  the  defendant  in  meeting 
his  obligations.  I  can  see  nothing  in  the  Code  which  requires 
or  justifies  the  application  of  the  statutory  provisions  on  the 
subject  of  a  tender  to  an  action  for  the  foreclosure  of  a  mort- 
gage. Even  if  it  could  be  successfully  contended  that  the 
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abolition  of  the  distinction  between  legal  and  equitable  reme- 
dies, had  converted  the  suit  to  foreclose  a  mortgage  into  a  new 
"  action  at  law,"  within  the  statute  above  cited,  (and  no  such 
position  was  contended  for  on  the  argument),  still  the  rules  as 
to  a  tender  introduced  by  the  Revised  Statutes  would  not  be 
applicable  to  it.  In  such  an  action  the  plaintiff  asks  for  and 
obtains  much  more  than  the  recovery  of  a  sum  certain,  or 
which  may  be  reduced  to  certainty  by  calculation.  The  judg- 
ment can  never  be  taken  without  special  application  to  the 
court,  and  in  no  class  of  actions  is  the  interposition  of  the 
court  more  frequently  or  imperatively  called  for,  to  protect 
the  rights  of  parties,  or  to  provide  and  adjust  special  relief  for 
the  varied  circumstances  and  conflicting  equities  of  litigants. 
It  is  abundantly  settled  now  that  the  allowance  when  given  is 
for  the  plaintiff's  expenses  throughout  the  whole  action  ;  the 
earlier  as  well  as  the  later  stages  ;  in  commencing  it,  as  well  as 
in  recovering  the  judgment.  (McQuade  v.  N.  Y.  &  E.  R.  R. 
Co.,  11  How.  Pr.  7?.,  434). 

It  needs  no  more  than  the  mere  statement  of  this  case,  to 
show  that  almost  the  whole  of  the  plaintiff's  expenses  were 
incurred  in  ascertaining  who  were  the  proper  parties  to  be 
joined  as  defendants,  and  in  bringing  them  regularly  before 
the  court,  so  that  a  perfect  title  would  be  obtained  upon  the 
sale.  Having  compelled  the  plaintiff  to  incur  those  expenses, 
it  needs  something  more  than  the  doubtful  argument  drawn 
from  the  spirit  of  a  statute  not  in  terms  applicable 'to  the  sub- 
ject, to  enable  the  defendant,  by  a  tender  on  the  eve  of  a  judg- 
ment, to  throw  those  expenses  upon  the  other  party  and  exon- 
erate himself. 

The  motion  for  an  allowance  must  be  granted. 
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LIVESEY  a  SANDERS. 

New  York  Common  Pleas,  Special  Term,  January,  1856. 
EXECUTION  AGAINST  THE  PERSON. — JUDGMENT  OF  JUSTICE'S  COURT. 

Execution  against  the  person  cannot  be  issued,  under  section  288  of  the  Code, 
upon  a  judgment  rendered  in  a  district  court,  although  a  transcript  of  it  has 
been  filed  with  the  county  clerk,  so  that  the  judgment  is  to  be  deemed  a  judg- 
ment of  the  Common  Pleas. 

Motion  to  vacate  an  order  directing  an  execution  against 
the  person  to  issue. 

BRADY,  J. — The  order  directing  an  execution  against  the 
person  of  the  defendant  in  this  action  was  made  under  section 
288  of  the  Code  of  Procedure,  which  is  as  follows:  "If  the 
action  be  one  in  which  the  defendant  might  have  been  arrested 
as  provided  in  sections  179  and  181,  an  execution  against  the 
person  of  the  judgment  debtor  may  be  issued  to  any  county 
within  the  jurisdiction  of  the  court  after  the  return  of  an 
execution  against  his  property  unsatisfied  in  whole  or  in  part," 
and  upon  the  allegation  that  the  debt  for  which  the  judgment 
had  been  rendered,  was  fraudulently  contracted. 

The  action  was  commenced  in  the  justice's  court  for  the 
third  district  of  the  city  of  New  York,  to  recover  for  ser- 
vices rendered  and  materials  found,  and  a  transcript  of  the 
judgment  rendered  therein,  was  filed  as  provided  by  section  68; 
but  although  by  that  section  the  judgment  of  that  court,  by 
filing  a  transcript  thereof,  is  to  le  deemed  a  judgment  of  the 
Court  of  Common  Pleas,  and  enforced  in  the  same  manner, 
the  action  so  commenced  was  not  one  in  which  the  defendant 
miyht  have  been  arrested.  That  court  had  no  jurisdiction  to 
arrest  the  defendant.  (The  People  ex  rcl  Corlis  v.  Smith,  0 
JIow.  Pr.  R.,  464).  For  this  reason,  without  reference  to  the 
questions  suggested  on  the  motion,  the  order  allowing  tho 
execution  to  issue  must  be  vacated,  and  the  execution  issued 
thereon  set  aside,  with  $10  costs,  the  defendant  stipulating  not 
to  sue. 
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DUBOIS'  CASE. 

Surrogate's  Court,  New  York  County  /  April,  1856. 

PARTNERSHIP  CREDITOR. — RIGHTS  IN  THE  ESTATE  OF  DECEASED 

PARTNER. 

Before  a  creditor  of  a  firm,  one  of  the  partners  in  which  is  deceased,  can  compel 
the  payment  of  his  claim  out  of  the  estate  of  the  deceased  partner,  he  must  reco- 
ver judgment  against  the  surviving  partner,  and  show  a  failure  to  collect  the 
judgment  on  execution. 

Application  by  a  creditor  to  compel  payment  of  his  claim 
by  an  executor. 

BRADFORD,  S. — The  testator  was  a  member  of  the  firm  of 
Dubois  &  Wassiver,  and  this  is  an  application  by  one  of  said 
partnership  creditors  to  compel  the  payment  of  his  claim  out 
of  the  individual  estate  of  the  deceased  partner.  The  peti- 
tion states  that  before  Dubois  died  the  firm  was  in  difficulty, 
borrowing  money  and  renewing  notes,  and  it  is  not  believed 
that  there  are  any  partnership  assets.  The  executor,  on  the 
other  hand,  contends  that  the  creditor  must  first  recover  judg- 
ment against  the  surviving  partner,  and  show  a  failure  to  col- 
lect his  debt  on  execution,  before  he  can  reach  the  estate  of 
the  deceased  partner. 

The  rule  is  well  settled  (Dayton's  Surrogate,  293  ;  2  Denio, 
577),  in  this  State,  that  the  executors  or  administrators  of  a 
deceased  member  of  a  firm  cannot  be  sued  for  a  partnership 
debt,  unless  the  insolvency  of  the  surviving  partner,  or  some 
other  ground  of  special  relief  be  shown.  (Yoorhies  v.  Baxter, 
\  Abbotts'  Pr.  R.,  43).  The  ground  of  this  doctrine  is  that 
the  obligation  is  joint,  and  not  joint  and  several,  and  as  the 
remedy  at  law  continues  against  the  surviving  partner,  the 
creditor  is  bound  to  resort  to  his  legal  remedy  against  them, 
unless  he  can  show  a  necessity  for  coming  into  a  court  of 
equity  for  relief  against  the  estate  of  the  deceased  partner. 
Late  cases  in  England  have  adopted  a  different  rule,  but  the 
highest  tribunal  in  this  State  has  unanimously  declared  the 
VOL.  III.— 12 
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law  as  stated.  In  Lawrence  v.  The  Trustees  of  the  Leake  and 
Watts  Orphan  llouse  (2  Denio,  577),  the  court  for  the  cor- 
rection of  errors  affirmed  the  decisions  of  the  vice-chancellor 
and  the  chancellor,  and  it  was  adjudged  that  a  "  creditor  of  a 
co-partnership  firm,  on  the  death  of  one  of  its  members,  can- 
not sustain  a  bill  against  the  representatives  of  the  deceased 
and  the  surviving  members,  or  against  such  representatives 
alone  without  averring  and  proving  that  such  surviving  part- 
ners are  insolvent."  Doubtless  the  creditor  of  a  deceased 
person  is  not  held  to  strict  legal  rules  in  bringing  his  claim 
into  this  court  for  payment ;  that  is,  according  to  the  estab- 
lished principles  of  equity,  he  will  not  be  debarred  his  rights 
by  any  mere  technicality.  I  understand,  however,  the  doc- 
trine held  by  our  courts  on  this  subject  of  the  liability  of  the 
representatives  of  a  deceased  partner  to  be  one  of  substance, 
and  not  of  naked  form.  The  obligations  of  the  firm  are 
against  the  surviving  partners.  Some  reason,  therefore,  should 
be  shown  for  disturbing  the  usual  course  of  the  law.  The 
surviving  partners  have  the  control  of  all  the  assets  of  the 
firm,  and  are  in  the  first  instance  bound  to  pay  the  debts.  It 
is  not  enough  to  say  the  firm  was  insolvent,  for  still  sufficient 
may  have  been  realized  to  pay  a  dividend,  and  if  so,  the  in- 
dividual property  of  the  members  ought  not  to  be  liable  until 
the  joint  assets  have  been  applied.  Even  if  no  property 
existed,  belonging  to  the  firm,  at  the  death  of  the  deceased 
partner,  there  is  no  reason  why  the  creditor  should  prosecute 
his  claim  against  the  representatives  of  the  deceased,  in  pre- 
ference to  suing  the  surviving  members,  but  on  the  contrary, 
it  would  seem  far  more  appropriate  to  pursue  those  who  are 
conversant  with  the  business  of  the  partnership,  than  those 
who  are  necessarily  ignorant  of  them.  The  law  gives  the 
creditor  an  undoubted  remedy  against  the  surviving  partner, 
and  why  should  he  be  permitted  in  the  mere  exercise  of  arbi- 
trary choice  to  decline  that  course  ?  Notwithstanding  there 
are  no  partnership  assets,  it  still  may  be  that,  on  an  adjust- 
ment of  the  accounts  of  the  partners,  the  survivors  would  be 
bound  to  discharge  all  the  firm  debts.  The  insolvency  of  the 
partnership  is  not,  therefore,  a  sufficient  excuse  for  departing 
from  the  rule  at  law  ;  the  insolvency  of  the  surviving  partner 
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may  be,  but  that  is  not  alleged,  although  the  applicant  has 
procured  the  affidavit  of  the  partner  as  to  the  insolvency  of 
the  firm.  I  must  therefore  deny  the  present  application. 


BOGARDUS  a.  RICHTMEYER. 

Supreme  Court  ^  First  District;  Special  Term,  July^  1856. 

SERVICE  OF  OKDER  OF  SUBSTITUTION. — COSTS. — PAYMENT 
OF  DEBT. 

In  case  of  substitution  of  an  attorney,  it  is  sufficient  to  serve  notice  of  substitution ; 

the  order  need  not  be  served. 
Where  defendant,  after  suit  brought,  called  at  plaintiffs'  store,  and  in  their  absence 

paid  to  a  clerk,  who  was  ignorant  that  suit  had  been  brought,  the  amount  claimed 

in  the  complaint,  but  without  costs : — Held,  that  plaintiffs  were  notwithstanding 

entitled  to  costs. 

Motion  to  set  aside  inquest  on  ground  of  irregularity,  or  to 
open  it  upon  the  merits. 

The  action  was  brought  by  Bogardus  and  Barrows  against 
Eichtmeyer  and  Bliss. 

WHITING,  J. — One  of  the  defendants,  after  suit  brought, 
went  to  the  store  of  the  plaintiffs,  and  in  their  absence  paid  a 
clerk  (who  was  ignorant  of  the  existence  of  the  suit)  the 
amount  claimed  in  the  complaint. 

He  concealed  from  the  clerk  the  fact  that  a  suit  had  been 
brought  against  them.  The  plaintiffs  immediately  insisted 
upon  the  payment  of  the  amount  allowed  by  the  Code,  called 
costs,  and  demanded  them  of  the  defendants.  Instead  of  pay- 
ing them,  they  put  in  a  plea  of  payment.  The  cause  being 
thus  at  issue,  was  noticed  for  trial,  and  at  the  last  circuit  being 
regularly  called  upon  the  calendar,  the  plaintiffs  took  an 
inquest  by  default,  and  entered  up  their  payment  for  the  claim 
and  their  costs.  The  plaintiffs  claim  the  costs  only.  The  suit 
was  commenced  byC.  B.  Smith  &  Norton,  plaintiff's  attorneys. 
Norton  was  afterwards  substituted,  and  gave  notice  of  substi- 
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tution,  but  did  not  serve  any  order  of  substitution  ;  this  is  the 
irregularity  complained  of. 

Notice  of  substitution  was  sufficient,  the  rule  need  not  be 
served.  (Dorlon  v.  Lewis,  7  Haw.  Pr.  R.,  182.) 

The  only  question  of  importance  is  whether  the  defendants 
should  be  let  in  on  the  merits.  Payment  before  suit  brought 
is  a  good  bar.  So  payment  after  suit  brought  might  formerly 
have  been  given  in  evidence,  under  the  plea  of  the  general  issue. 
(3  Burr.  1845 ;  7  J/a*«.,  825.)  If  the  money  was  paid  into  court, 
the  plaintiff  might  take  it  out,  and  proceed  in  the  cause,  unless 
the  costs  up  to  such  payment  into  court  were  also  paid.  If  the 
defendants  only  paid  the  amount  of  the  plaintiff's  claim,  he 
had  no  other  remedy  to  recover  his  costs.  In  such  cases  the 
plaintiff  took  judgment  for  the  whole  debt  or  for  nominal 
damages,  and  recovered  his  costs  as  in  other  cases.  (1  Camp., 
558  ;  Graham's  Practice,  459.) 

The  payment  to  the  clerk  should  be  treated  in  this  case  as 
if  the  money  had  been  paid  into  court,  or  as  if  it  had  been 
tendered  under  the  statute.  In  such  cases  the  payment  or 
tender  must  be  of  the  amount  due,  and  the  costs  of  suit  to  the 
time  of  the  tender.  (People  v.  Banker,  8  How.  Pr.  7?.,  258). 
In  this  case,  as  matter  of  law,  the  plaintiffs  are  entitled  to 
their  costs,  and  I  can  see  no  good  reason  for  setting  aside  the 
itiqnest. 

The  defendants  have  no  right  to  complain  of  this.  To  have 
made  the  payment  effectual,  they  should  have  paid  the  costs 
when  they  were  demanded  of  them.  They  chose  to  take  the 
hazard  of  a  large  bill  of  costs  when  they  put  in  their  plea, 
and  must  abide  their  misfortune. 

I  find  the  cause  has  been  upon  the  calendar  eight  terms.  I 
shall  deny  the  motion,  without  costs  on  this  motion. 
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THE  PEOPLE  on  the  relation  of  THE  MAYOR,  &c.  OF  NEW 
YORK  a.  THE  JUDGES  OF  THE  NEW  YORK  COMMON 
PLEAS. 

Supreme  Court,  First  District ;  Special  Term,  July,  1856. 
INJUNCTION. — COMPLAINT. — AFFIDAVITS. 

An  injunction  can  only  issue  upon  a  complaint.  Affidavits,  without  a  complaint, 
are  not  a  proper  basis  for  the  order. 

Motion  to  dissolve  an  injunction. 

Mr.  Stilwell,  for  the  motion. 
Mr.  Wilcoxson,  opposed. 

WHITING,  J. — An  injunction  order  was  granted  in  the  above 
entitled  cause  upon  an  affidavit,  setting  forth  that  on  January 
4,  1856,  Peter  Connolly  recovered  a  judgment  in  the  Marine 
Court  against  the  relators.  That  the  relators  appealed  from 
the  judgment  of  the  justice  to  the  general  term  of  the  Marine 
Court,  at  which  the  judgment  was  affirmed.  From  that  affirm- 
ance the  relators  appealed  to  the  Court  of  Common  Pleas, 
which  court  dismissed  the  appeal.  The  relators  applied  to  this 
court  for  a  mandamus  to  the  judges  of  the  Common  Pleas,  com- 
manding them  to  reverse  their  judgment  on  the  appeal,  and 
directing  them  to  hear  the  case.  The  justice  to  whom  that 
application  was  made  did  not  make  any  order  thereon,  but 
suspended  his  decision  until  the  Court  of  Appeals  should  pass 
upon  a  question  now  pending  before  them,  in  which  a  similar 
principle  is  involved.  An  order  ex  parte,  however,  was 
obtained,  in  the  nature  of  an  injunction  order,  staying  Con- 
nolly and  his  attorneys  from  proceeding  upon  his  judgment 
in  the  Marine  Court.  This  order  was  made  upon  affidavits, 
without  any  complaint  being  filed,  or  relief  in  any  other  way 
asked  by  any  proceeding  whatever  against  him. 

The  order  must  be  vacated.  'An  injunction  can  only  issue 
against  the  parties  to  the  action.  (Watson  v.  Fuller,  9  How. 
Pr.  22.,  426).  It  must  appear  by  the  "  complaint"  that  the 
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plaintiff  is  entitled  to  the  relief  demanded.  (Code,  §  219). 
Here  no  relief  is  demanded  against  Connolly.  The  relief  asked 
is  upon  affidavit  only,  and  that  against  the  judges  of  the 
Court  of  Common  Pleas.  If  the  relators  have  any  remedy  it 
must  be  by  suit,  in  such  form  as  they  may  be  advised.  This 
practice  cannot  be  upheld. 
Injunction  order  discharged. 


CROCKER  a.  BAKER. 

Supreme  Court,  First  District;  Special  Term,  July,  1856. 
INJUNCTION. — POSITIVE  OATH  TO  FACTS. 

To  entitle  plaintiff  to  an  injunction,  hit  complaint  must  show  that  he  will  be  en- 
titled to  final  relief. 

All  the  fact*  necessary  to  entitle  plaintiff  to  an  injunction,  must  De  sworm  topo*i- 
ttrfly ;  and  if  any  are  stated  on  information  and  belief  in  the  complaint,  positive 
affidavits  to  prove  them  must  be  presented  on  the  application. 

Motion  to  dissolve  an  injunction. 

This  action  was  brought  by  Stephen  Crocker  against  Abner 
Baker,  Zebulon  II.  Benton,  and  the  Alpine  Mining  Company. 
The  object  of  the  action  was  to  reduce  the  amount  of  a  mort- 
gage to  seven  thousand  dollars,  and  to  restrain  the  foreclosure 
of  it  by  advertisement. 

The  plaintiff's  action  was  grounded  on  alleged  fraud  ;  which 
was  averred  in  the  complaint,  merely  on  information  and  be- 
lief. On  the  complaint  an  injunction  was  granted,  which  the 
defendant  Baker  now  moved  to  dissolve. 

Charles  Tracy,  for  the  motion. 
W.  D.  Sooth,  opposed. 

WHITING,  J. — To  authorize  an  injunction,  the  plaintiff's 
right  should  appear  to  be  clear,  and  his  title  to  the  relief 
asked  at  least  prima  facie.  (Olmstead  v.  Looinis,  6  Barb., 
152).  This  should  fully  appear  by  the  complaint.  If  it  is 


NEW-YORK.  183 


Crocker  a.  Baker. 


not  showii  that  the  injury  is  irreparable,  or  the  right  of  the 
complainant  free  from  doubt,  an  injunction  ought  not  to  issue. 
It  is  not  enough  to  show  that  the  continuance  of  the  acts  com- 
plained of  will  do  the  plaintiff  an  injury  ;  he  must  show  that 
it  is  a  case  in  which  he  will  be  entitled  to  final  relief.  (Cor- 
ning' v.  The  Troy  Iron  Nail  Factory,  6  How.  Pr.  R.,  89  ;  Ward 
v.  Deevy,  7  Ib.  /  Wordsworth  v.  Lyon,  5  /£.,  463). 

The  facts  necessary  to  sustain  the  injunction  must  be  sworn 
to  positively, — if  stated  in  the  complaint  positively  and  sworn 
to,  it  may  be  sufficient.  If  stated  on  information  and  belief, 
they  must  be  supported  by  affidavit  of  the  facts  themselves. 
Mere  information  and  belief  is  insufficient.  All  the  material 
allegations  of  the  complaint,  however  stated  therein,  must  be 
supported  either  by  the  oath  of  the  party  or  of  witnesses. 
(Jones  v.  Atterbury,  1  Code  R.  N.  S.  87 ;  Pomeroy  v.  Hind- 
marsh,  5  How.  Pr.  R.,  439  ;  Campbell  v.  Morrison,  7  Paige, 
157  ;  Bank  of  Orleans  v.  Skinner,  9  Ib.,  305  ;  Jewett  v.  Allen, 
3  How.,  Pr.  R.,  129  ;  Eoonie  v.  Webb,  1  Code  R.,  114,  1 
Barb.  Ch.  R.,  617  ;  Woodruff  v.  Fisher,  17  Barb.,  229  ;  Pen- 
nifield  v.  White,  8  How.  Pr.  R.,  87). 

When  the  whole  equity  of  the  complaint  is  denied  by  the 
answer,  the  rule  generally  is  to  dissolve  the  injunction.  It 
does  not  always  follow  that  the  court  in  such  a  case  will  of 
course  dissolve  it ;  it  is  matter  of  discretion,  and  under  the 
present  system  when  there  is  conflicting  evidence  by  affidavits, 
the  court  will  weigh  the  evidence,  and  hold  or  dissolve  the 
injunction,  as  the  equities  of  the  case  may  seem  to  require. 

There  is  a  fatal  defect  in  the  plaintiff's  case.  All  the  ma- 
terial facts  alleged  in  the  complaint  are  upon  information  and 
belief,  and  there  is  no  evidence  in  the  affidavits  on  the  part 
of  the  plaintiff  sustaining  any  of  the  material  facts  upon 
which  he  asks  relief.  It  is,  moreover,  very  doubtful  whether 
the  plaintiff,  if  his  complaint  was  admitted,  would  be  entitled 
to  the  relief  he  asks  in  this  suit. 

(Some  remarks  upon  the  merits  as  stated  in  the  complaint 
are  omitted). 

The  injunction  must  be  dissolved  with  ten  dollars  costs. 
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ASKINS  a.  HEARNS. 
Supreme  Court ;  Dutches*  Special  Term,  August,  1856. 

PLACE  OF  TRIAL. — COUNTY  JUDGE. — COUNTER -CLAIM. — UNDER- 
TAKING ON  ARREST. 

A  non-resident  plaintiff  brought  an  action  in  the  Supreme  Court  against  a  resident 
of  King*  County,  naming  Duichest  as  the  place  of  trial.  The  plaintiff  afterwards 
noticed  a  motion  to  correct  the  answer.  The  defendant  thereafter  procured  from 
the  county  judge  of  Kings  County  an  order  that  plaintiff  show  cause  why  the 
place  of  trial  should  not  be  changed  to  Kings  County,  accompanied  by  a  stay  of 
proceeding*.  The  plaintiff  disregarded  the  stay,  and  took  an  order  by  default  for 
the  correction  of  the  complaint ;  and  moved  to  vacate  the  stay  and  order  granted 
by  the  county  judge.  The  defendant  at  the  same  time  moved  to  set  aside  hie 
default  as  irregular,  in  that  it  was  taken  while  the  stay  was  in  force. 

Held — 1.  That  until  an  order  had  been  made  by  the  Supreme  Court,  changing 
the  place  of  trial,  the  cause  was  triable,  within  the  meaning  of  section  401  of 
the  Code,  in  the  county  where  the  plaintiff  brought  it. 

2.  That  the  county  judge  of  Dutches*  County  was  the  only  county  judge  who 
make  an  order  in  the  suit. 

3.  That  an  application  to  the  court  to  change  the  place  of  trial  must  be  granted. 
In  what  cases  claims  arising  out  of  torts  may  be  said  to  "  arise  out  of  the  same 

transaction,"  within  the  meaning  of  section  150  of  the  Code. 

The  undertaking  for  costs  and  damages  required  by  section  182  of  the  Code  to  be 
given  "  on  the  part  of  the  plaintiff"  on  his  obtaining  an  order  of  arrest,  need  not 
necessarily  be  executed  by  the  plaintiff  personally. 

Several  cross  motions. 

This  action  was  brought  by  Teresa  Askins  against  Angelo 
Ilearns. 

J.  F.  Barnard,  for  plaintiff. 
A.  Prentice,  for  defendant. 

EMOTT,  J. — This  case  has  become  somewhat  complicated  by 
cross  motions  and  orders  to  show  cause,  but  the  questions  in 
difference  between  the  parties  can  readily  be  distinguished, 
and  I  shall  proceed  to  consider  them  in  tho  order  in  which 
they  have  arisen  in  the  cause. 

The  action  is  brought  to  recover  damages  for  the  conversion 
of  a  ring.  The  plaintiff  is  a  non-resident,  and  tho  defendant 
is  an  infant,  lie  appeared  by  a  guardian,  and  put  in  an 
answer,  in  which,  after  denying  generally  all  the  allegations  of 
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the  complaint,  lie  proceeded  to  allege  " as  a  counter-claim" 
that  the  parties  had  exchanged  rings,  and  the  defendant 
delivered  a  ring  to  the  plaintiff  at  the  time  when  he  received 
hers,  with  the  agreement  in  each  case  that  each  should  keep 
the  ring  thus  obtained  until  the  other  should  be  returned  ;  that 
the  defendant  had  complied  with  this  condition,  and  tendered 
to  the  plaintiff  her  ring  and  demanded  his  own,  which  she  had 
refused  to  deliver,  and  he  therefore  asked  for  judgment  for  his 
ring  or  for  its  value,  with  costs. 

The  first  motion  noticed  in  the  cause  was  an  application  by  the 
plaintiff  to  strike  out  this  part  of  the  answer.  After  this  had 
been  noticed,  and  before  the  day  for  its  hearing,  the  defend- 
ant obtained  from  the  county  judge  of  Kings  County  an  order 
for  the  plaintiff  to  show  cause  at  the  subsequent  term  of  this 
court,  why  the  place  of  trial  should  not  be  changed,  and  stay- 
ing all  his  proceedings  in  the  meantime.  The  plaintiff  disre- 
garded this  stay  of  proceedings,  and  took  his  order  by  default, 
and  at  the  same  time  obtained  an  order,  returnable  to-day,  for 
the  defendant  to  show  cause  why  the  order  and  stay  of  pro- 
ceedings granted  by  the  county  judge  should  not  be  vacated. 
The  defendant  at  the  same  time  applies  to  set  aside  his  default 
as  irregular,  because  taken  while  this  stay  of  proceedings  was 
in  force.  The  first  question  which  I  have  to  determine  is 
whether  the  county  judge  of  Kings  County  had  power  to  grant 
this  order.  The  action  was  brought  by  the  plaintiff  in  Dutch- 
ess  County,  but  it  appears  that  she  is  a  resident  of  the  province 
of  Canada.  The  papers,  on  the  part  of  the  defendant,  show 
that  he  resides  in  Kings  County,  and  the  order  of  the  county 
judge  was  for  the  plaintiff  to  show  cause  why  the  action  should 
not  be  removed  from  Dutchess  to  that  county.  So  far  as  now 
appears,  as  I  shall  have  occasion  to  observe  more  at  length 
presently,  this  application  ought  to  be  granted.  But  until  this 
court  shall  make  an  order  changing  the  place  of  trial,  the 
cause  belongs  where  the  plaintiff  has  brought  it,  and  is  "  trio- 
lie"  there,  within  the  meaning  of  §  401  of  the  Code ;  and 
it  is  perfectly  plain  that  the  county  judge  of  Dutchess  County 
is  the  only  county  judge  who  has  jurisdiction  to  make  any 
order  in  such  an  action.  It  is  not  contended  that  these  officers 
possess  any  jurisdiction  in  such  cases  except  what  is  conferred 
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by  this  section  of  the  Code.  So  far  as  the  case  of  Preble  v. 
Rogers,  (5  Pr.  .&,  208),  is  an  authority  to  the  contrary,  I 
believe  it  is  generally  regarded  as  erroneous.  In  the  case  of 
Chubbuck  v.  Morrison,  (6  Pr.  7?.,  367),  Mr.  Justice  Harris 
has  discussed  that  question,  as  he  has  also  the  meaning  of  the 
words  "the  county  where  the  action  is  triable"  in  section 
401,  with  so  much  accuracy  and  ability,  that  it  is  only 
necessary  for  me  to  say  that  I  concur  fully  with  his  reasoning 
upon  both  points.  The  language  of  the  statute  is  not  that  such 
order  may  be  made  by  the  county  judge  of  any  county  where 
the  action  is  triable,  or  may,  or  should,  or  must  be  tried,  but 
by  the  county  judge  of  the  county  where  it  is  triable.  Evi- 
dently there  is  but  one  county  judge  who  possesses  this  power 
in  each  action.  Who  and  where  this  officer  is  must  be  deter- 
mined in  each  case  by  the  position  and  location,  so  to  speak,  of 
the  action  at  the  time  when  the  order  is  sought.  Where  an 
action  is,  at  any  stage  of  its  progress,  is  a  matter  of  fact,  and  is 
easily  determined.  Where  it  ought  to  be,  is  a  matter  of 
opinion,  and  a  question  often  of  some  difficulty  to  the  court 
itself.  Certainly,  the  jurisdiction  of  an  officer  who  can  make 
orders  affecting  both  liberty  and  property  cannot  depend  upon 
his  own  opinion  of  what  may  ultimately  be  decided  upon 
that  point,  or  be  left  to  fluctuation  and  uncertainty  until  such 
an  ultimate  decision  be  made.  The  plaintiff  was  therefore 
right  in  disregarding  the  order  made  by  the  Kings  County 
judge,  as  that  officer  had  no  jurisdiction  in  the  case,  and  the 
application  to  vacate  that  order  must  be  granted. 

It  would,  however,  under  the  circumstances,  be  pretty  much 
a  matter  of  course  to  open  this  default  on  terms,  and  allow  the 
defendant  to  be  heard  hereafter  as  to  the  sufficienc}'  and  rele- 
vancy of  that  part  of  his  answer  which  has  been  stricken  out 
by  the  order  taken  by  the  plaintiff  by  default.  But  the  par- 
ties have  agreed  that  I  should  now  consider  and  dispose  of 
this  question  as  an  original  application  and  upon  its  merits, 
and  it  has  accordingly  been  fully  argued.  If  the  defence 
which  is  alleged  in  this  part  of  the  answer  was  that  the  defend- 
ant had  this  property  under  an  agreement  which  justified  him 
in  detaining  it,  and  that  the  plaintiff  was  not  entitled  to  its 
possession,  because  she  had  not  performed  the  agreement,  by 
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returning  the  defendant's  ring ;  and  if  the  facts  pleaded  went 
to  establish  this  defence,  there  might  be  a  question  as  to  their 
admissibility.  But  that  is  not  the  case.  The  right  of  the 
plaintiff  to  the  return  of  her  property  is  admitted,  and  its  ten- 
der pleaded  among  other  facts  in  this  very  defence.  But  the 
defendant  sets  up,  in  answer  to  the  wrong  complained  of  by 
the  plaintiff,  that  she  has  committed  a  similar  wrong  against 
him,  and  demands  a  return  of  his  property,  or  its  value,  as  a 
counter-claim  to  the  plaintiff's  cause  of  action.  Broad  as  are 
the  provisions  of  the  first  subdivision  of  section  150  of  the 
Code,  I  am  not  prepared,  until  I  am  so  instructed  by  superior 
judicial  authority,  to  say  that  they  extend  to  a  case  like  this. 
It  is  not  quite  clear  to  my  mind  that  contrary  causes  of  action 
for  torts  can  be  the  subjects  of  "  counter-claims,"  or  that  they 
can  even  be  said  to  "  arise  out  of  the  same  transactions,"  using 
terms  with  any  legal  precision  or  accuracy.  In  this  particu- 
lar case  the  connection  between  the  respective  causes  of  action 
set  up  in  the  complaint  and  answer,  consists  in  the  fact  that 
the  articles  of  property  which  are  alleged  on  either  side  to 
have  been  converted,  were  placed  in  the  possession  of  the 
respective  parties  at  the  same  time,  and  under  similar  agree- 
ments as  to  their  return.  Each,  however,  could  go  separately 
to  the  other,  and  tender  what  he  had  and  demand  his  own ; 
and  the  transaction  out  of  which  the  cause  of  action  arises  in 
each  case  is  not  the  original  exchange  of  rings,  or  at  least  not 
that  alone,  but  their  conversion,  by  refusing  to  deliver  them 
or  either  of  them  on  a  separate  demand.  In  truth,  by  alleg- 
ing this  retention  and  refusal  of  his  property  by  the  plaintiff 
as  a  wrong  for  which  he  might  sue  in  action  of  tort,  or  coun- 
ter-claim against  the  plaintiff's  suit,  the  defendant,  it  seems 
to  me,  severs  the  act  of  the  plaintiff  from  the  connection, 
which,  if  it  were  treated  merely  as  a  breach  of  a  mutual  con- 
tract, it  might  have  with  any  other  part  of  the  case,  and  makes 
it  separate,  several  and  distinct.  The  whole  region  of  coun- 
ter-claims, however,  is  terra  incognita  to  the  bench  as  well  as 
the  bar,  and  until  it  has  been  farther  explored  it  will  be  im- 
possible to  feel  entirely  satisfied  in  any  conclusions  respecting 
it ;  but  with  my  present  light  upon  the  subject,  I  think  this 
answer  is  not  admissible,  and  shall  therefore  grant  the  motion 
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to  strike  it  out,  leaving  the  order  taken  by  the  plaintiff  by 
default  to  stand  as  entered. 

In  the  next  place  the  defendant  applies  to  set  aside  an  order 
of  arrest,  by  which  he  is  now  held,  on  the  ground  that  the  un- 
dertaking, given  as  required  by  section  182  of  the  Code,  was 
executed  by  two  sureties  only  for  the  plaintiff,  and  not  by  the 
plaintiff  with  them.  There  is  no  objection  made  to  the  sure- 
ties, who  have  justified,  nor  is  any  real  reason  given  for  desi- 
ring the  plaintiff  to  have  joined  in  the  instrument,  as  she  is  a 
non-resident,  with  no  property,  so  far  as  we  know,  in  the  State. 
The  objection,  therefore,  is  merely  technical  ;  still,  if  it  be 
well  taken,  it  must  prevail ;  and  that  it  is  well  taken,  I  am 
referred  to  Richardson  v.  Craig,  (1  Duer,  666),  which  certainly 
is  an  authority  expressly  in  point.  But  with  the  utmost 
respect  for  the  accomplished  judge  who  gave  the  opinion  in 
that  case,  as  well  as  the  learned  court  by  whom  that  opinion 
seems  to  have  been  concurred  in,  I  am  compelled  to  construe 
§  182  of  the  Code  differently.  Suppose  the  position  of  the  par- 
ties to  the  present  action  had  been  reversed,  and  the  plaintiff 
were  an  infant,  would  the  court  be  compelled  to  set  aside  such 
an  undertaking  as  this  because  a  party  had  not  joined  in  its 
execution,  whose  arrest  or  undertaking  could  be  of  no  possible 
validity  or  legal  force,  who  could  not  legally  execute  it  at  all. 
Such  a  difficulty  as  this  seems  to  have  occurred  to  Mr.  Justice 
Duer,  and  he  meets  it  by  suggesting  that  in  such  a  case  the 
guardian  or  next  friend  might  be  considered  as  the  plaintiff, 
and  his  execution  of  the  undertaking  would  be  sufficient.  But 
I  am  unable  to  see,  upon  the  strict  and  literal  construction  of 
the  statute  which  he  adopts,  requiring  that  the  undertaking 
should  be  made  iy,  in  order  to  be  upon  the  part  of,  the  plain- 
tiff, how  such  a  presumption  can  be  indulged.  It  seems  to  me, 
however,  that  it  is  not  a  necessary  nor  indeed  a  natural  inter- 
pretation of  the  words  of  the  statute,  to  require  that  the  un- 
dertaking in  this  and  similar  cases  should  be  executed  by  the 
party,  in  order  to  satisfy  the  direction  that  it  should  be  on  his 
part.  And  if  we  are  not  bound  to  adopt  such  a  construction, 
we  certainly  ought  not  to  prefer  it.  I  can  sec  no  benefit  to 
result  to  the  party  for  whose  protection  such  undertakings  are 
required,  from  compelling  his  adversary  to  unite  personally  in 
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their  execution.  The  responsibility  and  sufficiency  of  the  sure- 
ties in  such  cases  furnishes  ample  protection,  if  it  is  not  indeed 
the  only  additional  protection  which  the  execution  of  such 
instruments  can  create.  For  in  such  a  case  as  the  present  I 
apprehend  that  a  plaintiff  who  procures  an  improper  or  ille- 
gal arrest  is  responsible  for  all  its  consequences  in  the  same 
manner  and  to  the  same  extent  without  as  with  the  express 
undertaking  of  the  Code.  On  the  other  hand,  in  addition  to 
the  difficulties  which  such  a  construction  of  the  statute  as  was 
sanctioned  in  Richardson  v.  Craig,  would  produce,  in  cases 
where  infants  or  married  women  are  plaintiffs,  it  is  easy  to  see 
that  in  many  other  instances,  especially  in  cases  of  non-resi- 
dents, great  injustice  may  be  done  by  such  a  rule.  I  have  not 
overlooked  the  fact  that  the  language  of  the  Code,  in  relation 
to  security  on  appeals  (see  §§  33tt,  335,  336),  is  different,  and 
expressly  recognizes  and  allows  undertakings  executed  by 
sureties  alone.  But  on  appeals  sureties  must  be  given  in  all 
cases,  whether  the  appellant  also  signs  the  undertaking  or  not. 
In  the  present  case  the  court  or  officer  ordering  the  arrest  may 
take  an  undertaking  by  the  plaintiff  without  sureties,  or  on  the 
part  of  the  plaintiff  with  sureties;  and  the  last  clause  of  §  182, 
in  prescribing  the  requisites  of  an  undertaking  without  sure- 
ties, speaks  of  it  in  terms  as  executed  by  the  plaintiff.  On  the 
whole,  I  think  the  language  of  the  section  itself  indicates  that 
when  sureties  are  required,  the  statute  is  complied  with  by  an 
undertaking  executed  by  them  without  the  signature  of  the 
plaintiff.  The  motion  to  vacate  the  order  of  the  court  is  there- 
fore denied.* 

The  only  remaining  question  arises  on  the  renewed  applica- 
tion by  the  defendant  to  change  the  place  of  trial  to  Kings 
County.  This  as  well  as  the  question  upon  the  arrest  is 
brought  up  by  a  second  order  to  show  cause  here  granted  by 
a  justice  of  the  court.  I  see  no  reason  why  the  motion  to 
change  the  place  of  trial  to  the  county  of  Kings  should  not 
be  granted.  The  Code  so  directs  in  a  case  like  this,  where  one 
of  the  parties  is  a  non-resident,  and  the  other  resides  in  the 
county  proposed.  In  the  affidavit  read  by  the  plaintiff's 

*  To  the  same  effect  is  Bellinger  a.  Gardner,  2  Ante,  441. 
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counsel  in  opposition,  he  has  omitted  to  state  the  residence  of 
the  witness  named  as  material,  and  on  whose  account  he 
desires  to  retain  the  cause  in  Dutchess  county  ;  and  for  this,  if 
for  no  other  reason,  his  resistance  of  this  application  must  be 
ineffectual.  In  changing  the  place  of  trial,  however,  it  will  be 
done  without  prejudice  to  any  future  application  on  the 
ground  of  the  convenience  of  witnesses. 

As  neither  party  has  been  completely  successful  upon  the 
motions  which  have  now  been  heard  together,  neither  will  be 
allowed  any  costs  on  the  present  hearing. 


KALT  a.  LIGNOT. 

Supreme  Court,  First  District;  General  Term,  September,  1856. 

r* 

COSTS.  —  COUNTER-  CLAIM.  —  PREVAILING  PARTY. 

Where  in  an  action  upon  contract  the  plaintiff  recovers  lees  than  fifty  dollars,  but 
extinguishes  a  counter-claim  set  up  in  the  answer,  which  exceeds  that  amount, 
neither  party  is  entitled  to  costs 

Appeal  from  an  order  of  the  special  term,  denying  a  motion 
of  the  defendant  to  affirm  taxation  of  his  costs. 

This  action  was  brought  to  recover  the  value  of  services 
rendered  by  the  plaintiff,  a  physician,  to  defendant's  family, 
for  which  services  the  plaintiff  claimed  $500. 

The  answer  set  up  three  defences,  viz  :  —  1.  A  denial  of  the 
facts  stated  in  the  complaint.  2.  A  counter-claim,  damages 
sustained  by  the  defendant,  by  reason  of  negligence  and  mal- 
practice, amounting  to  $5000.  3.  A  counter-claim  of  $171, 
for  wines  sold  and  delivered  to  plaintiff. 

The  reply  denied  the  new  matter  set  up  in  the  answer. 

The  cause  was  referred.  The  referee  reported  that  the 
plaintiff  had  rendered  services  to  the  defendant,  that  the  de- 
fendant had  sold  and  delivered  wines  to  the  plaintiff,  and  that 
there  was  due  from  the  defendant  to  the  plaintiff,  (after  deduct- 
ing the  counter-claim)  the  sum  of  thirty-two  dollars. 

No  negligence  or  malpractice  was  proved  before  the  referee. 

On  the  entry  of  judgment  on   the  report  the  defendant 
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claimed  to  recover  costs.  They  were  taxed  in  his  favor  by  the 
clerk,  subject  to  exception  taken  by  the  plaintiff.  The  defend- 
ant moved  at  special  term,  before  Mr.  Justice  Roosevelt,  for 
an  order  affirming  the  taxation ;  which  was  denied.  The 
opinion  rendered  is  reported  Ante  33. 

The  defendant  now  appealed  from  the  order  of  the  special 
term. 

W.  W.  Niles,  for  appellant. 

James  Eschwege,  for  respondent. — I.  The  defendant  is  not 
entitled  to  costs,  because  he  is  not  the  prevailing  party.  To 
be  entitled  to  costs,  a  party  must  be  the  prevailing  party r,  and 
have  a  judgment,  upon  which  such  costs  can  be  allowed ; 
(Code,  §§  303,  304,  305, 311.  See  Comstock  v.  Bayard,  2  Sandf. 
Sup.  Ct.  E.,  705 ;  Moore  v.  Westervelt,  3  A,  764). 

II.  The  Code  (§  303)  makes  a  judgment  the  principal,  which 
will  be  followed  by  costs,  as  an  incident;  here  no  judgment 
can  be  entered   for  the  defendant  unless  costs  are  allowed, 
thereby  reversing  the  order  provided  for  by  the  Code,  and 
being  based  upon  the  argument  that  the   defendant  is  the 
prevailing  party,  because   he  is  entitled  to  costs ;   and   that 
he  is  entitled  to   costs  because  he  is  the  prevailing  party. 
There  is  no  judgment  for  the  defendant,  as  in  case  of  non- 
suit, verdict  or  decision;  the  decision  is  against  the  defend- 
ant; and  only  where  the  decision  is  in  favor  of  a  defendant  is 
he  entitled  to  judgment ;  and  only  in  this  case  costs  will  be 
allowed  to  him.  (§  303).  He  is  then  entitled  to  costs ;  he  is  the 
prevailing  party,  because  he  is  entitled  to  judgment ;  and 
upon  this  judgment  he  will   be   allowed  his  costs;  but  the 
defendant  will  not  and  cannot  be  entitled  to  a  judgment  where 
the  decision,  upon  which  the  judgment  is  to  be  rendered,  is 
not  in  his  favor,  simply  because  the  plaintiff,  although  the 
prevailing  party,  recovers  less  than  fifty  dollars. 

III.  The  plaintiff  here  recovers  more  than  thirty-two  dollars ; 
he  recovers  also  the  amount  of  the  counter-claim  established  by 
the  defendant.  (Buggies  v.  Fogg,  7  How.  Pr.  R.,  324  ;  Cockle 
•u.  Underwood,  3  Duer,  676).     Subdivision  4,  of  section  304, 
cannot  apply  to   cases  where  counter-claims  are  set  up;  it 
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only  applies  to  cases  where  part  payment,  pleas  in  abatement, 
in  bar,  and  other  defences  not  constituting  counter-claims, 
have  reduced  the  indebtedness  to  a  sum  less  than  fifty  dollars. 
A  defendant,  who  sets  up  a  counter-claim,  demands  the 
affirmative  judgment  of  the  court,  and  disputes  the  plaintiff's 
right  to  recover,  does  thereby  become  himself  a  plaintiff;  and 
fails  in  the  action,  if  a  balance  is  found  due  against  him.  In 
such  case  both  parties  may  have  actually  recovered  more  than 
fifty  dollars. 

CLERKE.  J. — Section  305  of  the  Code  does  not  mean  that  the 
defendant  shall  be  entitled  to  costs  against  the  plaintiff,  in  all 
cases  where  the  plaintiff  is  not  entitled  to  them ;  this  section 
must  be  necessarily  read  in  connection  with,  and  be  controlled 
by  section  303,  which  says,  "  that  costs  shall  be  allowed  to  tfie 
prevailing  party  in  tlie  suit  upon  the  judgment."  A  mere 
reduction  of  the  plaintiff's  demand,  by  set-off,  or  any  other 
description  of  counter-claim,  below  the  amount  of  $50,  does 
not  entitle  him  to  costs  against  the  plaintiff.  The  defendant 
certainly  is  not  the  prevailing  party  ;  he  claimed  a  largo 
amount  in  his  favor  for  damages,  no  portion  of  which  was 
allowed,  and  the  plaintiff's  claim  was  reduced  by  a  set-off 
merely  to  $32,  for  which  he  is  entitled  to  judgment,  as  the  pre- 
vailing party. 

But  as  he  has  recovered  less  than  $50,  he  is  not  entitled  to 
costs.  (§  304,  sub.  4).  It  would  be  no  more  proper  to  compel 
him  to  pay  costs  to  the  defendant  than  if  he  sued  in  the  first 
instance  for  a  balance  of  $32,  after  crediting  the  defendant 
with  the  set-off,  which  the  referee  has  allowed. 

The  Code  could  not  have  contemplated  any  such  result. 
The  consequences  in  both  instances  are  similar  and  consistent — 
requiring  the  plaintiff  to  pay  his  own  costs.  The  defendant 
could  have  avoided  the  expenses  of  the  litigation,  by  offering, 
pursuant  to  section  385,  to  allow  judgment  to  be  taken  against 
him  for  the  amount  reported  by  the  referee. 

I  concur  with  the  decision  of  the  special  term.  The  order 
should  be  affirmed,  however,  without  costs. 

ROOSEVELT,  J. — Added  to  hia  opinion  delivered  at  special 
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term,  (Ante  33),  the  following  remarks,  and  filed  the  whole  as 
his  opinion  upon  the  appeal. 

It  is  said  that  section  305  of  the  Code  provides  that  "  costs 
shall  be  allowed  of  course  to  the  defendant,  unless  the  plain- 
tiff be  entitled  to  costs  ;"  and  that  by  the  previous  section  it  is 
declared,  that  "  costs  shall  be  allowed  of  course  to  the  plain- 
tiff only  when  he  shall  recover  fifty  dollars  or  more."  Now, 
as  costs,  by  section  303,  are  in  no  case  to  be  allowed,  except 
to  the  "  prevailing  party,"  it  is  obvious  that  when  the  Code 
afterwards  says  that  they  shall  be  allowed  to  the  plaintiff 
under  certain  circumstances,  and  to  the  defendant  under  other 
circumstances,  it  means,  if  he  be  the  prevailing  party.  Cer- 
tainly the  defendant,  in  this  case,  as  against  the  plaintiff,  is 
not  the  prevailing  party.  The  technical  "recovery"  is  with  the 
plaintiff;  and  although  something  is  adjudged  to  the  defend- 
ant, more,  by  thirty-two  dollars,  is  adjudged  to  his  adversary. 
Either  then  both  are  prevailing  parties,  or  only  the  plaintiff  is. 
In  neither  case  can  costs  be  allowed  to  the  defendant  as 
against  the  plaintiff.  To  do  so  would  be  to  award  costs  to 
defeat  instead  of  to  victory ; — to  the  party  overcome  instead 
of  to  the  party  "  prevailing." 

Order  affirmed. 


THE  PEOPLE  a.  BOGART. 

Su/preme  Court,  First  District ;  General  Term, /September,  1856. 

MISDEMEANOR. — CORRUPT   INTENT. 

On  trial  of  an  indictment  for  a  misdemeanor,  under  the  statute  provision,  (2  Rev. 
Stats.  696,  §  39),  that  the  doing  of  any  prohibited  act,  a  punishment  for  which  is 
not  otherwise  provided,  shall  be  deemed  a  misdemeanor,  it  is  not  necessary  for 
the  prosecution  to  prove  that  the  act  was  done  with  a  corrupt  intent. 

Allegations  in  the  indictment,  that  the  act  was  done  "  wilfully,  maliciously,  unlaw- 
fully and  corruptly,"  do  not  render  proof  of  a  corrupt  intent  necessary  ;  they  are 
formal  words. 

Certiorari  to  the  judges  of  the  Court  of  General  Sessions. 

Abraham  Bogart,  Jr.  was  indicted  for  misdemeanor,  con- 
VOL.  HI.— 13 
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sisting  in  a  violation  of  the  act  of  1846,  (Laws  of  1846,  408), 
which  forbids  any  other  officer  than  the  committing  magis- 
trate to  let  to  bail,  unless  notice  of  the  application  to  bail  shall 
be  given  to  the  district  attorney  ; — &c. 

The  indictment  charged,  that  one  William  Nambe  waa 
indicted  for  grand  larceny,  and  was  thereafter  committed  for 
trial  by  Recorder  Smith,  of  the  city  of  New  York  ; — that  while 
he  stood  committed,  the  defendant,  "  well  knowing  such  law 
aforesaid,  with  force  and  arms,  at  the  ward,  city  and  county 
aforesaid,  on  July  28,  1855,  did  wilfully  and  unliiiofully,  ma- 
liciously and  corruptly  admit  to  bail  said  William  Nambe,  as 
appears  by  the  said  recognizance  to  answer  then  and  there, 
by  the  said  Abraham  Bogart,  Jr.,  police  justice,  taken,"  &c. ; 
and  that  he  thereupon  discharged  Nambe,  well  knowing  that 
he  stood  committed  by  the  Recorder,  and  that  he,  the  defend- 
ant, was  not  the  committing  magistrate,  and  well  knowing  that 
notice  of  the  application  to  bail  Nambe  had  not  been  given  to 
the  district  attorney. 

On  the  trial,  before  the  court  of  general  sessions  for  the  city  of 
New  York,  in  February,  1856,  the  prosecution  proved  the  com- 
mitment of  Nambe,  alias  Lambe,  by  Recorder  Smith.  They 
further  proved  a  commitment  of  Nambe,  alias  Lawson,  by 
Justice  Bogart,  on  a  complaint  for  the  commission  of  another 
grand  larceny.  Both  of  these  commitments  were  dated  July 
18,  1855.  They  further  proved  that  on  July  28,  1855,  Nambe 
was  admitted  to  bail  by  defendant  on  both  commitments.  A 
separate  recognizance  for  each  commitment  was  executed. 
They  further  put  in  evidence  tending  to  show  that  the  bail 
taken  by  the  defendant  turned  out  to  be  "  straw  bail." 

The  defence  admitted  that  no  notice  of  application  to  let  to 
bail  had  been  given  to  the  district  attorney. 

The  city  judge  charged  the  jury  upon  the  various  points 
arising,  among  which  was  the  question  whether  the  prosecu- 
tion were  bound  to  prove  a  corrupt  intent.  The  following  is 
the  substance  of  the  charge  upon  that  point. 

CAPKON,  J. — The  defendant  here  is  a  police  magistrate.  The 
people  charge  him,  under  that  section  of  the  statute  which 
reads  : — "  Where  the  performance  of  any  act  is  prohibited  by 
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any  statute,  and  no  penalty  for  the  violation  of  such  statute  is 
imposed,  either  in  the  same  section  containing  such  prohibi- 
tion, or  in  any  other  section  or  statute,  the  doing  such  act  shall 
be  deemed  a  misdemeanor."  In  other  words,  the  act  is  a  mis- 
demeanor, whether  committed  by  an  officer  or  anybody  else 
who  is  prohibited  by  law  from  doing  that  act. 

Now,  it  cannot  make  any  difference  whether  the  individual 
is  an  officer  or  a  private  citizen ;  because  if  an  officer  does  any 
act  beyond  his  jurisdiction,  and  therefore  contrary  to  law,  he 
cannot  be  said  to  do  it  officially,  and  therefore  it  is  out  of  his 
office.  An  officer  has  two  relations ;  he  is  a  private  citizen 
and  an  officer.  What  he  does  in  his  official  capacity  and 
within  his  jurisdiction,  he  does  as  an  officer,  but  what  he  does 
not  in  his  official  capacity,  or  where  he  has  no  jurisdiction,  he 
does  not  as  an  officer.  Therefore,  it  is  my  opinion  that  the  act 
covers  the  case  of  an  officer  as  well  as  of  a  private  individual, 
upon  the  ground,  that  what  he  does,  if  forbidden  by  law,  is 
not  an  official  duty  at  all,  any  more  than  if  done  by  a  man 
who  did  not  hold  the  office.  When  the  performance  of  an  act 
is  prohibited  by  the  statute,  it  is  a  misdemeanor,  and  the  per- 
son committing  it  is  liable  to  the  punishment  I  have  stated. 

Now  the  people  say  that  the  defendant  violated  this  law, 
which  says :  "  No  officer  other  than  the  committing  magis- 
trate shall  let  to  bail  any  person  charged  with  a  criminal 
offence,  unless  notice  of  the  application  to  bail  such  person 
shall  have  been  given  to  the  district  attorney  of  the  city  and 
county  of  New  York,  at  least  two  days  before  such  applica- 
tion, specifying  the  name  of  the  officer,  the  time  and  place 
when  and  where  such  application  will  be  made,  and  the  names 
and  residence  of  the  proposed  bail,  and  the  original  commit- 
ment and  proofs  upon  which  it  is  founded,  shall  have  been 
presented  to  the  officer  to  whom  the  application  for  bail  is 
made." 

It  is  an  important  act.  "  No  officer  shall  let  to  bail."  That 
is  a  complete  prohibition  on  every  officer  except  the  magis- 
trate who  committed  the  individual  to  prison,  unless  notice  is 
given  to  the  district  attorney,  and  unless  the  officer  to  whom 
the  application  is  made  has  the  original  commitment  and 
proofs  before  him  to  look  at,  upon  which  the  prisoner  was  ar- 
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rested  by  the  other  magistrate  and  committed  to  jail.  The 
reason  of  this  provision  is,  that  it  may  often  happen  that  the 
same  officer  who  committed  the  prisoner  may  be  away,  sick  or 
dead  ;  and  it  will  therefore  be  necessary,  from  various  causes, 
to  go  before  some  officer  who  did  not  cause  the  arrest  to  be 
made.  But  this  statute  provides  that  no  other  officer  shall  do 
it,  unless  the  district  attorney  has  two  days  notice  of  the  fact, 
so  that  he  can  look  into  the  case  and  understand  it,  and  unless 
the  original  papers  upon  which  the  arrest  and  commitment 
were  made,  are  brought  before  the  officer  to  whom  the  appli- 
cation is  made  for  bail.  These  papers  inform  the  officer  what 
is  the  nature  of  the  case,  and  ho  can  act  intelligently.  This, 
statute,  therefore,  prohibits  any  officer  the  right  to  take  bail 
where  another  officer  has  made  the  commitment,  without  these 
papers  are  presented;  and  my  construction  of  the  law  is  this; 
that  although  an  officer  like  Mr.  Bogart  may  have  general  au- 
thority to  let  to  bail,  yet  this  statute  gives  him  no  jurisdiction 
over  a  case,  which  another  officer  originally  had,  without  the 
production  of  the  papers  upon  which  the  arrest  was  made,  the 
complaint,  and  the  proofs.  If  he  does  not  get  them,  he- 
has  no  more  jurisdiction  over  a  party  or  case1  than  a  common 
justice  of  the  peace  has  who  undertakes  to  render  judgment 
against  a  man  without  a  summons  issued  and  returned  duly 
served.  lie  is  prohibited  from  doing  the  thing  until  these 
papers  are  produced.  If  he  does  it  therefore,  he  does  it  not 
as  a  justice,  because  he  has  no  jurisdiction  in  the  case  as  a 
police  justice,  without  the  possession  of  these  papers  in  the 
first  place.  He  does  it  as  a  private  individual,  and  any  other 

man  has  just  the  same  right  as  he  has  to  let  to  bail. 
***##* 

In  coming  to  a  conclusion,  gentlemen,  upon  the  guilt  or 
innocence  of  Justice  Bogart,  a  great  deal  has  been  said  by  the 
counsel  on  both  sides  as  to  what  was  necessary  to  constitute 
guilt.  My  own  opinion  is,  and  I  think  it  is  borne  out  by  the 
authorities,  that  where  an  act  is  forbidden,  and  a  party  does 
that  act,  he  is  guilty  of  the  offence, — ho  is  guilty  of  a  misde- 
meanor. That  it  is  not  necessary  under  this  statute  to  prove 
corruption,  even  in  the  case  of  a  public  officer,  charged  with 
doing  an  act  without  having  acquired  jurisdiction  in  the  ordi- 
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nary  literal  acceptation  of  the  term  as  we  understand  it.  But 
if  he  intended  to  do  the  act,  his  intention  constitutes  all  that  is 
necessary  to  be  proved.  If  a  man  does  an  act  intentionally, 
he  does  it  wilfully.  Intention  means  will.  When  I  intention- 
ally do  a  thing,  I  do  it  because  I  will  to  do  it.  If  this  were  a 
judicial  act,  then  I  think  it  would  be  necessary  to  show  some- 
thing further  than  just  the  doing  of  the  act.  But  it  is  a  min- 
isterial act.  The  whole  of  Justice  Bogart's  duty,  until  he  had 
acquired  jurisdiction,  was  ministerial ;  like  a  justice  issuing 
a  summons  and  having  it  returned  to  him  with  the  proper 
return  endorsed.  That  is  a  ministerial  and  not  a  judicial  act. 
His  judicial  duty  did  not  commence  until  he  could  entertain 
the  question  of  bail.  He  could  not  legally  entertain  that 
•question  until  he  got  the  papers,  because  the  statute  says  he 
shall  not  act  until  he  gets  them.  Then  he  cannot  do  a  judi- 
cial act  until  he  gets  the  papers.  The  act  for  which  Justice 
Bogart  is  indicted,  is,  taking  bail  without  the  prior  perform- 
ance of  a  necessary  jurisdictional  ministerial  act.  It  is  a  gen- 
eral rule,  that  when  a  public  officer  is  indicted  for  misbeha- 
vior in  his  office,  and  when  the  act  done  is  clearly  illegal,  it  is 
not  necessary,  in  order  to  support  an  indictment,  to  show  that 
it  was  done  with  corrupt  motives.  Nothing  can  be  plainer. 
The  question  is,  was  this  a  judicial  or  a  ministerial  act.  I 
charge  you,  gentlemen,  that  it  was  wholly  ministerial ;  that  all 
his  acts  are  ministerial  until  he  acquires  jurisdiction  in  the 
case,  and  he  does  not  acquire  jurisdiction  until  he  has  before 
him  all  the  papers,  which  section  8  requires,  before  his 
right  to  act  attaches.  That  is  too  plain  to  admit  of  any  doubt. 
Here  we  have  the  law  where  the  act  was  illegal,  and  certainly 
it  was  illegal  for  him  to  take  bail  without  having  these  papers 
and  giving  this  notice.  Where  it  is  illegal,  the  proof  of  doing 
the  act  is  evidence  of  a  bad  motive,  and  constitutes  the  offence. 
The  question  may  arise,  whether  defendant  has  the  right, 
by  proof  upon  his  part,  to  show  that  he  had  no  bad  motive. 
Perhaps,  we  will  say,  that  he  has  the  right  to  show  that  it  was 
not  a  mistake  of  the  heart ;  but  I  think  he  has  not.  I  think 
that  is  a  question  addressing  itself  wholly  to  the  court.  The 
question  for  the  jury  is,  was  it  illegal  for  him  to  take  this  bail 
without  having  these  papers  ?  Did  he  do  that  act  ?  You  will 
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remember,  gentlemen,  that  Justice  Bogart  has  for  several 
years  been  a  judge,  and  these  statutes  he  must  have  had  occa- 
sion to  know  all  about,  for  they  concerned  his  every  day  duties. 
It  may  be  that  he  was  unaware  of  the  full  force  of  this  statute. 
It  may  be  that  he  did  not  understand  it ;  and  that  you  may 
take  into  consideration,  under  all  the  circumstances,  if  there 
is  any  evidence  tending  to  prove  that  fact  with  the  view  to 
rebut  the  presumption  of  bad  intention,  arising  from  the  doing 

of  the  act. 

*  *  *  *  * 

My  opinion  is  that  it  is  not  necessary  for  the  people  to  show 
anything  out  of  the  case  in  order  to  make  out  corruption  or 
bad  faith.  That  it  being  the  doing  of  an  official  act,  without 
the  prior  performance  of  a  jurisdictional  ministerial  act,  the 
fact  that  the  act  was  illegal,  that  the  officer  was  prohibited 
from  doing  it,  except  under  certain  circumstances,  renders  him, 
chargeable  with  a  knowledge  of  that  law.  And  that  if  he  did 
the  act,  the  doing  of  the  act  is  evidence  of  all  the  intent  that 
is  necessary  to  be  proved  by  the  people.  If  he  has  proved 
anything  here  that  in  your  judgment  would  show  that  he,  not- 
withstanding the  legal  presumption  of  intention,  acted  hon- 
estly and  did  not  mean  to  do  wrong,  you  may  take  that  into 
consideration  to  rebut  that  presumption,  but  in  doing  that  you 
must  not  allow  any  of  the  facts  of  the  case  which  go  to  make 
up  the  essence  of  this  crime  to  be  lost  sight  of. 

The  counsel  for  the  defendant  excepted  to  various  parts  of 
the  charge  ;  in  particular  to  the  charge  that  the  defendant 
acquired  no  jurisdiction  of  the  case  on  the  application  for  bail, 
unless  all  the  papers  mentioned  in  the  statute  were  before 
him  ; — to  the  charge  that  the  act  of  the  defendant  was  a  minis- 
terial act  and  not  judicial  ; — to  the  charge  that  the  doing  of  the 
act  stated  in  the  indictment  was  sufficient  proof  of  intention 
to  sustain  the  prosecution  ; — and  to  the  charge  that  it  was  not 
necessary,  in  order  to  sustain  the  indictment,  to  prove  corrup- 
tion. And  the  counsel  requested  the  court  to  charge  that 
unless  the  prosecution  had  proved  actual  corruption  on  the 
part  of  Jubtice  Bogart,  the  jury  should  not  convict  under  the 
indictment — that  if  Justice  Bogart  did  not  act  from  any  dis- 
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honest  motive  in  the  matter  of  taking  the  bail  in  question,  he 
should  not  be  convicted ; — and  that  inasmuch  as  the  indict- 
ment charged  corruption,  there  must  be  proof  of  corruption  in 
order  to  justify  the  conviction  of  the  defendant.  The  court 
refused  so  to  charge,  to  which  refusal  the  counsel  for  the 
defendant  excepted. 

The  jury  rendered  a  verdict  of  guilty ;  and  the  cause  was 
now  brought  up  upon  certiorari. 

Henry  L.  Clinton  for  the  prisoner. — I.  That  the  defendant 
had  jurisdiction  of  the  case  on  the  application  to  be  let  to 
bail,  without  the  papers  mentioned  in  the  statute  being  before 
him,  sufficiently  appears  from  2  Revised  Statutes  (2  ed.),  893, 
31  subdivision  4,  "  The  police  justices  in  the  city  of  New 
York  shall  respectively  have  power  to  let  to  bail  in  all  cases 
where  the  judge  of  the  Court  of  General  Sessions  in  said  city 
is  authorized  to  let  to  bail."  That  the  Court  of  Sessions  had 
jurisdiction  to  let  to  bail  under  the  circumstances  which 
surround  the  case  in  question  when  Justice  Bogart  let  to  bail, 
will  not  be  disputed. 

II.  The  court  erred  in  charging  that  tne  act  of  defendant 
was  not  a  judicial  act.     It  is  rank  absurdity  to  say  that  the 
act  of  a  judge  in  deciding  on  the  sufficiency  of  papers  before 
him  in  reference  to  the  question  whether  a  prisoner  shall  be 
let  to  bail  is  not  judicial,  and  that,  too,  even  though  the 
motion  for  bail  ought  to  be  denied.     Surely  a  judicial  deci- 
sion is  none  the  less  judicial  because  it  should  have  been  ren- 
dered the  other  way.     As  well  might  it  be  said  that  were  a 
judge  of  the  Supreme  Court  to  grant  an  order  of  arrest  in  a 
civil  case,  and  yet,  upon  a  motion  for  that  purpose,  vacate  his 
own  order  of  arrest  on  account  of  the  insufficiency  of  the 
affidavit  on  which  it  was  granted  that  the  decision  of  the 
judge  granting  the  order  was  ministerial,  while  the  decision 
of  the  same  judge  vacating  the  order  was  judicial  because  the 
first  decision  was  bad,  and  the  last  good  law. 

III.  The  court  erred  in  charging  that,  in  order  to  sustain 
the  indictment,  it  was  not  necessary  to  prove  corruption.     The 
gist  of  the  offence  charged  in  the  indictment  is  corruption. 
(The  People  v.  Brooks,  1  Den.,  457  ;  The  People  v.  Coon,  15 
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Wend.,  227  ;  The  People  v.  Norton,  7  Barb.,  477  ;  The  King 
v.  Borron,  3  Barn  cfc  A.,  452,  12  Johns,  356;  1  Russell  on 
Crimes,  136  ;  1  Chitt.  Cr.  Law,  873  ;  Wharf.  Am.  Cr.  Law, 
2  ed.,  732). 

A.  Oakey  Uall,  district  attorney,  for  the  people. — I.  The 
defendant  acted  without  jurisdiction ;  he  acted  illegally;  he 
acted  intentionally,  and,  therefore,  wilfully ;  and  the  wilful 
doing  of  the  prohibited  act  satisfies  the  verdict  of  guilty,  no 
matter  whether  the  act  was  done  honestly,  or  with  good  inten- 
tions, or  was  not  corrupt,  or  is  not  productive  of  any  injury; 
and  the  allegation  of  corruption  is  mere  surplusage,  and  may 
be  rejected. 

II.  All  magistrates  and  judges  who  have  power  to  let  to 
bail  are  called  "  officers."     (2  liev.  Stats.,  4  ed.,  893,  §  31). 

III.  Police  justices,  prior  to  1833,  (Laws  of  1833,  ch.  11,  §  9) 
had  limited  jurisdiction  as  to  admitting  to  bail.     After  1833, 
they  possessed  powers  equal  to  those  of  the  judges  of  General 
Sessions.     But  they  never  had  legal  authority  to  bail  any  per- 
sons except  those  brought  before  them  charged  (that  is  pre- 
liminarily before  them  as  charged)  with  crime.     The  judges 
of  the  General  Sessions  could  issue  writs  of  habeas  corpus, 
and  thus  acquire  jurisdiction  of  the  persons  in  order  to  bail 
them  ;  but  a  police  justice  had  no  power  to  acquire  jurisdic- 
tion over  a  person,  except  by  issuing  a  warrant  against  him. 
The  statute  says  justices  or  "officers  before  whom  persons 
charged  with  crime  shall  be  brought" 

IV.  The  statute  giving  the  police  justices  pmcer  to  let  to 
bail  in  all  cases  where  a  judge  of  the  Court  of  General  Ses- 
sions is  authorized  by  law  to  let  to  bail,  was  a  statute  merely 
extending  their  power  to  certain  ftlonicn  whoso  punishment 
exceeded  five  years.     That  is,  they  have  power  to  bail  in  al! 
cases   wherein   they   have  jurisdiction.      (Commonwealth  v 
Canada,  13  Pick,  88-90.     Pctersdorf  on  Bail,  513). 

V.  But  whether  this  be  so  or  not,  in  1846  came  a  statuU. 
qualifying  the  jurisdiction  of  all  officers  in  letting  to  bail— 
which  is  recited  in  the  indictment.     This  act  is  in  spirit  taken 
from  divers  English  statutes.     (Pctersdorf  on  Bail,  507). 

VI.  Before  1833,  no  police  justice  could  bail  unless  the 
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prisoner  was  charged  with  an  offence  whose  maximum  of  im- 
prisonment was  five  years.  After  1846,  no  police  justice 
(among  other  officers)  could  bail  unless  he  were  committing 
magistrate,  or  unless  certain  formalities  had  been  complied 
with,  to  give  him  jurisdiction.  The  law  prior  to  1833  has  a 
prohibition  by  implication,  or  more  properly  by  a  negative 
growing  out  of  an  affirmation.  That  of  1846  was  a  positive 
prohibition.  The  concurrent  statute  made  the  doing  the  act 
thus  under  prohibition  a  misdemeanor.  It  was  analogous  to 
the  statute  of  5  Edward  III.,  c.  8,  whereby  the  Marshal  of  the 
Queen's  Bench  was  prohibited  from  bailing  persons  indicted 
of  felony  on  pain  of  half  a  year's  imprisonment.  Judge  Bo- 
gart had  jurisdiction  of  the  person  of  William  Lawson  bj 
virtue  of  his  own  warrant  and  commitment ;  but  of  "William 
Kambe,  who  happened  to  be  the  same  man,  and  who  was  com- 
mitted by  another  magistrate,  he  had  not,  because  the  requisites 
of  the  statute  to  confer  jurisdiction  had  not  been  complied 
with.  Yet  he  wilfully  bailed  without  his  jurisdiction,  because, 
as  the  evidence  shows,  "  he  thought  he  had  a  right ;"  and 
thus  acted  with  knowledge  as  to  the  question  of  power.  Even 
if  he  had  acted  ignorantly,  he  would  have  been  no  better  off 
in  his  legal  status.  (People  v.  Brooks,  1  Den.,  457  ;  Dwarris 
on  Stat.j  677  ;  Saintsbury's  Case,  4  T.  R.,  457 ;  Yates  v.  Lan- 
sing, 5  Johns,  282  ;  1  Gabbetts  Or.  Law,  780  ;  Bac.  Abr.  Tit. 
Bail.  595  ;  The  People  v.  Lohman,  1  Comst.,  379). 

BY  THE  COUKT,*  EOOSEVELT,  J. — The  defendant  was  indicted 
by  the  grand  jury  for  a  misdemeanor  in  violating  his  duty  as 
a  police  justice,  by  unlawfully  letting  a  prisoner  to  bail,  with- 
out authority  and  without  notice  to  the  district  attorney.  The 
surety,  it  appears,  (one  Joseph  Porkousky)  turned  out  to  be 
"  not  what  he  represented  himself,"  and  when  his  presence 
was  needed — the  usual  case  of  what  is  denominated  stravr 
bail — neither  he  nor  his  principal  was  to  be  found.  On  the 
trial  of  the  justice,  which  took  place  in  February  last  before 
the  Court  of  Sessions,  for  the  alleged  misdemeanor,  the  jury 
after  a  short  consultation  under  the  charge  of  the  city  judge, 
returned  a  verdict  of  guilty.  Sundry  exceptions  were  taken 
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to  the  charge  ;  and  on  these  exceptions  the  case  is  now  brought 
before  the  general  term  of  the  Supreme  Court  for  review. 

The  principal  point  made  by  the  defendant's  counsel  ou  the 
argument,  was  that  the  court  below  erred  in  charging  the 
jury  that  in  order  to  sustain  the  indictment,  it  was  not  neces- 
sary to  prove  corruption.  We  think  the  court  were  right. 
No  such  proof  is  required.  The  law  says  (2  It.  &,  696,  §  39) 
that  "  where  the  performance  of  any  act  is  prohibited,  <fcc., 
the  doing  such  act  shall  be  deemed  a  misdemeanor."  It  does 
not  say  the  doing  such  act  corruptly,  but  the  doing  it,  shall 
constitute  the  offence.  Every  citizen,  and  especially  ever}* 
police  justice,  is  presumed  in  such  cases  to  know  the  law,  and 
when  he  does  an  act  which  the  law  prohibits,  he  is  presumed 
to  intend  to  do  it,  and,  as  a  consequence,  to  intend  to  break 
the  law.  The  allegation,  therefore,  in  the  indictment,  that  the 
defendant  "  did  wilfully,  maliciously,  unlawfully  and  corruptly 
do  an  act  prohibited  by  law,"  is  a  mere  legal  conclusion.  They 
are  formal  words  inserted  more  to  give  solemnity  to  the  in- 
dictment than  for  any  other  purpose. 

That  Justice  Bogart  was  not  the  committing  magistrate  in 
the  complaint  of  Miller  against  Lawson  appears  from  the  re- 
cognizance taken  by  him.  He  of  course  knew  that  he  was 
not.  The  warrant  for  that  offence  was  before  him,  signed, 
not  by  him,  but  by  the  recorder.  He  knew — he  certainly  was 
bound  to  know — that  the  statute  (Laws  of  1846,  403)  ex- 
pressly declared  that  "  no  officer,  other  than  the  committing 
magistrate,  should  let  to  bail  any  person  charged  with  a  crimi- 
nal offence,  unless  notice  of  the  application  to  bail  such  person 
shall  have  been  given  to  the  district  attorney,"  <fcc.  He  knew 
that  Nambe,  alias  Lambe,  alias  Lawson,  the  alleged  thief,  was 
not  only  charged  but  indicted.  All  this  appeared  in  Recorder 
Smith's  commitment,  and  in  the  recognizance  signed  by  him- 
self. He  knew  also  that  the  district  attorney  was  not  apprised 
of  the  intended  application.  In  bailing  the  prisoner  under 
these  circumstances  ho  could  not  help  knowing  that  he  was 
doing  an  act  which  the  law  expressly  prohibited  his  doing. 
He  was  acting  therefore  intentionally,  wilfully,  or,  in  legal 
parlance,  "corruptly."  The  expressions  as  thus  used — not  an 
uncommon  occurrence  in  legal  documents — are  synonymous. 
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They  have  the  same  meaning  as  in  a  plea  of  usury  alleging 
that  the  party  "  wilfully  and  corruptly "  exacted  more  than 
seven  per  cent.  The  offence  imputed  to  the  officer  was  the 
doing  of  an  unlawful  act  knowingly.  In  such  case,  as  the 
judge  below  expressed  it,  "  the  proof  of  doing  the  act  is  evi- 
dence of  a  bad  motive,  and  constitutes  the  offence." 

It  may  be  that  the  party  accused  would  have  the  right  to  re- 
but the  inference.  The  defendant  has  not  done  so.  He  has  not 
attempted  to  do  so.  The  judge,  moreover,  instructed  the  jury 
that  "if  there  was  any  evidence  tending  to  prove  that  fact 
(namely,  a  misconception  of  the  full  force  of  the  statute),  with 
the  view  to  rebut  the  presumption  of  bad  intention  arising 
from  the  doing  of  the  act,"  they  might,  "  under  all  the  cir- 
cumstances take  it  into  consideration."  He  further  expressly 
charged  the  jury,  "that  if  the  defendant  had  proved  anything 
which  in  their  judgment  could  show  that  notwithstanding  the 
legal  presumption  of  intention,  he  acted  honestly  and  did  not 
mean  to  do  wrong,  they  should  take  that  into  consideration  to 
rebut  the  presumption."  It  seems  to  me  this  was  all  the  court 
could  be  asked  to  say,  and  the  verdict  therefore  under  such  a 
charge  must  be  understood  as  a  finding  by  the  jury  that  the 
wrong  done  was  not  the  result  of  an  honest  mistake.  To  call 
such  an  act  judicial,  and  therefore  like  other  judicial  errors, 
exempt  from  indictment,  would  be  to  repeal  the  statute, — I 
mean  the  statute  which  prohibits  magistrates  from  thus  exparte 
interfering  with  and  in  effect  nullifying  each  other's  commit- 
ments. With  such  a  construction,  error  of  judgment  would 
be  the  universal  plea,  and  acquittal  the  universal  result. 

Judgment  affirmed. 

CLEEKE,  J.,  concurred. 
WHITING,  J.,  dissented. 
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HUNT  a.  KEEC11. 

Supreme  Court,  First  District ;  Special  Term,  September,  1856. 
MORTGAGE  FORECLOSURE. — THIRTY  DAYS  INTEREST  CLAUSB. 

On  what  ground*  the  court  will  interfere  to  stay  a  mortgagee  from  enforcing  a 
foreclosure  under  the  usual  thirty  days  interest  clause. 

Motion  in  a  foreclosure  case  after  judgment,  to  stay  the 
plaintiff  from  further  proceedings  on  payment  of  the  interest 
in  arrear. 

W.  Alien,  for  the  motion. 
J.  B.  Fitzgerald,  opposed. 

WHITING,  J. — This  is  a  suit  to  foreclose  a  mortgage.  The  de- 
fendant asks  to  be  relieved  on  payment  of  the  interest  and  costs, 
the  principal  not  being  due  by  the  terms  of  the  mortgage,  until 
May,  1858.  The  mortgage  contains  a  clause  which  is  in  the 
form  of  a  condition,  that  if  any  default  should  be  made  in 
the  payment  of  the  interest,  or  any  part  thereof,  on  any  day 
whereon  the  same  was  made  payable,  and  should  remain  un- 
paid and  in  arrear  for  the  space  of  thirty  days,  then  and  from 
thenceforth  after  the  lapse  of  said  thirty  days  the  principal 
sum  and  all  interest  thereon  should  at  the  option  of  the  plain- 
tiff be  immediately  due  and  payable. 

The  defendant  failed  to  pay  the  interest  which  became  dne 
in  the  month  of  May,  and  after  the  expiration  of  the  thirty 
days  the  plaintiff  brought  this  suit,  and  insists  that  the  prin- 
cipal had  become  due. 

The  defendant  attempts  to  excuse  his  laches,  but  there  is 
not  enough  in  the  papers  presented  to  me  to  excuse  the  defend- 
ant for  his  neglect.  If  the  defendant  had  sought  the  plaintiff 
and  tendered  him  the  interest  within  the  time,  or  the  plaintiff 
had  done  anything  to  prevent  the  payment  being  made,  the 
court  might  interfere.  The  case  of  Noyes  v.  Clarke,  7  Paige, 
179,  is  decisive  against  the  defendant.  The  commencement 
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of  this  suit  is  a  sufficient  notice  of  the  determination  that  the 
plaintiif  intends  to  treat  the  whole  sum  as  due. 

The  motion  to  stay  the  plaintiff  on  payment  of  the  interest, 
must  be  denied  with  ten  dollars  costs. 


TONNELLE  a.  HALL. 

Supreme  Court,  First  District;  Special  Term,  /September,  1856. 
ACTION  BY  RESIDUARY  LEGATEE. — PROPER  PARTIES. 

A  residuary  legatee  who  brings  an  action  for  his  share  of  the  residue,  must  join  all 

persons  interested  in  the  residue,  as  defendants. 
Where  a  legacy  is  a  charge  upon  real  estate,  the  heir  is  a  necessary  party  defendant 

in  an  action  to  recover  it. 

Objection  to  complaint  on  the  trial  for  the  want  of  proper 
parties  defendant. 

This  action  was  brought  by  John  L.  Tonnelle  against  Valen- 
tine G.  Hall  and  others,  as  executors  of  John  Tonnelle  de- 
ceased. 

The  complaint  set  forth  that  John  Tonnelle  by  his  will  left 
certain  real  estate  to  be  managed  by  the  defendants  his  exe- 
cutors, with  directions  to  apply  the  net  income  to  the  main- 
tenance of  the  plaintiff  until  he  became  of  age  ;  then  to  pay 
over  to  him  all  surplus  accumulated,  and  thereafter  to  pay 
over  to  him  the  net  income  during  his  natural  life. 

The  defendants  by  answer  set  up  the  objection  that  the  ne- 
cessary parties  defendant  were  not  joined. 

D.  P.  Barnard,  for  defendants. 
John  Newhouse,  for  plaintiff. 

WHITING,  J. — The  objection  of  the  defendants  to  the  want 
of  necessary  parties  I  think  is  well  taken.  The  general  rule 
as  to  parties  is  that  where  a  bill  is  brought  for  relief,  all  per- 
sons materially  interested  in  the  subject  of  the  suit  ought  in 
the  shape  of  plaintiffs  or  defendants  to  be  made  parties.  This 
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is  necessary  to  enable  the  court  to  make  a  complete  decree  in 
the  case,  so  as  to  prevent  a  multiplicity  of  suits. 

There  are  exceptions  to  the  rule,  but  this  case  does  not  come 
under  them.  A  residuary  legatee  filing  a  bill  must  in  general 
bring  before  the  court  all  persons  interested  in  the  residue. 
Where  a  legacy  is  a  charge  upon  the  real  estate  the  heir  is  a 
necessary  party.  So  in  a  bill  relating  to  the  trusts  of  a  will 
the  heir  must  be  a. party.  (ATitforcTs  Ch.  P.,  164,  9  Mod., 
299 ;  Cooper' sty., 38,  3  Ch.  7?.,  AtL,  406  ;  1  John's  Ch.  7?.,  437). 

This  suit  is  in  form  to  recover  a  legacy  claimed  under  the 
will  of  John  Tonnelle,  and  charged  upon  the  real  estate.  It 
involves  a  very  important  question  as  to  the  true  construction 
of  the  will.  If  the  plaintiff  shall  succeed,  it  will  materially 
interfere  with  the  rights  claimed  by  the  other  legatees,  and 
may  affect  the  heirs  at  law.  The  Code  is  in  conformity  with 
the  former  practice.  Section  122  (Voorhees  v.  Baxter,  1  Abbott*' 
Pr.  J?.,  45),  makes  it  the  duty  of  the  court,  when  a  com- 
plete determination  cannot  be  had  without  the  presence  of 
other  parties,  to  cause  them  to  be  brought  in.  (Davis  v.  the 
Mayor,  &c.,  2  Duer,  663).  The  cause  must  stand  over  to 
enable  the  plaintiff,  who  is  at  liberty  to  do  so,  to  amend  his  com- 
plaint by  adding  the  widow  and  heirs  at  law,  they  being  necessary 
parties,  and  such  others  as  may  be  deemed  proper  parties,  and 
to  make  such  other  changes  in  liis  complaint  as  he  may  be 
advised,  and  to  bring  the  causes  again  to  a  hearing  as  he  shall 
be  advised. 

As  a  general  rule,  the  objection  having  been  taken  in  the 
answer  by  way  of  demurrer  to  the  want  of  proper  parties,  the 
plaintiff  is  chargeable  with  costs.  In  conformity  with  the 
rule,  the  terms  must  be  imposed  of  the  costs  of  the  term. 


NEW-YOKE.  207 


Dunham  a.  Whitehead. 


DUNHAM  a.  WHITEHEAD. 

Supreme  Court,  first  District;  General  Term,  September,  1856. 
CHATTEL  MORTGAGE. — EVIDENCE  OF  CONSIDERATION. 

Where  a  chattel  mortgage  given  to  secure  a  note  is  impeached,  production  of 
the  note  is  prima  facie  evidence  of  a  just  debt. 

Appeal  from  a  judgment  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  by  Thomas  Dunham  and  Frederick 
Dimon  against  Samuel  Whitehead,  James  Hare  and  John 
Pugh.  The  complaint  showed,  among  other  things,  that  the 
two  defendants  last  named  were  formerly  in  partnership  under 
the  name  of  Hare  &  Pugh  ; — that  the  plaintiff  and  that  the 
defendant  Whitehead  were  creditors  of  the  firm  ; — that  Hare 
and  Pugh  being  insolvent,  had  given  a  note  to  Whitehead  for 
$4028,  secured  by  a  chattel  mortgage  upon  all  the  stock,  tools 
and  property  of  the  firm  ; — that  both  the  note  and  the  mort- 
gage were  without  consideration,  excepting  the  indebtedness 
of  the  firm  to  Whitehead,  which  did  not  exceed  $1300.  The 
object  was  said  to  be,  to  cover  the  property  of  Hare  and  Pugh 
from  their  other  creditors.  The  complaint  prayed,  among 
other  things,  that  the  note  and  mortgage  might  be  adjudged 
fraudulent  as  to  the  plaintiffs,  and  void  ;  and  that  the  defend- 
ant Whitehead  might  account  as  trustee,  and  out  of  the  pro- 
ceeds of  the  property  in  his  hands,  pay  the  claim  of  plaintiffs. 

The  answer  of  Whitehead  admitted  the  giving  of  the  note 
and  mortgage  by  Hare  and  Pugh,  denied  that  at  the  time 
of  giving  them  the  indebtedness  of  Hare  and  Pugh  to  White- 
head  was  only  $1300,  and  alleged  that  the  whole  amount 
of  the  note  was  then  actually  due  from  Hare  and  Pugh  to 
Whitehead,  for  money  loaned  and  goods  sold  and  delivered. 

On  the  trial  before  the  referee,  no  evidence  was  produced 
as  to  the  consideration  for  which  the  note  was  given. 

The  referee  reported  as  his  conclusion  that  "Whitehead, 
having  failed  to  show  the  consideration  and  amount  of  his  debt, 
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it  cannot  be  taken  by  presumptions  at  a  greater  sum  than  is  ad- 
mitted by  the  pleadings" — $1300 — and  accordingly  he  reported 
in  favor  of  the  plaintiffs.  From  the  judgment  entered  on  his 
report,  the  defendant  Whitehead  appealed. 

Allan  Jfdvill?,  for  appellant. 
Charlc*  II.  Hunt,  for  respondents. 

ROOSEVELT,  J. — Where  a  chattel  mortgage  is  impeached  on 
the  ground  that  the  debt  was  not  really  due,  the  production 
of  a  promissory  note  is  prima  facie  evidence  in  the  first  in- 
stance of  a  just  debt,  and  needs  no  confirmatory  proof,  unless 
the  plaintiff'  establishes  a  case  of  reasonable  suspicion  as  to 
the  bona  fides  of  the  transaction.* 

A  new  trial  must  be  ordered  ;  the  costs  to  abide  the  event. 


JOHNSON  a.  SCRIVER. 

Supreme  Court ;  Brooklyn  Special  Tenn,  September,  1856. 
APPEAL  FROM  ORDER. — STAY  OF  PROCEEDINGS. 

An  appeal  from  an  order  is  not  per  te  a  stay  of  proceedings.! 
Upon  what  terms  a  stay  should  be  granted  by  the  court. 

Motion  for  a  stay  of  proceedings. 


*  A*  the  law  has  stood  since  the  act  of  1833  Latct  of  1833,  ch  ,  279  ;  2  Rev. 
Slat*.,  318,  M  9-14),  providing  for  the  filing  of  chattel  mortgages,  the  burden  of 
proof  is  upon  the  party  claiming  under  such  mortgage  to  show  that  it  was  made  in 
good  faith  and  without  any  intent  to  defraud  creditors  or  purchasers.  This  is  so. 
notwithstanding  that  the  mortgage  has  been  duly  filed.  The  filing  of  the  mortgage 
does  not  operate  to  cure  it  of  the  suspicion  which  attaches  to  every  transfer  of  per- 
sonal property  unaccompanied  by  change  of  possession.  Filing  is  not  even  prima 
facve  evidence  of  the  validity  of  the  mortgage.  It  only  permits  the  party  to  give 
evidence  to  rebut  the  presumption  of  fraud  arising  from  the  want  of  change  of 
possession.  If  the  mortgage  is  not  filed,  it  is.  to  use  the  words  of  the  statute, 
"  abiolutrly  void"  as  against  creditors  and  purchasers.  (Gardner  v  Adams,  12 
Wend  .  297  ;  Murray  r.  Burtis,  15  Ib.,  212  ;  Doane  r.  Eddy,  16  Ih.,  253  ;  Wood  t>. 
Ixmry.  17  Ib.,  495;  Smith  r  Acker,  23  Ib.,  653;  Cole  g.  White,  26  fb  ,  511  ; 
(Jriswold  r  Sheldon,  4  Com*!.,  581  ;  Thompson  r  Hlanchard,  Ih.  303  ;  Otis  r.  Sill, 
8  Rarb,  108  ;  (iroat  t>.  Rees,  20  Ib.  26). 

t  See  also  Forbes  a  Oaks,  2  Ante,  120  ;  Hibbard  a.  Burwell,  1 1  Hov>,  Pr.  R.t  572. 
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S.  Gannon,  for  motion. 
G.  G.  Hastings,  opposed 

BIRDSEYE,  J. — I  think  it  needs  but  a  mere  statement  of  this 
case,  and  a  reference  to  a  very  well  settled  course  of  decisions, 
to  dispose  of  the  principal  question  raised  on  this  motion. 

The  plaintiff  had  obtained  his  judgment  by  confession  with- 
out action,  under  sections  382-384  of  the  Code.  He  had  issued 
his  execution,  and  was  proceeding  to  a  sale  of  defendant's 
goods  under  it,  when  one  Stratton,  claiming  to  be  a  creditor  of 
defendant,  in  August  last,  moved  at  the  special  term,  before 
Mr.  Justice  Brown,  to  set  aside  the  judgment  and  execution, 
on  the  ground  that  the  statement  and  confession  of  judgment 
were  insufficient.  After  argument,  the  statement  and  con- 
fession were  held  to  be  sufficient  to  support  the  judgment,  and 
the  motion  was  denied.  From  that  order  Stratton  appealed 
to  the  general  term  ;  and  he  now  contends  that  that  appeal 
operates,  per  se,  as  a  stay  of  proceedings,  not  merely  upon  the 
order  appealed  from,  but  also  on  the  original  judgment  and 
execution  :  that,  although  the  court  would  not  interfere  with 
them  on  his  application,  yet  that  he,  the  creditor,  by  a  mere 
appeal  may  extort  from  the  court  or  the  law  an  absolute  stay 
of  all  proceedings  till  the  appellate  court  can  hear  and  deter- 
mine the  appeal.  This  is  a  new  position.  If  correct,  it  puts 
it  within  the  power  of  a  few  persons  claiming  to  be  creditors 
of  a  judgment  debtor  to  render  the  judgment  wholly  nuga- 
tory. They  have  only  to  move  at  special  term,  one  after 
another,  to  set  aside  the  judgment,  no  matter  on  what  frivo- 
lous grounds.  From  the  orders  denying  their  motions  let 
them  appeal,  seriatim.  If  such  an  appeal  operates  to  stay 
proceedings  on  the  judgment  itself,  then  the  creditor  may  as 
well  satisfy  his  judgment.  Its  value  to  him  will  depend,  not 
on  the  rules  of  law  and  the  decisions  of  the  courts,  but  on  the 
litigiousness  of  his  opponents  and  their  want  of  good  faith. 

Such  cannot  be  the  law.  It  has  never  been  so.  It  was 
held  by  the  Supreme  Court  in  Hoyt  v.  Gelston,  13  Johns.  7?.y 
139,  and  by  the  chancellor,  in  Wood  v.  Dwight  (7  J.  C.  J%., 
295),  that  an  appeal  from  an  order  dissolving  an  injunction, 

or  discharging  a  party  from  a  writ  of  ne  exeat,  could  not  of 
VOL.  III.— 14 
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itself  affect  the  validity  of  the  order  or  revive  the  process  so 
as  to  give  it  force  and  effect. 

The  same  thing  was  held  under  the  Revised  Statutes  in 
Iloyt  v.  Mayor,  &c.,  of  Albany  (3  Paige,  381 ;  and  see  Graves 
v.  Maguire,  6  /£».,  381).  It  was  in  that  case  held  that  the 
effect  of  an  appeal,  after  the  proper  steps  had  been  taken,  by 
security,  &c.,  to  render  it  a  stay  of  proceedings  upon  the  order 
or  decree  appealed  from,  is  to  leave  the  proceedings  in  the 
same  situation  as  they  were  at  the  time  of  perfecting  such 
appeal,  but  not  as  they  were  before  the  order  or  decree  ap- 
pealed from  was  entered.  If  the  order  appealed  from  was  an 
order  granting  an  injunction,  the  same  is  not  dissolved  by  the 
appeal.  And  where  the  appeal  is  from  an  order  dissolving  an 
injunction,  such  injunction  is  wholly  inoperative,  and  cannot 
have  the  effect  to,  restrain  the  proceedings  which  were  for- 
merly enjoined,  until  such  order  is  reversed  upon  the  appeal, 
so  as  to  restore  the  binding  force  of  the  injunction.  The  rule 
must  still  be  the  same  under  the  Code.  (See  Bacon  v.  Read- 
ing, 1  Duer,  622).  The  principle  of  those  cases  clearly 
governs  this  one.  Plaintiff's  proceedings  on  his  judgment 
were  not  staid  by  this  appeal. 

But  if  wrong  in  that  position,  the  creditor  contends  that  he 
is  entitled  on  terms  to  have  the  sale  on  the  execution  staid  till 
his  appeal  can  be  heard  at  the  next  general  term  and  decided. 

I  have  had  no  little  difficulty  in  arriving  at  the  conclusion 
that  the  plaintiff's  execution  should  be  any  further  interfered 
with.  But  as  the  next  general  term  is  near  at  hand,  1  shall 
grant  the  stay.  It  will  only  be,  however,  upon  terms  which 
will,  as  far  as  possible,  secure  the  plaintiff  against  loss  from 
the  delay.  The  strongest  objection  to  granting  any  further 
postponement  to  the  creditor,  is  that  the  plaintiff's  judgment 
exceeds  the  value  of  the  goods  levied  on,  and  that  the  ex- 
pense of  storage  on  them  is  diminishing  the  amount  he  will 
realize  on  the  sale  if  successful  on  the  appeal.  The  terms  will 
be,  that  Stratton  within  five  days  pay  to  the  plaintiff  ten  dol- 
lars as  costs  of  opposing  this  motion,  and  deposit  the  sum  of 
one  hundred  dollars  with  the  clerk  of  this  county,  together 
with  a  stipulation  that,  if  the  order  appealed  from  is  affirmed, 
the  other  costs  awarded  against  him  on  his  motion  and  appeal, 
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&nd  also  the  actual  expenses  incurred  by  the  sheriff  in  the 
storage  and  insurance  of  the  goods  levied  on  from  the  date  of 
Stratton's  first  order  to  stay  proceedings  till  the  expiration 
of  the  stay  hereby  granted,  and  the  sheriff's  fees  for  re-adver- 
tising the  sale  of  the  goods,  may  be  paid  out  of  the  deposit. 
But  this  stay  not  to  continue  beyond  the 'end  of  the  next 
general  term  without  the  further  order  of  the  court,  to  be  ob- 
tained only  on  notice  to  the  plaintiff. 


WEEKS  a.  SMITH. 

Supreme  Court ;  Brooklyn  Special  Term,  September,  1856. 
CRIMINAL  CONTEMPT. — DISOBEDIENCE  OF  ORDER. 

The  power  of  the  court  to  punish,  as  for  a  criminal  contempt,  "  wilful  disobedience 
of  any  process  or  order  lawfully  made  by  it,"  should  not  be  exercised  unless  the 
acts  constituting  the  alleged  contempt  are  clearly  proved,  and  constitute  a  posi- 
tive violation  of  the  plain  terms  of  the  process  or  order. 

If  the  order  disobeyed  be  capable  of  a  construction  consistent  with  the  innocence 
of  the  party,  of  any  intentional  disrespect  to  the  court,  an  attachment  should  not 
be  granted. 

Application  for  an  attachment. 

This  action  was  brought  by  Harriet  Weeks  against  James 
W.  Smith  and  Alfred  Wild,  and  Jerome  Ryerson,  sheriff  of 
Kings  county. 

The  plaintiff  at  a  previous  day  in  the  present  September 
term,  moved  on  an  order  to  show  cause  containing  a  temporary 
stay  till  the  decision  of  her  motion,  for  an  injunction  to  re- 
strain defendants  from  taking  certain  property  claimed  by 
plaintiff.  The  sheriff  had  levied  on  that  property  by  virtue 
of  a  judgment  and  execution  in  favor  of  Wild  against  Smith, 
and  all  the  defendants  claimed  that  Smith  owned  the  pro- 
perty, and  that  it  was  liable  to  sale  on  the  execution.  The 
plaintiff  also  claimed  that  the  judgment,  which  was  entered 
by  confession  without  action,  was  fraudulent  and  void,  and 
prayed  that  it  be  so  declared  and  be  set  aside.  The  motion 
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was  opposed  on  affidavits,  and  on  the  3d  of  September  the  in- 
junction was  denied,  with  costs.  From  the  order  denying  the 
injunction  plaintiff  appealed  to  the  general  term. 

After  the  appeal  was  brought,  and  on  September  6, 
she  obtained  an  order  returnable  at  this  time,  requiring  de- 
fendants to  show  cause  why  an  order  should  not  be  made 
"  staying  the  proceedings  of  the  defendants,  under  the  order 
dissolving  the  injunction,  until  a  decision  be  had  on  the  appeal." 
That  order  contained  the  following  clause:  "And  until  a  de- 
cision be  made  on  this  order,  let  all  proceedings  by  the  de- 
fendants under  said  order,  and  of  the  sheriff  of  the  county  of 
Kings  in  this  action,  be  stayed."  This  order  was  made  upon 
the  6th  day  of  September,  and  was  served  upon  the  defendants 
just  as  the  sheriff's  deputies  were  commencing  to  remove  the 
property  under  the  execution  of  Wild  a.  Smith.  The  sheriff 
on  receiving  the  order,  declined  to  treat  it  as  a  stay  of  pro- 
ceedings on  that  judgment  and  execution,  and  proceeded  to 
remove  the  goods  claimed  by  plaintiff.  Upon  proof  of  such 
removal,  and  of  the  service  of  the  order,  plaintiff  now  moves 
that  the  defendants  be  attached  for  a  contempt  in  violating 
the  order,  and  also  moves  for  a  stay  till  the  hearing  upon  the 
appeal. 

N.  F.  Waring,  for  the  motion. 
J.  L.  Campbell,  opposed. 

BIRDSEYE,  J. — By  2  Revised  Statutes,  278,  section  10,  this 
court  has  power  to  punish  as  for  a  criminal  contempt  "persons 
guilty  of  wilful  disobedience  of  any  process  or  order  lawfully 
made  by  it."  This  proceeding  being  criminal  in  its  nature,  the 
acts  constituting  the  alleged  contempt  must  not  only  be  clearly 
proved,  but  they  must  bo  a  positive  violation  of  the  plain 
terms  of  the  process  or  order  of  the  court.  The  act  for  the 
commission  of  which  punishment  is  invoked  must  be  one 
which  the  court  has  expressly  forbidden.  The  disobedience 
complained  of  must  be  "  wilful."  If  the  order  be  ambiguous 
or  doubtful,  or  fairly  capable  of  a  construction  which  will 
consist  with  the  person's  innocence  of  any  intentional  disre- 
Hpect  to  the  court,  I  think  the  court  should  not  interfere  to 
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punish  for  a  contempt.  Otherwise,  this  most  salutary  remedy 
which  was  intended,  and  should  be  used,  only  to  maintain  the 
dignity  and  efficiency  of  the  court,  might  degenerate  into  a 
trap  to  catch  the  unwary  and  vex  and  annoy  the  innocent. 

Testing  this  motion  for  an  attachment  by  these  plain  princi- 
ples, the  application  must  be  denied.  The  order  appealed 
from,  merely  denied  with  costs  the  plaintiff's  motion  for  an  in- 
junction, and  dissolved  a  temporary  stay  of  proceedings  ob- 
tained during  the  pendency  of  the  motion.  The  appeal  from 
that  order  did  not  have  the  effect  to  revive  the  injunction. 
(See  Johnson  v.  Scriver  ;*  Bacon  v.  Reading,  1  Duer,  622). 
This  the  plaintiff  admits  by  obtaining  the  order  of  Septem- 
ber 6th. 

This  last  order  was  obtained  solely  upon  the  affidavit  of  a 
clerk  of  plaintiff's  attorney,  that  the  appeal  had  been  taken,  to 
the  general  term.  Upon  that  there  was  possibly  some  ground 
for  making  the  order  of  September  6th,  staying  the  proceed- 
ings on  the  order  appealed  from.  But  when  the  court  had 
heard  the  motion  for  the  injunction  on  the  merits,  and  denied 
it,  the  mere  fact  of  an  appeal  being  taken  from  that  denial 
was  no  ground  whatever  for  granting  the  injunction  just  be- 
fore refused.  The  evils  from  the  too  frequent  granting  of 
injunctions  have  been  already  forced  on  the  attention  of 
courts  and  judges.  But  to  give  to  an  appeal  from  the  order 
refusing  an  injunction,  any  such  weight  as  is  here  claimed,  or 
to  make  that  fact  alone  the  basis  of  granting  an  injunction 
denied  to  the  party  on  the  merits,  would  be  opening  a  door  to 
much  greater  abuses. 

The  order  of  September  6th  was  therefore  with  propriety 
expressly  limited  to  a  mere  prohibition  of  any  proceedings  by 
the  defendants  in  this  action,  under  the  order  appealed  from. 
It  did  not  allude  to  the  judgment  or  execution  of  Wild  a. 
Smith,  or  forbid  the  sheriff  from  executing  that  writ  as  he 
was  by  law  bound  to  do.  The  prohibition  actually  made  by 
the  court  has  been  observed  to  the  letter.  If  punishment  were 
now  inflicted  for  the  acts  complained  of,  the  sheriff  would  be 
made  to  suffer  for  doing  his  legal  duty  ;  for  performing  an 
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act  he  was  bound  to  perform,  and  which  was  not  forbidden  by 
either  the  language  or  the  spirit  of  the  order.  But  while  this 
order  was  wholly  silent  as  to  the  proceedings  of  the  parties  in 
the  case  of  Wild  a.  Smith,  there  were  steps  that  might  have 
been  taken  on  the  order  appealed  from,  and  which  this  order 
stayed,  such  as  the  collection  of  the  costs  awarded  by  the 
order. 

It  is  plain  to  my  mind  that  all  injunction  orders  should  be 
made  so  clear,  definite  and  precise  that  every  person  enjoined 
should  see  clearly  and  distinctly  just  what  acts  are  forbidden, 
and  what  are  permitted.  That  rule  has  been  observed  in 
framing  the  order  of  September  6th.  The  order  stays  certain 
specified  proceedings  in  this  action,  and  those  only.  All  other 
proceedings  in  the  action,  and  in  other  actions,  are  not  for- 
bidden, and  therefore  are  permitted  so  far  as  this  order  is  con- 
cerned. 

The  plaintiff,  while  admitting  that  defendants  have  not  taken 
any  proceedings  under  the  order  appealed  from,  asks  the  court 
to  punish  them  for  taking  some  other  proceedings.  The  acts 
done,  however,  were  not  forbidden  by  the  order,  and  cannot 
be  thus  punished.  If  the  plaintiff  has  the  rights  she  supposes, 
and  they  have  been  interfered  with,  she  has  other  remedies  to 
resort  to.  But  this  one  must  be  denied  to  her. 

Both  parties  have  consented  that  under  the  order  of  Sep- 
tember 6th  I  should  decide  the  question  whether  the  injunction 
should  be  allowed  to  stand  till  the  next  general  term,  and 
have  accordingly  argued  it.  The  grounds  on  which  I  am 
asked  to  interfere  with  the  judgment  and  execution  of  Wild 
a.  Smith,  are  such  that  I  feel  great  hesitation  in  so  doing. 
But  for  the  reasons  already  stated  in  Johnson  a.  Scriver,  and 
on  the  terms  there  imposed,  the  same  stay  is  granted  to  the 
plaintiff  on  the  judgment  and  execution  of  Wild  a.  Smith. 
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THE  PEOPLE  a.  CARNLEY. 

Supreme  Court,  First  District ;  Special  Term,  September,  1856 
CRIMINAL  CONTEMPT. — SHERIFF,  WHEN  LIABLE. 

After  an  order  made  staying  proceedings  upon  an  execution  in  the  hands  of  the 
sheriff,  the  plaintiff's  attorney  served  upon  the  sheriff  notices  requiring  him  to 
return  the  execution  in  ten  days,  or  show  cause  why  an  attachment  should  not 
issue  against  him  for  contempt. 

Held,  on  subsequent  application  for  an  attachment,  1.  That  the  stay  of  proceed- 
ings, if  it  continued  in  force  up  to  the  expiration  of  the  ten  days,  exonerated  the 
sheriff  from  the  duty  to  return  the  execution. 

2.  That  the  plaintiff's  attorney  was  bound,  if  the  stay  had  been  vacated,  and  he 
desired  to  bring  the  sheriff  into  contempt,  to  furnish  him  with  proof  that  the  stay 
was  no  longer  in  force. 

Application  for  an  attachment  against  Thomas  Carnley,  late 
sheriff  of  the  city  and  county  of  New  York. 

On  June  8,  1852,  an  execution  was  issued  and  delivered  to 
the  defendant,  then  sheriff  of  New  York,  in  a  suit  wherein 
David  S.  Mills  was  plaintiff,  and  John  Thursby  defendant. 

On  that  day  the  sheriff  levied  on  the  interest  of  Thursby 
in  the  co-partnership  of  John  B.  Thursby  &  Co. 

Numerous  motions  were  noticed  for  hearing  by  the  defend- 
ant in  the  execution,  and  on  the  same  day,  June  8,  an  order  was 
made  by  Judge  Mitchell — on  an  affidavit  made  by  defendant 
Thursby,  setting  forth  that  the  execution  was  issued  in  violation 
of  orders  granted  in  the  cause  on  February  14, 1852,  on  Janu- 
ary 7,  1852,  and  on  January  29,  1852,  staying  all  proceedings 
in  that  cause,  and  that  certain  motions  therein  were  still 
pending  and  undetermined — requiring  the  plaintiff  to  show 
cause  why  he  should  not  be  punished  as  for  a  contempt 
in  issuing  said  execution,  and  it  was  further  ordered  that  all 
further  proceedings  in  such  execution  be  stayed  for  twenty 
days,  and  until  the  further  order  of  the  court,  and  restraining 
the  sheriff  from  selling  in  the  meantime. 

On  June  26,  1852,  an  order  was  made  in  court  at  special 
term  directing  said  motions  to  stand  over  to  Saturday  (then) 
next,  and  continuing  the  order  staying  proceedings  until  then. 
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And  on  the  30th  of  that  month,  a  general  order  was  entered 
at  special  term  directing  that  all  such  motions  should  further 
stand  over  until  July  10,  1852.  On  July  10,  1852,  an  order 
was  made  at  special  term,  directing  the  motion  further  to  stand 
over  until  July  17,  and  that  in  the  meantime  the  stay  of  pro- 
ceedings should  continue. 

On  July  IS,  1852,  at  special  term,  an  order  was  made  further 
adjourning  said  motions  until  Saturday,  July  24:,  and  further 
ordering  that  the  stay  of  proceedings  continue  in  force  until 
that  day. 

On  July  24,  1852,  the  motions  came  on  to  be  heard,  and  no 
one  appearing  for  plaintiff,  an  order  was  made  declaring  that 
the  bond  executed  by  defendant  operated  as  a  stay  of  pro- 
ceedings, and  further  directing  that  all  proceedings  of  the 
plaintiff  upon  said  judgment  and  upon  the  executions  be 
stayed  until  the  final  hearing  at  general  term  of  said  appeal. 

On  July  28,  1852,  Judge  Edwards  made  an  order  requiring 
the  defendant  to  show  cause  on  the  31st  of  that  month  why 
the  order  made  on  the  24th  should  not  be  vacated,  and  direct- 
ing the  sheriff  to  retain  his  levy. 

On  July  18,  1852,  the  plaintiff's  attorney  served  upon  the 
sheriff  a  notice  requiring  him  to  return  the  execution  within 
ten  days  after  such  service,  or  show  cause  on  July  30  why  an 
attachment  should  not  issue  against  him  for  a  contempt. 

On  May  9,  1853,  another  notice  was  served  on  the  sheriff, 
requiring  him  to  obey  the  mandate  of  the  writ,  and  as  soon 
as  such  mandate  was  obeyed  to  return  the  execution. 

For  not  complying  with  these  notices,  it  was  now  sought  to 
punish  the  late  sheriff  for  a  contempt. 

It  further  appeared  that  plaintiff  had  obtained  adequate 
riecurity  for  his  judgment,  and  that  the  court  had  by  order  of 
May  18,  1854,  directed  the  levy  made  by  the  defendant  in 
this  proceeding  by  virtue  of  said  execution  to  be  abandoned, 
and  that  all  proceedings  under  the  same  be  stayed. 

A.  Matthews,  for  motion. 

Brown,  Hall  cfe  Vanderpool,  for  defendant. 

DAVIBS,  J. — The  first  question  presented  is — Was  the  defend- 
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ant  at  liberty  to,  or  could  he  at  any  time  within  ten  days  from 
July  18,  1852,  comply  with  the  notice  served  on  him.  to  re- 
turn the  execution  ? 

On  June  8,  he  had  received  the  execution,  and  by  the  terms 
of  it  he  had  until  the  7th  of  August  to  make  the  money  called 
for  by  it, 

He  could  not,  therefore,  be  punished  for  a  contempt  for  not 
returning  it  before  the  expiration  of  the  sixty  days. 

The  order  of  Judge  Mitchell  of  June  8,  1852,  contained  a 
stay  of  proceedings  on  this  judgment  and  execution,  and  this 
stay  was  regularly  continued  until  July  24,  when  the  order 
was  made  at  special  term  directing  a  stay  until  the  decision 
by  the  general  term. 

This  order  was  clearly  in  full  force  until  after  the  expira- 
tion of  the  ten  days  specified  in  the  notice  of  July  18,  within 
which  the  sheriff  was  to  return  the  execution. 

On  May  9,  1853,  another  notice  was  served  on  the  sheriff, 
requiring  him  to  obey  the  mandate  of  the  writ,  and  as  soon  as 
such  mandate  was  obeyed  to  return  the  execution. 

I  do  not  understand  this  to  be  such  a  notice  as  is  authorized 
by  the  rules  of  the  court,  and  for  disobedience  to  which  the 
sheriff  may  be  punished  as  for  a  contempt.  To  execute  the 
mandate  of  the  writ,  I  understand  him  to  be  restrained  by  the 
order  of  Judge  Mitchell  of  June  8, 1852,  restraining  him  from 
selling  by  virtue  of  the  execution  until  the  further  order  of 
the  court.  I  do  not  find  among  the  papers  any  order  vacating 
this,  and  I  must  therefore  assume  it  to  be  in  force  on  May  9, 
1853.  It  therefore  follows  that  the  sheriff  could  not  on  that 
day  obey  the  mandate  of  the  writ,  and  by  the  notice  served 
he  is  not  required  to  return  the  writ  until  such  mandate  is 
obeyed. 

I  am  not  able  to  see  why  he  was  not  excused  until  he  had 
some  evidence  that  the  order  of  June  8,  1852,  had  been 
vacated.  He  was  not  required  to  return  the  writ  until  the 
mandate  of  it  was  obeyed.  This  he  could  not  do,  and  I  do  not 
think  it  would  be  just  to  punish  him  as  being  guilty  of  a  con- 
tempt for  not  returning  this  execution  pursuant  to  the  require- 
ment of  this  notice. 

I  feel  less  reluctance  in  arriving  at  this  conclusion  as  I  am 
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quite  satisfied  that  the  late  sheriff  was  placed  in  a  most  diffi- 
cult and  embarrassing  position,  and  has  endeavored  to  do  his 
duty.  The  facts  disclosed  show  that  if  any  leniency  was  to 
be  expected  it  was  from  the  side  of  the  plaintiff",  and  that  from 
the  defendant,  if  he  overstepped  the  strict  line  of  his  duty  in 
the  slightest  degree,  he  would  be  held  to  the  most  rigid  ac- 
countability. 
The  motion  for  an  attachment  is  denied. 


EAGLE'S  CASE. 

Surrogate's  Court;  New  York  County,  September,  1856. 
ABSENT  PERSONS. — TIME  OF  DEATH. — PRESUMPTION. 

In  the  case  of  a  person  long  absent  and  unheard  from,  it  is  competent  for  the  court 
or  jury  to  infer  from  circumstances,  if  any  appear  in  proof,  the  probable  time  of 
hi«  death. 

If  no  tutfiricnt  facts  are  shown  from  which  to  draw  a  reasonable  inference  that 
death  occurred  within  the  lapse  of  seven  yearn,  the  person  will  be  accounted  in 
all  legal  proceedings  as  having  lived  during  that  period  ;  and  rights  depending 
upon  bin  life  or  death  will  be  administered  as  if  he  had  died  on  that  day. 

Of  the  power  of  executors  to  compound  with  testator's  widow  for  her  dower  right. 

A  policy  of  insurance  on  buildings  docs  not  pass  under  a  general  devise  of  per- 
sonal estate,  but  the  representatives  of  deceased  take  such  moneys  as  may  be 
realized  upon  it  in  trust  for  the  parties  interested  in  the  property  insured. 

Application  by  a  legatee  for  a  decree  for  the  payment  of  a 
legacy  by  executors. 

Smith  Barker,  for  the  legatee. 
A.  L.  Robertson,  for  the  executors. 

BRADFORD,  S. — The  testator  died  on  September  9,  1851.  At 
the  time  of  his  decease,  William  Eagle,  one  of  his  sons  and  a 
legatee  named  in  his  will,  had  been  absent  between  live  and 
six  years  ;  and  the  question  is  now  presented  whether  he  died 
before  or  after  his  father  the  testator. 

It  appears  that  AVilliam  Eaglu  was  born  in  1H22,  and  from 
the  age  of  sixteen  followed  the  sea  as  a  mariner.  lie  first 
made  a  whaling  voyage  to  the  Pacific,  and,  although  absent 


NEW-YORK.  219 

Eagle's  Case. 


from  home  for  four  years,  does  not  seem  to  have  been  heard 
from  during  that  period.  His  subsequent  voyages  were  prin- 
cipally to  the  coast  of  South  America,  and  the  last  intelligence 
received  from  him  was  by  a  letter  written  at  Baltimore  on 
May  12,  1846,  addressed  to  his  brother-in-law.  In  this  com- 
munication he  stated  that  he  had  just  arrived  at  that  place 
from  Montevideo  as  mate  of  a  vessel,  and  said,  "Since  I  have 
arrived,  I  have  been  offered  charge  of  a  hermaphrodite  brig 
to  go  to  the  coast  of  Africa,  and  I  am  balancing  in  my  own 
mind  between  a  captaincy  and  an  old  vessel  and  the  coast 
fever.  I  shall  determine  in  a  few  days."  William  Eagle  was 
a  single  man,  and  he  left  a  will  constituting  his  brother  Eagle 
his  sole  legatee. 

Nothing  having  been  heard  of  him  since  May,  1846,  after 
a  lapse  of  seven  years,  his  brother  proved  the  will  and  took 
out  letters  testamentary,  and  now  claims  the  legacy  due  Wil- 
liam under  his  father's  will.  If  William  was  living,  at  the 
decease  of  his  father  in  1851,  the  legacy  vested  and  must  be 
paid  to  his  executors.  If  he  was  not  then  living  the  legacy 
lapsed. 

The  point  thus  presented  involves  the  question  of  the 
presumption  of  death  of  an  absent  person,  in  regard  to  whom 
no  tidings  have  been  received  for  a  length  of  time. 

The  Roman  law  contained  few  provisions  on  this  subject. 
Captivity  was  equivalent  to  civil  death,  and  if  the  husband  were 
taken  prisoner,  the  wife  might  marry  again  ;  but  no  time  was 
prescribed  during  which  she  should  await  his  return,  until  the 
terms  of  four  and  ten  years  were  successively  required  by 
Constantine  and  Justinian.  (Novel,  22,  ch.  14).  By  Novel 
117,  (ch.  11),  it  was  ultimately  provided  that  there  should  be 
proof  of  the  death  before  the  wife  could  marry  again.  Ab- 
sence, however  long,  without  certain  news,  did  not  authorize  a 
second  marriage,  and  with  this  determination  the  common  law 
agreed.  In  respect  to  property,  one  hundred  years  was  stated 
as  the  limit  of  the  presumption  of  life  in  the  case  of  absent 
persons,  quia  is  finis  vitce  longcevi  Jwminis  est  (Dig.  Lib.  7, 
Tit.  1,  §  56  ;  Cod.  Lib.  1,  Tit.  2,  §  23).  In  conformity  with 
this  rule,  in  the-greater  number  of  countries  on  the  continent 
which  adopted  their  jurisprudence  from  the  civil  law,  the  doc- 
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trine  prevailed  that  an  absent  person  should  be  presumed  to 
be  living  for  a  hundred  years  from  the  time  of  his  birth,  that 
being  the  longest  limit  of  ordinary  life.  Sunihame  mentions 
several  conflicting  views,  some  of  the  civilians  claiming  seventy, 
and  others  a  hundred  years  as  the  proper  time  (Sunih., pt.  6, 
§  13,  pi,  2).  A  terra  so  long  and  unreasonable  eventually  be- 
came shortened  by  custom  and  statute,  and  the  several  periods 
of  three,  five,  seven,  nine,  and  ten  years  were  adopted  in  va- 
rious countries  (Merlin,  Absent,  Act  115,  Code  Civil). 

The  common  law  is  in  accordance  with  the  civil  law  in  the 
adoption  of  the  principle  that  the  continuation  of  life  is  pre- 
sumed until  the  contrary  be  shown.  The  statutes  relative  to 
bigamy  and  leases  for  life  (1  Jac.  1,  ch.  11,  §  2  ;  19  Car.,  2, 
ch.  6)  made  an  inroad  upon  this  doctrine,  and  established  u 
rule  which  was  ultimately  adopted  by  way  of  analogy  in  cases 
beyond  the  province  of  the  statutes.  Accordingly,  when  a 
party  has  been  absent  seven  years  since  any  intelligence  of 
him,  he  is  in  contemplation  of  law  presumed  to  be  dead.  This 
length  of  time  may  be  abridged,  and  the  presumption  be  ap- 
plied earlier,  by  proof  of  special  circumstances,  tending  to 
show  the  death  within  a  certain  period — for  example,  that  at 
the  last  accounts  the  person  was  dangerously  ill,  or  in  a  weak 
state  of  health — was  exposed  to  great  perils  of  disease  or  acci- 
dent— that  he  embarked  on  board  of  a  vessel  which  has  not 
since  been  heard  from,  though  the  length  of  the  usual  voyage 
has  long  elapsed.  In  such  cases  it  is  to  be  determined  as  a 
question  of  fact  depending  on  evidence  when  death  probably 
occurred,  and  if  the  circumstances  known  are  sufficient  to 
authorize  such  a  conclusion,  the  decease  may  be  placed  at  a 
time  short  of  the  seven  years,  as  the  proof  may  indicate.  But 
when  there  are  no  facts  material  to  the  solution  of  the  ques- 
tion, except  simply  absence  without  being  heard  of,  then  at 
the  end  of  seven  years  the  law  presumes  death. 

But  still  the  point  remains  open  when  the  death  occurred, 
whether  at  the  beginning  or  at  the  end  of  the  seven  years,  or  at 
what  other  time.  In  Wilson  v.  Hodges,  (2  /&*/.,  312) — on  a  plea 
of  the  death  of  the  principal  to  a  bond — the  judge  at  ni#i  pri-us 
charged  that  the  proof  of  the  issue  lay  on  the  defendant,  who 
averred  the  death  ;  and  on  a  motion  to  set  aside  the  verdict  for 
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misdirection,  Lord  Ellenborough  said  there  was  no  doubt  but  that 
the  direction  of  the  learned  judge  was  proper  in  point  of  law, 
and  he  referred  to  the  case  of  Throginorton  v.  Walton  (2  Roll. 
jR.,  461),  in  which  it  was  decided  that  where  the  issue  is  upon 
the  life  or  death  of  a  person  once  shown  to  be  living,  the  proof 
of  the  fact  lies  on  the  party  who  asserts  the  death,  for  that  the 
presumption  is  that  the  party  continues  alive  until  the  con- 
trary be  shown.  The  same  judge,  in  Doe  v.  Jesson  (6  East., 
80),  said,  "The  presumption  of  the  duration  of  life  with  re- 
spect to  persons  of  whom  no  account  can  be  given,  ends  at 
the  expiration  of  seven  years  from  the  time  when  they  were 
last  known  to  be  living;"  and  in  Hopewell  v.  De  Penna  (2 
Campbell's  JR.,  113),  he  held  that  a  party  pleading  coverture 
was  bound  to  prove  that  her  husband  was  living  within 
seven  years — implying  that  if  such  proof  were  given  the  pre- 
sumption of  law  was  in  favor  of  the  continuance  of  life.  In 
Bex  v.  The  Inhabitants  of  Twining  (2  B.  &  Ad.,  336),  a  wo- 
man had  married  a  second  time,  twelve  months  after  the  de- 
parture of  her  first  husband,  who  had  never  been  heard  of 
since,  and  the  Court  of  King's  Bench  held  that  the  presump- 
tion against  the  commission  of  a  crime  overcame  that  in  favor 
of  the  life  of  the  absent  party.  Justice  Bayley  said,  "This 
is  a  case  of  conflicting  presumptions,  and  the  question  is  which 
is  to  prevail.  The  law  presumes  the  continuation  of  life,  but 
it  also  presumes  against  the  commission  of  crime,  and  that 
even  in  civil  cases,  until  the  contrary  be  proved."  In  Eex.  v. 
The  Inhabitants  of  Harborne  (2  Ad.  &  E.,  540),  and  Nepeau 
v.  Knight  (5  B.  &  Ad.,  93,  2  Mee.  &  TF.,  894),  the  Courts  of 
King's  Bench  and  of  Exchequer  adopted  the  doctrine  that 
when  the  seven  years  have  passed,  the  law  simply  presumes 
death,  and  there  is  no  presumption  as  to  the  time  of  death. 
Lord  Denman,  in  delivering  the  opinion  of  the  court,  held 
this  language,  "  It  is  true  the  law  presumes  that  a  person  shown 
to  be  alive  at  a  given  time,  remains  alive  until  the  contrary 
be  shown  ;  but  when  the  seven  years  have  passed  the  pre- 
sumption of  law  relates  only  to  the  fact  of  death,  and  the  time 
of  death,  whenever  it  is  material,  must  be  a  subject  of  distinct 
proof."  Whoever  finds  it  important  to  establish  death  at  any 
particular  period,  must  do  so  by  evidence  of  some  sort." 
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He  accordingly  held  that  a  party  claiming  a  reversion  on  the 
death  of  a  life  tenant,  who  was  bound  to  bring  his  action 
within  twenty  years  after  the  right  accrued,  and  had  brought 
it  within  twenty  years  after  the  lapse  of  seven  years  since  the 
life  tenant  had  disappeared,  could  not  rely  upon  the  presump- 
tion of  life  during  the  seven  years,  but  should  prove  the  time 
of  the  death. 

There  are  some  American  cases  in  which  this  question  has 
been  considered.  In  Newman  v.  Jenkins  (10  Pick.  ./?.,  515), 
an  agent  whose  principal  had  been  absent  seven  years,  pre- 
sumed to  be  dead,  had  received  from  him  a  note  within  the 
seven  years ;  and  in  an  action  on  the  obligation  it  was  decided 
that  he  was  not  bound  to  show  in  point  of  fact  that  his  prin- 
cipal was  living  when  the  note  was  given,  but  might  rely  upon 
the  presumption  of  law  in  favor  of  life.  In  McCartee  v. 
Campbell  (1  Bai-b.  Ch.  7?.,  456),  the  chancellor  of  this  state, 
referring  to  Lord  Deuinan's  decision  in  Nepeau  v.  Knight,  as 
to  the  presumption  in  case  of  absence,  said,  "The  only  pre- 
sumption arising  from  such  absence  is  that  the  party  is  dead 
if  he  has  not  been  heard  of  within  the  seven  years  mentioned 
in  the  statute,  not  that  he  died  at  any  particular  time  within 
the  seven  years,  or  even  on  the  last  day  of  that  term."  And 
he  held  that  a  person  who  had  been  absent  only  two  years,  on 
the  decease  of  the  intestate  in  whose  estate  he  was  entitled  to 
share,  could  not  be  presumed  then  dead,  though  more  than 
seven  years  had  subsequently  passed  without  tidings.  In 
Burr  v.  Sim  (4  Whart.  /«?.,  150),  Justice  Gibson  denied  the 
authority  of  the  doctrine  laid  down  by  Lord  Dentnan.  and 
thus  stated  the  rule,  "  The  presumption  of  death  as  a  limita- 
tion of  the  presumption  of  life  must  be  taken  to  run  exclu- 
sively from  the  termination  of  the  prescribed  period,  so  that 
the  person  must  be  taken  to  have  then  been  dead,  and  not 
before." 

In  endeavoring  to  arrive  at  the  proper  rule  on  this  subject, 
it  should  not  be  overlooked  that,  in  the  absence  of  evidence, 
we  are  left  entirely  without  guide  or  direction  as  to  any  de- 
termination of  fact. 

There  can  be  no  doubt  that,  under  certain  circumstances, 
this  is  to  be  treated  as  a  question  of  fact,  and  the  language  of 
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Lord  Denmau  is,  in  that  view,  strictly  pertinent  when  he  says, 
"  Nothing  can  be  more  absurd  than  the  notion  that  there  is  to 
be  any  rigid  presumption  of  law  on  such  questions  of  fact  with- 
out reference  to  accompanying  circumstances — such,  for  in- 
stance, as  the  age  or  health  of  the  party.  There  can  be  no 
such  strict  presumption  of  law."  What,  however,  is  a  court  or 
jury  to  do  when  there  are  no  accompanying  circumstances — 
when  there  is  no  ground  in  fact  for  inferring  death  at  any  par- 
ticular time  ?  The  question  is  not  whether  those  presumptions 
are  rigid  and  strict,  but  whether  there  are  any  such  presump- 
tions, and  if  so,  what  is  their  effect  when  there  is  an  entire 
dearth  of  evidence  tending  to  guide  the  conclusion  as  to  life  or 
death.  Confessedly,  before  the  analogy  drawn  from  the  sta- 
tutes of  bigamy  and  life  tenancies  prevailed,  it  was  a  rule  of 
evidence  to  presume  life  unless  the  contrary  was  shown.  That 
rule  still  continues,  except  so  far  as  it  has  been  modified  by 
the  presumption  drawn  from  the  statutes,  of  death  after  seven 
years'  absence  without  intelligence.  The  practical  effect  of 
these  two  rules,  if  both  are  to  be  taken  as  subsisting,  is  that 
whenever  the  law  is  invoked  as  to  rights  depending  upon  the 
life  or  death  of  the  absent  party,  he  is  to  be  deemed  as  living 
until  the  seven  years  have  expired,  and  after  that  is  to  be 
deemed  as  dead.  Not  that  the  law  finds  as  a  matter  of  fact 
that  he  died  on  the  last  day  of  the  seven  years,  but  that  rights 
depending  on  his  life  or  death  are  to  be  administered  as  if  he 
had  died  on  that  day.  It  is  impossible  to  say  when  he  died, 
or  even  to  assert  as  a  matter  of  fact  that  he  is  dead ;  but  in 
the  absence  of  all  evidence,  the  law  will  account  him  as  dead 
at  a  certain  time,  and  not  before.  This  is  an  artificial  rule, 
and  of  course  cannot  be  expected  to  square  with  the  actual 
fact.  It  is  the  logical  result  of  the  presumptions,  founded 
upon  reasons  of  convenience  and  the  necessity  of  fixing  upon 
some  limit  within  which  the  relations  of  the  living  to  the  ab- 
sent are  to  be  determined,  moje  than  upon  any  strong  proba- 
bilities. This  is  the  meaning  of  our  statute  in  respect  to  life 
estates,  which  declares  that  if  the  life-tenant  shall  absent  him- 
self for  seven  years,  and  his  death  shall  come  in  question, 
"'  such  person  shall  be  accounted  naturally  dead"  in  any  action 
concerning  the  lands  in  which  he  had  the  estate  for  life,  unless 
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sufficient  proof  be  made  that  be  is  still  living.  (1  Itev.  Stats., 
749,  §  6.  See  Bigamy,  2  JKev.  Stats.,  687,  §  9),  "  He  shall 
be  accounted  dead."  The  statute  so  treats  him  and  accounts 
him,  just  as  the  common  law  treated  and  accounted  him  liv- 
ing, until  his  death  was  proved.  In  neither  case  can  it  be 
said  that  his  life  or  death  has  been  actually  proved ;  but  in 
both  cases  it  may  be  said  that  he  shall  be  accounted  living 
until,  by  reason  of  his  absence,  the  law  accounts  him  dead ; 
and  for  the  purposes  of  justice,  the  rights  and  relations  of 
parties  affected  by  his  life  or  decease  shall,  in  the  absence  of 
information,  be  determined  by  this  technical  presumption. 

This  certainly  seems  to  me  the  most  consistent  and  symme- 
trical rule ;  and  when  it  is  regarded  as  a  dry  legal  doctrine, 
adopted  for  purposes  of  convenience,  and  from  the  necessity 
of  having  some  limited  period  for  the  determination  of  the 
rights  of  absent  persons,  and  not  as  a  determination  upon  the 
death  or  the  real  time  of  the  death,  there  would  appear  to  be 
no  grave  objection  against  it.  I  am  inclined  to  hold,  therefore, 
that,  in  the  case  of  absent  persons,  it  is  within  the  province  of 
the  court  or  jury  to  infer  from  circumstances,  if  any  appear  in 
proof,  the  probable  time  of  death ;  but  that  if  no  sufficient 
facts  are  shown  from  which  to  draw  a  reasonable  inference 
that  death  occurred  before  the  lapse  of  seven  years,  the  person 
will  be  accounted,  in  all  legal  proceedings,  as  having  lived 
during  that  period. 

In  the  present  instance  it  is  not  known  what  became  of  Wil- 
liam Eagle.  lie  had  in  view  future  engagements  in  his  pro- 
fession, but  ho  was  hesitating  in  what  direction  he  should  pro- 
ceed, and  it  is  impossible  to  surmise  the  conclusion  to  which 
he  finally  came.  He  had  left  his  homo  at  an  early  age,  and 
never  returned  to  it  again  ;  he  had  been  absent  on  long  voyages 
without  communication  with  his  family  or  friends ;  and,  con- 
sidering his  vocation  and  previous  habits,  his  absence  at  the 
period  of  his  father's  death  would  not  necessarily  raise  a  doubt 
as  to  his  existence  at  that  time.  There  is  no  fact  leading  my 
mind  to  a  belief  that  he  was  then  dead.  If  we  are  to  indulge 
in  conjecture,  the  probability  is  that  he  embarked  on  some 
voyage  from  Baltimore ;  but,  failing  to  have  the  clue  to  his 
route,  we  are  left  destitute  of  any  circumstances  indicating 
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special  peril.  It  is  for  the  executor  or  the  legatees,  who  claim 
that  he  was  dead  at  the  time  of  his  father's  decease,  to  show 
that  fact,  either  by  proof  or  presumption  of  law.  This  has  not 
been  done,  and  I  must,  therefore,  hold  that  the  legacy  in  his 
favor  did  not  lapse,  but  vested  in  him  on  the  testator's  death, 
and  must  now  be  paid  to  his  legal  representatives. 

By  the  testator's  will,  his  executors  were  clothed  with  a 
power  of  sale  in  certain  real  estate.  Upon  coming  to  the  exe- 
cution of  this  power,  and  in  order  to  give  a  valid  title  to  the 
lands,  it  became  necessary  to  procure  a  release  of  the  widow's 
dower  right.  For  this  purpose  the  executors  entered  into  an 
arrangement  with  the  widow  to  pay  her  a  certain  gross  sum. 
The  amount  was  ascertained  by  a  computation  upon  the  princi- 
ples of  law  applicable  to  annuities.  This  was  proper  in  itself^ 
and  was  a  judicious  act  in  its  effect  upon  the  sale  of  the  pro- 
perty, which,  of  course,  was  sold  more  advantageously  than 
would  have  been  the  case  with  an  outstanding,  unsettled  claim 
for  dower  charged  upon  it.  The  amount  paid  by  the  executors 
was  $15,000,  or  about  $100  less  than  the  value  of  an  annuity 
payable  semi-annually,  according  to  the  Northampton  tables, 
at  seven  per  cent,  and  about  $2,000  more  than  the  value  of 
such  an  annuity  at  six  per  cent.  But,  if  the  Carlisle  tables  be 
taken  as  a  standard,  the  value  at  seven  per  cent,  would  be 
$16,435,  and  at  six  per  cent,  $14,149.  The  executors  made 
the  arrangement  in  question  in  good  faith,  and  with  a  view  to 
the  benefit  of  the  estate ;  and  having  regard  to  the  circum- 
stances, I  think  they  were  fully  justified  in  making  an  agree- 
ment with  the  widow  for  the  payment  of  the  widow. 

The  testator  devised  his  personal  estate  to  his  widow  and  his 
real  estate  to  his  executors  in  trust.  At  the  time  of  his  decease 
there  was  an  outstanding  policy  of  insurance  against  loss  by 
fire  on  some  buildings  owned  by  the  testator,  and  after  his 
death  a  loss  occurred,  and  the  amount  of  damage  was  paid  to 
the  executors  under  the  policy.  The  widow  claims  this  sum 
as  a  part  of  the  testator's  personal  estate.  I  think,  however, 
that  she  had  no  substantial  interest  in  the  policy,  not  having 
any  interest  in  the  property  to  which  it  related.  Policies  of 
insurance,  though  personal  contracts,  are  so  far  collateral  to 

the  subject  matter  to  which  they  relate,  that  when  there  is  a 
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change  of  title  to  the  subject  matter  by  death,  the  legal  repre- 
sentatives of  the  deceased  take  such  moneys  as  may  inure  by 
virtue  of  the  contract,  in  trust  for  the  parties  interested  in  the 
property  insured.  There  must  be  a  decree  adjusting  and  set- 
tling the  accounts  in  conformity  with  these  views. 


VAN  ALSTRAND  a.  HOUSE. 

Supreme  Court,  Chemung  Special  Term,  September,  1856. 
DEFAULT. — EXCUSE  FOR  NON-APPKAKANCE. 

On  an  application  to  open  a  default  taken  upon  a  motion  to  change  the  place  of  trial, 
the  excuse  stated  in  the  attorney's  affidavit  was,  tint  his  client  was  absent  so 
that  his  affidavit  could  not  be  procured  in  season  to  be  used  in  opposing  the 
motion. 

Held  insufficient.  The  attorney  should  not  have  suffered  the  order  to  be  taken  by 
default,  but  should  have  appeared  and  asked  a  postponement. 

Application  to  open  a  default  upon  a  motion  to  change  the 
place  of  trial. 

The  defendant  formerly  moved,  at  a  special  term  held  by 
Mr.  Justice  Shankland,  to  change  the  place  of  trial  of  this 
action  from  Chemung  to  Saratoga  county,  which  motion  was 
granted  by  default.  The  plaintiff  now  moved  to  open  the  de- 
fault upon  an  affidavit  showing  he  had  a  greater  number  of 
witnesses  in  Chemung  than  the  defendant  had  in  Saratoga 
county.  The  attorney's  affidavit  stated  as  an  excuse  for  his 
not  opposing  the  motion  before  Mr.  Justice  Shankland  that 
the  plaintiff  was  absent  and  his  affidavit  could  not  be  procured 
in  time  to  there  oppose  the  motion.  No  excuse  was  offered 
for  the  plaintiff's  attorney's  neglect  to  appear  before  Judge 
Shankland  and  ask  him  to  postpone  the  hearing  of  the  motion 
until  he  could  procure  the  plaintiff's  affidavit  to  procure  it. 

Mr.  McGuvre,  for  the  motion. 
Mr.  Woods,  opposed. 

BALCOM,  J. — The  plaintiff's  attorney  should  have  appeared 
before  Judge  Shankland  and  asked  him  to  postpone  the  hear- 
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ing  of  the  motion  until  he  could  obtain  the  plaintiff's  affidavit 
to  oppose  it.  He  offers  no  excuse  for  not  doing  so,  except  that 
he  thought  it  useless  to  go  before  Judge  Shankland  without 
the  plaintiff's  affidavit  to  oppose  the  motion  on  its  merits.  If 
the  plaintiff's  attorney  had  presented  his  affidavit  to  Judge 
Shankland,  showing  that  he  had  used  due  diligence  to  procure 
the  plaintiff's  affidavit,  and  had  been  unable  to  obtain  it,  the 
judge  could  have  ordered  that  the  motion  stand  over  for  hear- 
ing at  some  future  special  term,  to  enable  the  plaintiff's  affi- 
davit to  oppose  it  to  be  procured.  He  was  the  proper  judge 
to  determine  whether  the  plaintiff's  attorney  had  a  good  excuse 
for  not  being  ready  then  to  oppose  the  motion  on  its  merits. 
Had  he  ordered  that  the  hearing  of  it  should  be  postponed,  the 
terms  of  the  postponement  would  have  been  fixed  by  him. 

The  motion  to  open  the  default  must  be  denied,  with  $10 
costs,  for  the  unexcused  neglect  of  the  plaintiff's  attorney  to 
appear  and  ask  for  a  postponement  of  the  hearing  of  the  origi- 
nal motion. 


WEBSTER  a.  STEPHENS. 
New  York  Superior  Court;  Special  Term,  /September,  1856. 

APPEAL  TO  COURT  OF  APPEALS. — NOTICE  OF  EXCEPTION  TO 

SURETIES. 

On  appeal,  the  respondent  may  except  to  the  sureties  in  the  undertaking  within  ten 
days  after  it  is  filed,  though  more  than  ten  days  have  elapsed  after  a  copy  of  it 
and  the  notice  of  appeal  were  served. 

Motion  that  notice  of  exception  to  sureties  on  appeal  to  the 
Court  of  Appeals,  be  vacated,  or  that  the  time  for  justifying 
be  extended. 

The  plaintiff  served  on  the  defendant  on  August  18  a  notice 
of  appeal  to  the  Court  of  Appeals,  and  a  copy  of  the  under- 
taking executed.,  to  effect  a  stay  of  proceedings.  The  under- 
taking was^not  filed  until  September  13,  and  on  the  16th  de- 
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fendant  excepted  to  the  sureties  in  the  undertaking.  Plaintiff 
now  moved  that  the  notice  of  exception  "  be  vacated  and  set 
aside,"  or  that  the  time  for  justifying  be  extended. 

M.  K.  Burke,  for  plaintiff. 
Ilenry  Day,  for  defendant. 

BOSWORTH,  J. — To  render  an  appeal  effectual  for  any  pur- 
pose, the  appellant  must  execute  an  undertaking,  (Code,  §  334) 
to  pay  costs ;  and,  to  effect  a  stay,  it  must  provide  for  paying 
the  judgment,  (§  335).  The  undertaking  is  of  no  effect  unless 
a  copy  of  it  and  of  the  affidavits  of  the  sureties  be  served, 
(§§  340-341.)  It  must  be  filed  with  the  clerk  with  whom  the 
judgment  is  entered,  (§  343).  The  Code  does  not  in  terms  say 
it  must  be  filed  before  the  undertaking  can  be  of  any  effect. 
It  ia  quite  clear  that  until  it  is  tiled  the  respondent  has  no 
security  that  one  exists  which  can  be  made  available  to  him. 
It  may  be  destroyed,  and  he  be  unable  to  prove  that  it  ever 
existed.  I  think  it  a  fair  construction  to  hold,  that  to  make  a 
complete  and  perfect  delivery  of  it  to  the  use  of  the  respondent, 
it  should  be  filed.  Prior  to  the  Code,  a  plaintiff  in  error  was 
required  to  file  the  bond  at  the  time  of  serving  the  writ  on  the 
clerk,  (2  Rev.  Stats.,  597,  §  32).  In  the  Court  of  Chancery 
the  appellant  was  required  to  file  his  bond  and  notice  of  appeal 
within  the  time  allowed  to  appeal.  (1  Barb.  Ch.  Pr.,  401  tfe 
409). 

Under  the  Code,  no  approval  of  the  bond,  not  even  an  ex 
parte  one,  is  required,  unless  exception  is  taken  to  the  sure- 
ties. There  is  no  hardship  in  requiring  an  appellant  to  file  his 
undertaking  with  his  notice  of  appeal.  The  defendant  cannot 
be  certain  that  there  is  an  undertaking  to  which  he  can  resort, 
until  it  is  filed.  I  think  his  exception  was  taken  in  time.  But 
an  order  may  be  entered,  extending  the  time  to  justify,  ten 
days. 
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FAKE  a.  EDGERTON. 

New  York  Superior  Court ;  Special  Term,  September,  1856. 
EXECUTION  AGAINST  THE  PERSON. — PROPER  CONTENTS  OF. 

Executions  need  not  state  the  time  and  place  of  their  return. 

It  is  not  necessary  that  sixty  days  should  intervene  between  the  issuing  of  an  exe- 
cution against  property,  and  one  against  the  person. 
Under  what  circumstances  an  execution  against  the  pers»n  may  be  issued. 

Motion  to  set  aside  an  execution  against  the  person. 

This  action  was  brought  by  one  Fake  against  Edgerton  and 
Britton.  The  defendants  were  held  to  bail  by  an  order  which 
still  remained  in  force.  Judgment  was  perfected  July  3, 1856, 
and  a  transcript  filed  July  7.  An  execution  against  the  pro- 
perty of  defendants  was  issued  on  the  last  mentioned  day  to 
the  sheriff  of  the  city  and  county  of  New  York,  which  was 
returned  unsatisfied  on  August  25,  following.  Execution 
against  the  person  of  defendants  was  then  issued,  on  Septem- 
ber 3,  1856. 

The  defendant  was  a  resident  of  King's  County,  but  the 
arrest  of  the  defendants  upon  the  original  order  of  arrest  was 
made  in  New  York  City. 

Edgerton  having  been  arrested  upon  the  execution,  now 
moved  to  set  it  aside. 

D.  McMahon,  for  the  motion,  urged  the  following  objections 
to  the  regularity  of  the  execution.  I.  No  place  or  time  where 
or  when  it  is  to  be  returned  is  mentioned  in  it. 

II.  Sixty  days  had  not  elapsed  between  the  issuing  of  the 
two  executions. 

III.  As  defendant  was  a  resident  of  King's  County,  no  exe- 
cution against  his  body  was  regular  until  one  against  his  pro- 
perty had  been  issued  to  that  county  and  returned. 

IV.  It  does  not  appear  on  the  face  of  the  execution  that  it 
was  issued  By  order  of  the  court,  or  that  it  was  one  in  which 
the  defendant  could  be  arrested. 
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V.  Directions  were  endorsed  to  arrest  only  one  defendant, 
while  the  judgment  is  against  two  as  joint  contractors. 

II.  Buckman,  opposed. 

BOSWORTH,  J. — 1.  Section  283,  which  prescribes  the  form  of 
the  execution,  does  not  require  a  certain  day  to  be  named  in 
it.  The  sheriff  is  required  by  section  290  to  return  it  within 
sixty  days  after  he  receives  it.  The  duty  which  that  section 
imposes  need  not  be  stated  in  the  body  of  the  execution. 

2.  It  is  not  necessary  that  sixty  days  should  intervene  be- 
tween the  issuing  of  the  two  executions.     It  is  enough  that 
the  first  has  been  actually  returned  by  the  sheriff  when  he  has 
acted  lonafide.  (Code,  §  288.) 

3.  To  charge  bail,  it  was  necessary  before  the  Code,  to  issue 
a  Ji.  fa.  to  the  county  in  which  the  defendant  was  arrested. 
That  was  done  in  this  case.    The  Code  has  not  required  one  to 
be  issued  to  the  county  where  the  defendant  resides. 

4.  The  execution  on  its  face,  states  all  which  §  289  requires. 
It  is  enough  to  justify  the  execution,  that  an  order  was  made 
holding  the  defendant  to  bail,  which  is  still  in  force.  (2  Seld., 
560).     Whether  that  order  may  properly  form  part  of  the 
record  it  is  unnecessary  to  decide. 

5.  It  is  not  easy  to  perceive  why  one  defendant,  liable  to  bo 
arrested,  should  complain  that  another,  by  instructions  from 
the  plaintiff,  has  not  been,  though  equally  liable.     The  exe- 
cution is  regular  in  form,  and  such  instructions  do  not  autho- 
rize the  release  of  a  party  rightfully  arrested  under  it. 

Motion  denied,  with  $5  costs. 
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LIVINGSTON  a.  ROBERTS. 

New  York  Superior  Court ;  Special  Term,  September,  1856. 
"  SECURED  ON  APPEAL." — NOTICE  TO  SURETIES. 

Notice  of  a  motion,  on  the  part  of  an  appellant,  for  an  order  under  the  last  sentence 
of  section  282  of  the  Code,  directing  an  entry  on  the  docket  that  a  judgment  ap- 
pealed from  is  "  secured  on  appeal ;"  need  not  be  given  to  the  appellant's  sure- 
ties. 

It  is  enough  that  it  is  given  to  the  owner  of  the  judgment  appealed  from. 

Motion  for  an  order  directing  the  clerk  to  make  an  entry  on 
the  docket  of  a  judgment  that  the  same  was  secured  on  appeal. 

The  plaintiff  having  obtained  a  judgment,  the  defendant 
appealed  to  the  general  term,  and  gave  an  undertaking  which 
operates  as  a  stay  of  proceedings.  He  now  moved,  under  sec- 
tion 282  of  the  Code,  for  an  order  that  the  clerk  enter  on  the 
docket  of  the  judgment,  that  it  was  "  secured  on  appeal."  No- 
tice of  the  motion  had  been  given  to  the  owner  of  the  judgment. 
The  plaintiff  objected  that  no  notice  had  been  given  to  the 
sureties  in  the  undertaking. 

BOSWOKTH,  J. — The  Code  does  not  require  notice  to  the  sure- 
ties,* but  only  to  the  owner  of  the  judgment.  It  is  true  the 
Code  declares  the  court  may  make  this  order  on  such  terms  as 
it  shall  see  fit.  These  terms,  it  was  doubtless  supposed,  would 
be  such  as  would  be  for  the  benefit  of  the  owner  of  the  judg- 
ment. Sureties  may  fail  or  become  embarrassed  before  such 
a  motion  is  made.  When  that  is  found  to  be  the  case,  the 
court  would  not  grant  the  order  without  further  security  was 
given.  The  legislature  has  not  seen  fit  to  require  notice  to  be 
given  to  the  sureties.  As  the  owner  of  the  judgment  suggests 
no  reason  why  the  motion  should  not  be  granted,  except  that 
no  notice  was  given  to  the  sureties,  the  motion  is  granted. 

*  See  Munn  a.  Barnum,  2  Ant*,  409. 
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CASE  OF   FIFTY-FIRST   STREET. 

Supreme  Court,  First  District;  Special  Tei*m,  September,  1856. 
CKRTIORARI. — WHEN  ALLOWABLE. 

A  certwran  should  not  be  allowed  at  the  instance  of  an  individual  to  review  pro- 
ceedings for  the  levying  a  tax  or  assessment  which  affects  a  considerable  number 
of  persons.* 

Motion  for  a  certiorari. 

WHITING,  J. — This  is  a  motion  for  the  allowance  of  a  com- 
mon law  certiorari.  The  proceeding  sought  to  be  removed  is 
the  assessment  made  by  the  Common  Council  for  regulating, 
grading,  setting  curb  and  gutter,  and  flagging  sidewalk  in 
Fifty -first  street.  The  writ  is  asked  for  by  only  one  of  the 
persons  assessed. 

On  the  argument  I  was  strongly  in  favor  of  allowing  the 
writ,  but  on  more  mature  reflection,  I  am  constrained  to  fol- 
low the  cases  of  The  People  v.  Supervisors  of  Allegany  (15 
Wend.,  198),  and  The  Matter  of  Mount  Morris  Square  (2  Hill, 
16),  which  are  decisive  against  the  allowance.  In  the  latter  case 
Justice  Cowen  says,  "  We  ought  not  to  allow  this  writ  when 
assessments  of  taxes  or  awards  of  damages  are  in  question, 
which  affect  any  considerable  number  of  persons.  If  there 
be  a  want  of  jurisdiction  even  in  the  judicial  act  sought  to  be 
reviewed,  or,  in  other  words,  if  there  be  an  excess  of  legal 
power  by  which  any  person's  rights  may  be  injuriously  affected, 
an  action  lies ;  and  it  is  much  better  that  he  should  be  put  to 
this  remedy  than  that  the  whole  proceedings  should  be  ar- 
rested, and  perhaps  finally  reversed,  for  such  a  cause."  In  the 
case  before  me  the  errors  complained  of  may  be  fully  exam- 
ined in  an  action  ;  and  I  deny  the  writ  because  I  believe  the 
court  would  quash  it  upon  the  coining  in  of  the  return,  which 
was  done  in  the  case  of  The  People  v.  Supervisors  of  Allegany. 

Motion  denied,  without  costs. 

•  See  Wilson  a.  The  Mayor,  Ac.,  of  New  York,  1  Anir,  4. 
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THE  PEOPLE  on  the  relation  of  HENDERSON  a.  SNEDEKER. 

Supreme  Court,  Dutchess  Circuit;  September,  1856. 

ACTION  IN  THE  NATURE  OF  Quo  WAKKANTO. — RECOVERY  OF 

DAMAGES. 

In  an  action  in  the  nature  of  a  quo  warranto,  brought  against  an  alleged  intruder 

upon  a  public  office,  the  judgment  of  the  court,  if  for  the  plaintiff,  can  only  be  a 

judgment  of  ouster  and  for  costs. 
If  the  plaintiff  has  a  claim  for  damages  against  the  defendant  to  recover  the  fees 

collected  by  the  latter,  or  otherwise,  that  claim  must  be  asserted  in  a  separate 

action. 

Trial  by  the  court  without  a  jury. 

This  action  was  brought  in  May,  1855,  by  the  People  on  the 
relation  of  Monroe  Henderson,  and  Monroe  Henderson,  as 
plaintiffs,  against  John  S.  Snedeker.  The  object  of  the  action 
was  to  test  the  right  of  defendant  to  exercise  the  office  of 
county  clerk  of  the  county  of  Queens.  In  June,  1855,  the 
cause  was  brought  to  trial  at  the  Dutchess  circuit  before  the 
court  without  a  jury,  upon  an  agreed  statement  of  facts  stating 
the  following  among  others  : — 

January  1,  1855,  Martin  1.  Johnson,  then  clerk  of  the 
county  of  Queens,  appointed  the  defendant  to  be  deputy  clerk 
of  that  county ;  and  the  defendant  continued  to  hold  that  po- 
sition down  to  March  29,  1855,  when  Johnson  died. 

Shortly  afterwards  Henderson,  who  was  a  person  eligible  to 
the  office  of  county  clerk  in  Queens  county,  received  a  com- 
mission from  the  governor,  appointing  him  to  be  county  clerk 
in  place  of  Johnson. 

Upon  these  facts  the  relator  Henderson  claimed  that  his  ap- 
pointment was  valid  under  the  act  of  1849,  (ch.  28,  §  1)  which 
provides  that  "  whenever  vacancies  exist,  or  shall  occur  in  any 
of  the  offices  of  this  state  where  no  provision  is  now  made  by 
law  for  filling  the  same,  the  Governor  shall  appoint  some 
suitable  person," — &c. 

The  defendant  relied  upon  the  provision  of  the  Eevised 
Statutes  (1  Rev.  Stats.,  376,  §  59)  that,  "  whenever  the  office  of 
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any  county  clerk  shall  become  vacant,  his  deputy  shall  per- 
form all  the  duties  and  be  subject  to  all  the  penalties  apper- 
taining to  the  office  of  clerk  of  the  county,  until  a  new  clerk 
shall  be  elected  or  appointed  for  such  county  and  duly  sworn." 
He  contended  that  this  was  such  provision  by  law  for  the  fill- 
ing of  the  office  as  excepted  the  case  from  the  general  power  of 
appointment  conferred  upon  the  Governor  by  the  act  of  1849. 

Upon  these  facts  the  court  rendered  its  decision  in  favor  of 
the  defendant ;  and  the  plaintiff  appealed  to  the  Court  of 
Appeals. 

The  Court  of  Appeals  held  that  in  such  case  the  Governor 
was  entitled  to  fill  the  vacancy  by  appointment,  and  that  the 
relator  was  entitled  to  the  office.*  They  reversed  the  judg- 
ment and  ordered  a  new  trial. 


*  The  grounds  of  the  decision  a*  stated  in  the  opinion  of  Chief  Justice  Denio, 
were  substantially  as  follows  : 

Prior  to  the  adoption  of  thr  Constitution  of  1846,  the  following  was  the  mode 
provided  by  law  for  filling  the  vacancy  occasioned  by  the  death  of  a  county  clerk  : 
If  a  county  clerk  died  in  office,  his  deputy  was  immediately  authorized  to  perform 
all  the  duties  of  the  situation,  and  if  no  appointment  was  made,  the  deputy  con- 
tinued the  incumbent  until  the  next  general  election  (I  Ret.  Stats.,  376,  t)  59; 
/xiir*  of  1N30,  ch.  320,  $  4).  But  the  Governor  was  required  to  make  an  appoint- 
ment ;  and  after  the  appointment  made  by  the  Governor,  the  appointee  held  the 
office  until  the  next  general  election.  (1  AVr.  Stat*..  124,  $49;  LAW  °f  1830, 
(k.  58,  f)  2).  In  either  case,  the  vacancy  was  to  be  filled  at  such  election,  (l.nirt 
«f  1842,  111,  $  8). 

The  provision  in  the  Constitution  of  1846,  respecting  the  election  to  the  office  of 
clerk,  is  the  same  as  in  that  of  1822.  That  officer  in  to  be  chosen  once  in  three 
years,  and  as  often  as  vacancies  shall  happen.  (Art.  10,  i)  1).  And  all  laws  not 
repugnant  to  the  constitution  arc  continued  in  force.  (Art.  1,  $  17).  Thus  far  no 
alteration  wan  made.  The  same  office,  with  the  same  provisions  for  designating 
the  officer,  and  the  same  provision  for  a  vacancy,  arc  continued. 

The  act  of  1849  (!MV»  of  1849,  26,  th.  28,  $  1),  does  not  affect  the  question.  Its 
purpose  is  quite  obvious.  Certain  new  offices  were  established  by  the  present  con- 
stitution ;  and  a  large  class  of  officers  who  were  appointed  by  the  Governor  and 
nenalo  under  the  former  system,  were  made  elective  by  the  people.  A*  to  these 
offices,  there  was  no  provision  in  the  former  statutes  for  filling  vacancies.  The 
object  of  the  Revised  Statutes  upon  this  subject  was  confined  to  nfficrs  the  appoint- 
ment to  which  was  vested  in  the  Governor  and  senate  or  in  the  legislature,  and  to 
the  office  of  sheriff  and  county  clerk,  and  of  register  of  the  city  and  county  of 
New  York.  (1  Kfr.  Slat*  ,  121,  ^  42,  43-49)  Vacancies  in  certain  rases  were 
required  to  be  filled  at  special  elections.  Hut  the  provision  in  this  respect  was 
limited  to  cases  where  an  election  had  been  prevented  by  a  tie-vole,  to  cases  where 
the  right  of  the  person  to  hold  the  office  had  ceased  before  the  commencement  of 
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The  cause  now  came  before  the  court  without  a  jury,  for  a 
second  trial.  The  only  question  was  what  was  the  nature  and 
extent  of  the  relief  to  be  granted  to  the  plaintiff;  whether  he 
was  entitled  to  recover  damages  for  the  fees  received  by  the 
defendant,  or  whether  he  could  oply  have  judgment  affirming 
his  title,  and  for  costs,  and  must  bring  another  action  for  his 
fees. 

JB.  W.  Johnson,  for  plaintiff. — I.  Although  the  term  of 
office  in  contest  has  expired,  if  the  relator  is  successful,  the 
court  must  proceed  and  pronounce  judgment  and  award  costs. 
This  was  the  rule  under  the  Re  vised  Statutes,  and  it  is  unchanged 
by  the  Code.  (The  People  v.  Loomis,  8  Wend.,  396  ;  2  E.  S., 
583,  §  37 ;  585,  §  48,  2  ed. ;  Code,  §  436,  441). 

II.  The  judgment  of  the  court  must  be  that  the  relator  was 
entitled  to  the  office  and  to  the  fees  and  emoluments  thereof, 
from  the  tenth  day  of  April,  1855,  to  the  first  of  January, 
1856,  and  that  the  defendant  usurped  and  intruded  into  it, 
and  received  the  fees  and  emoluments  during  that  period. 

III.  The  authority  to  pronounce  such  a  judgment  cannot  be 
questioned.     But  must  the  judgment  stop  here,  without  any 
power  on  the  part  of  the  court  to  carry  it  into  effect  by  award- 
ing a  return  of  the  fees  and  emoluments  to  the  relator  ?   Mani- 
festly not,  because,  1,  By  section  275  of  the  Code,  the  court 
is  authorized  to  grant  the  plaintiff  any  relief  consistent  with 
the  case  made  by  the  complaint  and  embraced  within  the  issue. 
The  receipt  of  fees  by  the  defendant  is  one  of  the  issues  in  this 
case.     2.  The  fees  and  emoluments  are  incident  to  the  office. 


his  terra  of  office  ;  to  vacancies  in  the  office  of  member  of  assembly,  and  to  cases 
•where  a  vacancy  proper  to  be  supplied  at  a  general  election  had  not  been  supplied 
at  the  next  general  election.  (1  Rev.  Stats.,  3  ed.,  730,  $§  6-9).  As  to  a  large 
number  of  offices  named  in  the  new  constitution,  there  was  therefore  no  provision 
respecting  vacancies  prior  to  1849.  The  statute  of  that  day  was  designed  to  sup- 
ply that  deficiency.  Hence,  it  was  limited  in  its  terms  to  cases  where  no  provision 
had  been  made  by  law  for  filling  vacancies. 

The  case  of  a  vacancy  occasioned  by  a  county  clerk  dying  in  office  stands  upon 
the  same  footing  that  it  did  before  the  adoption  of  the  new  constitution.  The 
Governor  had,  therefore,  power  to  appoint  the  relator,  and  his  appointment  termi- 
nated the  right  of  the  defendant  to  execute  the  duties  of  the  office. 
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The  right  to  hold  the  office  necessarily  draws  with  it  the  right 
to  receive  the  fees.  If  the  court  can  award  a  restitution  of 
the  one,  why  can  it  not  of  the  other?  3.  The  court  cer- 
tainly possesses  the  power  to  award  and  enforce  a  restitution 
of  the  books  and  papers  appertaining  to  the  office.  These  are 
mere  incidents  to  the  office,  and  they  might  with  just  as  much 
propriety  be  withheld  by  the  defendant  as  the  fees.  4.  Upon 
an  allegation  that  the  defendant  has  received  any  of  the  fees 
and  emoluments  of  the  office,  he  may  be  arrested  and  held  to 
bail  under  section  435  of  the  Code.  The  object  of  the  order 
of  arrest  is  to  secure  a  compliance  with  the  judgment  of  the 
court  The  arrest  is  only  authorized  in  case  the  defendant  has 
received  fees.  It  is  manifest,  therefore,  that  the  judgment  in 
relation  to  which  a  compliance  is  to  be  enforced  by  the  arrest, 
is  one  in  regard  to  the  fees ;  otherwise  this  section  is  the  sheer- 
est nonsense,  and  authorizes  the  court  to  perpetrate  a  gross 
outrage  upon  the  person  of  the  defendant  for  no  purpose 
whatever.  5.  Section  439  of  the  Code  does  not  apply  to 
the  relief  asked  for  in  this  case.  In  awarding  judgment  for 
the  fees  of  the  office  received  by  the  defendant,  the  court  do 
not  award  them  as  damages  sustained  by  the  relator,  but  as 
one  of  the  incidents  of  the  office.  After  he  has  recovered  his 
fees  in  this  proceeding,  he  may  still  sue  for  his  damages  under 
that  section.  6.  There  is  nothing  in  the  Code  that  limits 
the  power  of  the  court  to  awarding  only  partial  relief  in  the 
case. 

IV.  As  the  court  clearly  must  pronounce  judgment  in  favor 
of  the  relator's  right  to  hold  the  office,  and  must  declare  him 
entitled  to  the  fees,  there  must  be  power  in  the  court  to  do 
whatever  is  necessary  to  give  effect  to  the  judgment.  The 
right  to  receive  the  fees  being  determined,  it  only  remains  to 
ascertain  the  amount  of  them.  For  information  upon  this 
point,  a  reference  is  clearly  authorized.  (6Wc,  $  271,  tttibd.  2). 

John  J.  Armstrong,  for  defendant. — I.  All  that  the  court  is 
permitted  to  do  in  this  action,  is  to  determine  the  right  of  the 
relator  to  the  office  in  question,  and  leave  the  matter  of  fees, 
or  rather  damages,  to  be  settled  in  another  proceeding.  Sec- 
tions 428,  336  and  441  of  the  Code,  do  not  permit  the  court  to 
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pass  upon  any  other  questions  than  that  of  the  right  of  the 
parties  to  the  office.  The  judgment  thus  required  to  be  en- 
tered is  similar  to  that  provided  under  the  Revised  Statutes  ; 
and  the  form,  of  the  judgment  thus  entered  should  be  the 
same  (2  BurriWs  Pr.,  187,  3  /£.,  535). 

II.  This  view  is  also  much  strengthened  by  a  reference  to 
the  former  practice.     Then  the  judgment  of  ouster  must  have 
been  docketed ;   and  within  a  year   afterwards   the   person 
adjudged  to  be  entitled  might  file  his  suggestion  that  he  had 
sustained  damages  to  a  certain  amount.     If  the  parties  con- 
tested the  matter,  issue  was  joined  and  tried,  and  a  judgment 
was  entered  and  execution  issued  thereon,  as  in  personal  ac- 
tions.    (2  BurriWs  Pr.,  188).     And  these  proceedings  were 
taken  by  the  person  entitled  to  the  office  and  in  his  name 
only.     Thus  in  effect  there  were  two  distinct  actions. 

III.  Section  439  of  the  Code,  however,  settles  the  question 
by  providing  that  if  judgment  be  rendered  in  favor  of  the 
person  alleged  to  be  entitled,  "  he  may  recover  by  action  the 
damages  which  he  shall  have  sustained,"  &c. 

IV.  Damages  could  not  be  recovered  in  this  action,  because 
there  is  not  in  the  complaint  any  averment  of  damages  sus- 
tained, nor   is   there  any  issue  joined  which   involves   that 
point, — and  because  there  is  joined  with  the  relator  a  co- 
plaintiff,  the  People,  having  no  interest  in  that  matter. 

Y.  It  is  said  that  an  order  of  reference  may  be  resorted  to 
to  ascertain  the  damages,  under  section  270  of  the  Code,  sub- 
division 2, — which  allows  a  reference  when  required  for  the 
information  of  the  court  before  judgment,  or  for  carrying  the 
judgment  into  effect.  But  here  a  reference  cannot  be  neces- 
sary before  judgment,  because  the  relator  is  not  in  a  position 
to  recover  his  damages  until  after  judgment.  Nor  can  it  be 
necessary  for  carrying  the  judgment  into  effect,  because,  as 
already  shown,  the  judgment  can  only  be  a  judgment  of  ouster 
and  for  costs. 

VI.  Hence,  neither  the  finding  of  the  court,  nor  the  judg- 
ment to  be  entered  upon  it,  should  contain  any  provision  or 
direction  in  relation  to  the  fees  of  the  office,  but  should  only 
award  as  provided  in  section  441,  that  the  defendant  be  ex- 
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eluded   from   the   office,  and   that  the  plaiutitf  recover  costs 
against  the  defendant. 

EMOTT,  J. — The  scope  and  extent,  as  well  as  the  form  and 
manner  of  the  proceedings  in  the  action  now  substituted  for 
an  information  in  the  nature  of  a  quo  warranto,  are  fixed  and 
regulated  by  statute.  Before  the  Revised  Statutes  of  1830,  the 
judgment  in  quo  warranto  could  only  go  to  the  right  of  the 
defendant.  That  was  the  only  question  determined,  and  the 
party  really  entitled  was  obliged  to  institute  a  new  proceeding 
to  get  into  possession  of  the  office.  (See  Revisor's  Notes  to 
Art.  11,  Tit.  11,  Ch.  9.  Part  III.,  Rev.  Stats).  The  new  pro- 
visions introduced  at  the  revision  of  the  statutes  in  1830  were 
intended  to  remedy  this  defect,  and  to  enable  the  party  claim- 
ing the  office  to  come  into  the  process  and  to  have  his  right 
determined,  as  well  as  the  wrongful  intrusion  of  the  party  in 
possession.  To  make  the  remedy  complete,  a  subsequent  sec- 
tion was  added  to  provide  for  the  recovery  of  the  fees  which 
the  defendant  had  received,  and,  to  make  this  recovery  more 
effectual,  the  relator  was  permitted  by  section  30,  on  making 
affidavit  that  fees  had  been  received,  to  have  the  capias  issued 
when  the  information  was  filed  made  veritable,  and  to  arrest 
the  defendant  and  hold  him  to  bail  to  satisfy  whatever  amount 
of  fees  should  finally  be  recovered.  But  these  fees  were  not 
recovered  in  or  by  the  judgment  upon  the  information,  but  by 
a  proceeding  by  a  suggestion  after  judgment  in  the  original 
proceeding  of  quo  warranto.  This  suggestion  was  filed  and 
served  as  a  declaration  in  a  personal  action,  and  went  on  to 
issue,  trial,  and  judgment  for  the  amount  of  fees  and  emolu- 
ments shown  to  have  been  received  by  the  defendant,  in  the 
same  manner  as  ordinary  suits  at  law.  (2  Rev.  Stats.,  582, 
583  ;  §§  31,  34—38). 

The  Code,  section  428,  has  repealed  these  provisions  and 
abolished  the  proceedings  by  information.  In  substituting  an 
action,  the  provisions  of  the  former  statute  are  however  substan- 
tially re-enacted  and  applied  to  the  civil  action,  which  is  now 
the  only  remedy.  But  there  are  two  marked  differences.  By 
section  441,  the  terms  and  effect  of  the  judgment  to  be  ren- 
dered against  a  defendant  convicted  of  intrusion,  arc  regulated 
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and  defined  with  a  narrowness  and  strictness  not  to  be  found 
in  the  former  system.  The  judgment  is  to  be  that  "  the  de- 
fendant be  excluded  from  such  office,  franchise  or  privilege, 
and  also  that  the  plaintiff  recover  costs  against  the  defendant." 
And  by  section  439,  an  "  action  "  for  the  damages  sustained 
by  the  plaintiff  by  the  unlawful  intrusion,  is  substituted  for 
the  proceedings  by  suggestion,  which  are  completely  done 
away  with. 

As  the  judgment  in  the  original  proceeding  by  quo  warranto 
itself  was  extended  to  ascertain  and  adjudge  any  amount  of 
fees  received  by  the  defendant,  or  damages  sustained  by  the 
relator,  and  as  that  judgment  is  now  expressly  confined  by 
statute  to  the  determination  of  the  right,  without  reaching 
the  question  whether  any  fees  have  been  received,  much  less 
assessing  their  amount  and  providing  for  their  recovery — as 
finally  the  former  supplemental  proceeding  by  which  all  these 
questions  were  settled  in  the  same  suit  or  proceeding,  is  abo- 
lished, and  a  new  remedy  by  an  original  action  substituted, — 
I  am  unable  to  see  how  upon  the  present  trial  I  can  determine 
anything  but  the  mere  right  between  these  parties.  The 
question  whether  the  relator  has  sustained  any  damages  by 
the  receipt  of  fees  by  the  defendant  during  his  occupation  of 
*he  office  which  has  been  the  subject  of  the  present  contro- 
versy, and  what  the  amount  of  such  damage  is,  must  be  left 
to  a  new  and  original  litigation  for  decision. 

It  is  urged  that  this  view  of  the  provisions  of  the  Co^e 
renders  the  arrest  of  the  defendant  in  the  original  action  to 
try  the  title  to  the  office  an  absurd  as  well  as  an  offensive  pro- 
ceeding. It  is  not  to  be  denied  that  it  has  very  much  that 
appearance.  It  is  not  easy  to  see  what  should  be  the  condi- 
tions of  the  bail  which  is  to  be  exacted  from  the  defendant  on 
such  an  arrest.  Granting  such  an  order  of  arrest,  however,  is 
not  imperative  upon  the  court  or  judge,  and  if  the  view  which 
I  have  taken  of  the  question  be  correct,  it  is  not  to  be  sup- 
posed that  an  arrest  will  very  readily  be  sanctioned  in  any 
such  case.  These  are  considerations,  however,  more  proper 
for  the  legislature  than  the  courts.  These  difficulties  have 
evidently  been  introduced  by  a  hasty  and,  perhaps,  inconsi- 
derate attempt  to  simplify  the  former  practice,  in  cases  of 


240  ABBOTTS'  PRACTICE    REPORTS. 


Dresser  a.  Jennings. 


quo  loarranto,  and  to  assimilate  it  to  the  new  procedure.  Por- 
tions of  the  former  well-considered  and  well-adjusted  statutes 
have  been  introduced  into  the  new  legislation,  and  other  por- 
tions omitted,  without  regarding  their  accuracy,  connection, 
and  inter-dependence,  and  the  result  is  that  some  of  the  por- 
tions retained  are  not  only  unnecessary  but  unjust,  standing 
alone,  and  without  the  provisions  left  out,  which  made  them 
wise  and  necessary  in  their  original  position  and  connection. 


DRESSER  a.  JENNINGS. 

Supreme  Court;  Kings  Special  Term,  September,  1856. 
ALLOWANCE. — VALUATION  OF  PROPERTY. — WAIVER. 

Under  section  309  of  the  Code,  the  unsuccessful  party  has  a  right,  upon  an  appli- 
cation for  an  allowance,  to  insist  that  there  be  a  determination  of  the  value  of  the 
property  recovered  -or  claimed  in  the  action,  pursuant  to  the  section. 

It  is  competent  for  such  party  to  waive  this  right. 

Held  on  motion  to  vacate  an  order  granting  an  allowance  : — 

1.  That  as  the  moving  papers  did  not  show  that  when  the  order  was  granted, 
the  unsuccessful  party  objected  that  no  proper  determination  of  the  value  of  the 
property  involved  in  the  suit  had  been  had,  it  must  be  presumed  that  the  objection 
was  not  raised. 

2.  That  the  failure  to  raise  it  on  the  application  for  the  allowance,  was  a  waiver 
jf  the  right  to  such  a  determination. 

3.  That  the  granting  of  an  allowance  being  a  matter  within  the  discretion  of  the 
justice,  his  decision  ought  not  to  be  reviewed  on  motion  before  another  justice. 

Motion  to  vacate  an  order  granting  an  allowance. 

This  was  an  action  to  recover  certain  real  property,  situate 
in  the  village  of  Yonkers.  The  case  was  tried  at  the  June 
circuit  in  Westchester  county.  After  the  plaintiff's  proofs 
were  closed,  the  judge  deeming  them  insufficient,  directed  the 
jnry  to  find  a  verdict  for  the  defendant,  and  rendered  a  judg- 
ment dismissing  the  complaint  The  defendant's  attorney  at 
the  same  time  applied  for,  and  the  court  granted  him,  an 
additional  allowance  of  $100. 

The  plaintiff  now  moved  to  vacate  and  annul  the  order 
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granting  that  allowance.  And  he  stated  in  his  affidavit  for 
the  motion  that  no  evidence  was  taken  at  the  trial,  or  at  any 
time,  of  the  value  of  the  property  claimed  by  the  plaintiff  in 
the  action ;  and  that  there  was  no  determination  of  such  value 
by  the  jury,  by  whom  the  action  was  tried ;  and  that  there  was 
nothing  before  the  court  or  jury  by  which  to  judge  of  what  to 
allow  defendant  beyond  his  ordinary  costs.  On  the  part  of 
defendant  it  was  shown  that  the  property  sought  to  be  recov- 
ered was  worth  $3,000.  That  the  defendant's  specific  costs 
amount  to  only  $24,  besides  disbursements.  That  plaintiff 
had  made  a  case  preparatory  to  an  appeal. 

The  plaintiff  in  person,  for  the  motion. 
E.  W.  Van  Pelt,  opposed. 

BIRDSEYE,  J. — Section  309  of  the  Code  provides  that  the 
rates  of  the  allowance  which,  by  the  previous  section,  the  court 
may  make  to  a  successful  litigant  shall  be  upon  the  value  of 
the  property  recovered,  or  claimed,  &c.,  and  that  such  amount 
or  value  must  be  determined  by  the  jury,  court  or  referees,  bv 
whom  the  action  is  tried,  or  judgment  rendered,  &c.  This 
provision,  taken  in  connection  with  the  percentages  established 
in  the  preceding  section,  puts  a  limit  upon  the  power  of  the 
court  to  compensate  for  the  labors  and  expenses  of  difficult  and 
extraordinary  cases,  or  to  discountenance  the  bringing  of  un- 
founded suits,  or  to  punish  unreasonable  or  unfair  conduct  in 
the  prosecution  or  defence  of  suits  properly  brought  or  de- 
fended. For  such,  I  apprehend,  were  the  objects  of  the  legis- 
lature in  vesting  the  court  with  this  new  and  singular  power 
of  adjusting  to  a  great  degree  the  costs  of  a  suit,  according  to 
the  particular  circumstances  of  the  case  disclosed  at  the  trial. 
This  limitation,  it  is  clear,  was  introduced  for  the  benefit  of 
the  unsuccessful  party.  Though  willing  to  trust  much  to  the 
discretion  of  the  court,  the  law  has  wisely  laid  down  certain 
bounds  for  the  exercise  of  that  discretion. 

But  any  person  may  waive  the  benefit  of  whatever  rule  the 

law  has  established  for  his  protection.     Instead  of  going  into 

proof  before  the^jury  to  assess  the  value  of  the  property  by 

which  the  allowance  was  to  be  fixed,  it  was  competent  for  the 
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parties  to  have  agreed  upon  the  value  and  had  the  jury  find 
accordingly :  or  to  have  had  the  court  act  upon  such  an  agree- 
ment, even  without  the  intervention  of  the  jury.  The  same 
might  as  well  be  done  by  tacit,  as  by  express,  agreement. 
And  that,  no  doubt,  was  the  fact  here. 

It  sufficiently  appears  that  the  objection  now  raised  was  not 
taken  at  the  trial ;  for  the  moving  affidavit  is  entirely  silent 
on  the  subject.  Had  it  been,  it  would  at  once  have  been  cor- 
rected. But,  as  is  obvious,  when  the  allowance  was  applied 
for,  the  main  question  discussed  by  the  parties  and  considered 
by  the  court  was  merely, — What  is  a  proper  allowance  under  the 
circumstances  of  this  case?  The  amount  allowed  by  the  court 
was  so  clearly  within  the  limit  the  law  had  prescribed,  that  no 
person,  not  even  the  party  who  was  himself  to  pay  this  allow- 
ance, thought  of  requiring  the  court  to  go  through  the  useless 
formality  of  an  assessment. 

It  seems  to  me  that  the  plaintiff  is  as  clearly  estopped  by 
such  silence,  as  he  would  be  by  a  direct  agreement.  It  is  to 
be  observed  that  he  does  not  claim  to  have  suffered  any  injury 
from  the  omission  of  the  assessment :  nor  allege  that  the 
amount  given  is  greater  than  could  have  been  given,  after  an 
assessment.  I  feel  bound  to  hold,  therefore,  that  in  such  a  case 
as  this,  the  failure  to  urge  such  a  merely  technical  objection 
at  the  time  when  it  can  be  corrected,  and  the  defect  supplied, 
is  a  waiver  of  it.  As  the  courts  would  never  arrest  judgment, 
for  the  want  of  a  material  allegation  in  the  declaration,  if  it 
were  such  that  without  proving  it  at  the  trial  the  plaintiff  could 
not  have  had  a  verdict,  and  there  was  a  verdict  for  the  plain- 
tiff, 8O  here  when  such  an  allowance  could  not  have  been 
granted,  without  the  court  had  had  sufficient  evidence  of  the 
value  of  the  premises,  and  it  has  made  the  allowance,  that  order 
must  stand.  It  may  be  true  as  stated  in  the  affidavit,  that  no 
assessment  was  had.  But  I  must  presume  that  the  court  acted 
on  some  other  and  sufficient  grounds.  And  on  this  point  the 
plaintiff  is  silent. 

Such,  I  think,  would  be  the  rule,  even  if  this  application  did 
not  concern  a  matter  which  has  been  uniformly  held  to  be 
within  the  discretion  of  the  court  making  (lie  allowance.  It 
is  peculiarly  proper  to  apply  the  principle  here.  By  rule  81, 


NEW-YORK.  243 


Lee  a.  Watkins. 


application  for  an  additional  allowance,  can  only  be  made  to 
the  court  before  which  the  trial  is  had,  or  the  judgment  ren- 
dered. When  the  application  has  been  decided,  that  decision 
cannot  be  reviewed  by  appeal,  whether  the  allowance  be 
granted  or  refused.  (Dickson  v.  HcElwain,  7  How.  Pr.  R.,  138  ; 
Cook  v.  Dickinson,  5  Sandf.S.  C.  R.,  663;  Dana  v.  Fiedler,  1 
C.  R.  N.  &,  224.) 

If  the  proper  appellate  tribunal  will  not  examine  an  order 
which  is  the  exercise  of  a  judicial  discretion,  much  more  should 
not  a  single  judge  collaterally  review,  upon  a  mere  special 
motion  like  this,  the  exercise  of  such  a  discretion  on  the  part 
of  a  brother  judge  of  the  same  court,  who  had  before  him  the 
whole  case,  and  whose  decision  is  incorporated  in  the  judgment, 
and  becomes  a  part  of  it. 

The  motion  of  plaintiff  is  denied,  but  without  costs,  as  the 
question  is  new. 


LEE  a.  WATKINS. 

Supreme  Court,  first  District ;  Special  Term,  September,  1856. 
LEAVE  TO  ISSUE  EXECUTION. — VALIDITY  OF  JUDGMENT. 

Upon  an  application  for  leave  to  issue  execution  under  section  284  of  the  Code,  the 
court  cannot  go  behind  the  judgment,  or  inquire  into  its  validity. 

Thus  the  judgment  debtor  cannot  be  heard  to  show  that  no  summons  was  ever 
served  upon  him  in  the  action  in  which  the  judgment  was  rendered. 

Application  for  leave  to  issue  execution. 

CLERKE,  J. — Pursuant  to  my  previous  course  in  similar  cases, 
I  was  disposed  to  refer  this  application,  in  order  to  ascertain 
whether  the  allegation  of  the  defendant  is  true. 

This  being  an  application  by  the  plaintiffs  under  section  284 
of  the  Code,  for  leave  to  issue  execution  after  the  lapse  of  five 
years  from  the  entry  of  the  judgment,  the  defendant  swears 
that  he  never  was  served  with  any  summons  in  this  action, 
and  never  had  any  notice  of  the  action,  until  September 
22,  1866.  On  reflection,  I  think,  I  cannot  go  behind  the 
judgment ;  the  only  inquiry  contemplated  by  the  Code  on  such 
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an  applic::i:"M  ;:s  this,  is,  whether  the  judgment,  or  any  part 
thereof  has  been  satisfied.  While  the  judgment  remains  on 
record,  we  cannot  go  any  farther ;  it  is  presumed  to  be  the 
solemn  and  deliberate  act  of  the  court,  which  can  only  be  set 
aside  on  a  formal  application  for  that  purpose. 

If  the  statement  of  the  defendant  is  true,  he  is  not  without 
his  remedy;  the  judgment  may  be  declared  a  nullity;  but,  I 
cannot  on  this  application  entertain  the  question.  Section  174 
of  the  Code  provides,  that  the  court  may,  in  its  discretion,  and 
upon  such  terms  as  may  be  just,  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a  judgment,  order, 
&c.,  taken  against  him,  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect. 

For  this  purpose  a  direct  application  may  be  made  to  the 
court ;  and  then,  probably,  a  reference  would  be  ordered. 

As  the  judgment  is  no\v  a  valid  and  conclusive  record,  and 
as  it  has  not  been  satisfied,  the  application  of  the  plaintiffs  is 
granted,  without  costs,  and,  of  course,  without,  prejudice  to  the 
defendant,  to  take  any  course  in  relation  to  the  judgment  that 
he  may  be  advised  to  take. 


LOESCHER  a.  NORDMEYER. 

Supreme  Court,  First  District  •  Special  Term,  September,  1856. 
APPEAL  FROM  JUSTICE'S  COUKT. — SKRVICE  OF  NOTICE. 

The  requirement  of  section  354  of  the  Code,  that  at  the  time  of  service  of  notice 
of  appeal  to  the  (Common  Pleas,  upon  a  justice,  the  appellant  niUKt  pay  to  him  the 
fees  therein  specified,  in  satisfied,  in  the  case  of  an  ap|>eal  from  the  Marine  Court, 
by  payment  to  the  clrrk  of  that  court. 

Where  a  party,  desirous  to  appeal  to  the  New  York  Common  Pleas  from  the  judg- 
ment of  an  inferior  court,  makes  diligent  inquiry  for  the  rcKidcncc  of  the  respond- 
ent within  the  county,  for  the  purpose  of  serving  notice  of  appeal,  and  cannot 
discover  his  residence,  he  is  authorized  to  serve  the  notice  upon  the  attorney  or 
agent  who  appeared  for  the  respondent  on  the  trial.  This  in  permitted  hy  the 
fair  construction  of  section  354  of  the  Code. 

Application  for  an  order  to  restrain  proceedings  upon  a 
judgment  of  the  Marine  Court  pending  an  appeal  to  the  Com- 
mon Pleas. 
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CLERKE,  J. — I  think  it  expedient  to  grant  the  injunction 
or  stay  in  this  case,  if  an  appeal  from  the  Marine  Court  to 
the  Court  of  Common  Pleas  has  been  regularly  taken.  Sec- 
tion 354  of  the  Code  requires  "that  notice  of  appeal  must, 
within  twenty  days,  be  served  on  the  justice  personally,  &c., 
and  on  the  respondent  personally,  &c.,  or  in  case  the  respond- 
ent is  not  a  resident  of  the  county,  in  the  same  manner,  on 
the  attorney  or  agent,  if  any,  who  is  a  resident  of  such  city 
or  county,  who  appeared  for  him  on  the  trial."  It  further 
provides,  that  the  appellant  must,  at  the  time  of  service  of 
notice  of  appeal  on  the  justice,  pay  to  him  the  costs  of  the 
action,  together  with  two  dollars  costs  of  the  return.  The 
latter  provision  was  sufficiently  complied  with  by  paying  to 
the  clerk  of  the  Marine  Court  the  costs  of  the  action,  besides 
two  dollars  for  the  return. 

The  only  question  to  be  decided,  then,  is, — Was  the  notice  of 
the  appeal  sufficiently  or  properly  served  on  the  respondent  ?  It 
is  admitted  that  it  was  not  served  on  her  personally,  but  the 
attorney  of  the  appellant  swears  that  he  made  diligent  inquiry 
for  the  residence  of  the  respondent,  within  the  twenty  days, 
for  the  purpose  of  serving  on  her  a  notice  of  appeal,  that  he 
could  not  discover  her  residence,  notwithstanding  that  in- 
quiries were  made  of  persons  with  whom  she  was  acquainted, 
and  that  he  was  informed  and  believes  that  she  is  not  a  resi- 
dent of  this  county  but  only  temporarily  here,  and  that  con- 
sequently he  caused  the  notice  to  be  served  on  her  attorney, 
who  appeared  for  her  at  the  trial. 

Now,  the  section  does  not  provide,  in  express  terms,  for  the 
contingency  that  has  occurred  in  this  case,  supposing,  as  the 
counsel  of  the  respondent  insists,  that  she  is  a  resident  of  this 
county.  It  is  evident  that  diligent  search  for  her  was  made 
within  the  prescribed  time  without  success,  for  the  purpose  of 
serving  the  notice  on  her.  If  it  is  to  be  held,  that  in  such 
cases,  where  the  respondent  is  a  resident,  and  yet,  after  bona 
fide  efforts  to  find  her,  cannot  be  found,  the  notice  cannot 
be  served  on  her  attorney,  an  appeal  must  in  many  cases, 
without  any  fault  of  the  appellant,  become  impossible.  I 
cannot  suppose  that  this  was  intended  by  the  legislature  : 
such  a  supposition  would  be  imputing  a  purpose  to  them  which 
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there  is  no  just  reason  to  believe  that  they  could  have  enter- 
tained ;  it  would  exclude  many  from  the  benefits  of  the  sec- 
tion, and  it  would  be  contrary  to  that  principle  of  construction 
which  declares  that  beneficial  statutes  are  to  be  expounded 
largely  and  not  with  restriction.  Besides,  in  the  present  case, 
although  the  respondent  swears  that  she  was  not  served  with 
a  notice  of  appeal,  meaning,  no  doubt,  that  she  was  not  per- 
sonally served  with  it  in  the  first  instance  by  the  attorney  of 
the  appellant,  yet  it  does  not  appear  that  she  had  had  no 
notice  of  the  appeal  from  her  own  attorney.  It  is  even  pro- 
bable, from  the  circumstances,  that  the  written  notice  served 
on  him  had  been  handed  over  to  her.  If  she  had  shown, 
indeed,  that  she  had  been  totally  ignorant  of  the  appeal  within 
the  twenty  days,  that  no  notice  of  it  had  been  communicated 
to  her  by  her  own  attorney,  or  by  any  one  else,  then  I  might 
have  arrived  at  a  different  conclusion — I  might  have  safely 
inferred  that  no  notice  had  been  brought  home  to  her — but, 
where  this  is  not  positively  shown,  it  will  be  more  in  con- 
formity with  the  beneficent  spirit  of  the  law  and  of  the  Code 
to  consider  a  notice  of  appeal  served  on  the  attorney  of  the 
respondent,  who  appeared  for  her  on  the  trial,  when  the 
respondent  after  diligent  search  cannot  be  found,  to  have 
been  served  on  the  respondent  herself  personally. 
Motion  granted,  without  costs. 


WARING  «.  WARING. 

Supreme  Court ;  Kinys  Special  Tenn,  April,  1856. 
PAKTITION  Srrr. — RIGHTS  OF  JTDGMKNT  CRKDITOKS. 

Jr  tftmi  that  a  partition  »uit  in  an  action  fur  thr  recovery  of  rral  property  within 
•rction  1*2  of  the  Code;  so  that  thr  court  may  order  a  |>er«on  not  a  party, 
but  having  an  interest  in  the  subject,  to  l>r  niadr  a  party  by  amendment. 

But  a  judgment  creditor  of  a  deceased  perron  in  not  entitled  to  be  made  a  party  to  a 
partition  suit  instituted  for  the  purpose  of  apportioning  real  estate  of  the  late 
debtor  amongNt  hi*  heir*  and  devisee*,  in  order  to  enforce  hi*  claim  to  be  paid 
out  of  Burh  real  estate. 

Application  under  section  122  of  the  Code  to  be  made  a  party. 


NEW -YORK.  247 


Waring  a.  Waring. 


This  was  a  partition  suit  brought  by  Nathaniel  F.  Waring 
and  others  against  Henry  P.  Waring  and  a  large  number  of 
others,  defendants. 

Henry  T.  Clarke  now  petitioned  to  be  made  a  party  to  the 
suit.  His  petition  showed  that  Henry  P.  and  Henry  Waring 
were  formerly  partners  in  business,  under  the  name  of  Henry 
Waring  &  Son,  and  as  such  partners  became  indebted  to  the 
petitioner.  Henry  Waring  died  in  April,  1851,  seized  of  a 
large  amount  of  real  and  personal  estate,  a  part  of  which  was 
the  subject  of  this  suit.  His  will  was  proved  June  9,  1851  ; 
his  executors  were  superseded  October  13, 1854,  and  no  person 
had  yet  been  appointed  in  their  place.  Henry  P.  Waring  was 
insolvent,  as  also  were  the  heirs  of  Henry. 

The  prayer  of  the  petition  was,  that  the  petitioner  might  be 
made  party  to  the  suit, — or  that  a  receiver  might  be  appointed, 
— or  that  the  referee  in  the  action  might  be  ordered  to  audit 
and  allow  claims  of  creditors. 

Cummins,  Alexander  &  Green,  for  the  petitioner,  submitted 
the  case  on  written  points.  I.  Henry  P.  Waring,  the  sur- 
viving partner,  is  insolvent.  On  account  of  his  insolvency, 
the  petitioner  is  a  creditor  of  the  estate  of  Henry  Waring, 
and  entitled  to  be  paid  out  of  his  real  and  personal  property. 
(1  Story's  Eq,  Jur.,  775,  §  676  ;  Hammersley  v.  Lambert,  2 
Johns.  Ch.,  508  ;  Brown  v.  Story,  2  Paige,  594 ;  Wilder  v. 
Keeler,  3  Ib.,  167  ;  Butts  v.  Greening,  5  2o.,  256  ;  Lawrence 
v.  Leake,  2  Den.,  582).  The  petitioner  and  other  creditors 
have  therefore  an  interest  in  this  property,  and  an  equitable 
lien  upon  it.  This  court,  as  a  court  of  equity,  will  not  suffer 
the  claim  of  the  creditors  to  be  defeated  by  a  distribution  of 
the  only  fund  from  which  they  can  be  paid. 

II.  The  court  is  to  determine  any  controversy  between  the 
parties  before  it,  when  it  can  be  done  without  prejudice  to  the 
rights  of  others.     This  cannot  be  done  in  this  case.    The  rights 
of  creditors  will  be  prejudiced  by  a  distribution,  as  the  peti- 
tion shows  the  insolvency  of   the  heirs.     The  court  should 
therefore  order  petitioner  to  be  brought  in.     (Code,  §  122). 

III.  If  the  court  refuses  the  prayer  of  the  petition,  pro- 
ceedings in  the  suit  should  at  least  be  stayed  until  petitioner 
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can  file  a  bill  against  the  heirs.     (Brown  v.  Hovy,  2  Paige, 
594 ;  Payne  v.  Matthews,  6  /£.,  19). 

Mr.  Cromwell,  for  the  plaintiff. 

«7.  A.  iMt,  for  defendant  Henry  P.  Waring. 

E.  S.  Van  Winkle,  for  infant  defendants. 

EMOTT,  J. — The  first  clause  of  section  122  of  the  Code  is 
intended  to  apply  to  cases  where  the  controversy  in  the  suit 
cannot  be  determined  without  the  presence  of  other  parties 
besides  those  in  court.  Whenever  this  becomes  manifest  at 
any  stage  of  the  proceedings,  the  court  not  only  may  but 
mu*t  cause  the  defect  to  be  supplied  and  the  parties  whose 
presence  is  needful  to  a  full  determination  of  the  subject  mat- 
ter of  the  suit,  and  of  the  dispute  between  the  present  parties 
to  be  brought  in.  (Davis  v.  The  Mayor  of  New  York,  2 
Duer,  663). 

The  matters  in  controversy  between  the  parties  in  this  suit 
are  the  extent  of  the  shares  and  interests  of  the  various  devi- 
sees of  the  lands  which  passed  by  the  will  of  Henry  Waring, 
and  the  question  whether  these  lands  can  be  divided  or  must, 
be  sold.  It  is  obvious  that  there  is  no  necessity  that  the  peti- 
tioner, Clarke,  should  be  a  party  to  the  suit  to  accomplish  a 
final  decision  of  either  of  these  questions.  Judgment  creditors 
are  not  necessary,  if  they  are  in  any  case  proper  parties  to  a 
partition  suit,  and  the  claim  of  the  petitioner  in  its  most 
favorable  aspect  is  only  to  a  lien  similar  in  its  nature  to  that 
of  a  judgment. 

I  am  inclined  to  think  that  an  action  for  the  partition  of 
lands  may  be  regarded  as  an  action  for  the  recovery  of  spe- 
cific real  property  within  the  meaning  of  the  latter  clause  of 
section  122  of  the  Code.  At  least  it  is  not  necessary  to 
hold  that  it  is  not  in  order  to  dispose  of  this  motion.  Waiving 
all  question  whether  there  is  enough  shown  in  the  petition  to 
establish  a  liability  of  the  estate  of  Henry  Waring,  the  de- 
ceased partner,  and  beyond  that  to  entitle  the  petitioner  to 
resort  to  his  real  estate,  it  is  quite  clear  that  this  is  not  a  case 
where  the  person  claiming  to  be  a  creditor  of  the  testator 
under  these  circumstances  has  an  interest  in  the  subject  matter 
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of  a  suit  for  the  partition  of  his  lands,  or  can  demand  to  be 
made  a  party  to  such  a  suit.  Admitting  that  the  petitioner  is 
a  creditor  by  simple  contract,  of  the  testator,  and  that  he 
shows  sufficiently  all  that  is  requisite  to  entitle  him  to  resort 
to  the  real  estate  devised  for  payment,  he  still  does  not  estab- 
lish any  title  to  the  lands  or  their  proceeds  that  would  of 
itself  overreach  the  conveyances  of  the  devisees  or  the  deed 
under  a  judgment  in  this  suit.  In  Matthews  v.  Matthews,  (1 
Edw.,  565),  the  suit  was  brought  and  the  objections  taken 
within  the  statutory  period  of  three  years  after  the  issuing  of 
letters  testamentary,  which  is  given  to  the  executors  to  sell 
lands  for  the  payment  of  debts.  And  upon  its  being  shown 
that  there  was  reason  to  apprehend  a  deficiency  of  assets  for 
the  payment  of  debts,  the  vice-chancellor  stayed  the  proceed- 
ings in  the  partition  suit-  until  the  personal  estate  could  be 
administered,  because  if  the  occasion  should  arise  for  an 
application  by  the  executors  to  the  surrogate  for  an  order  to 
sell  the  lands  for  the  payment  of  debts,  a  sale  under  his  order 
would  override  any  title  that  could  be  made  by  the  heirs  or 
in  a  suit  to  which  they  were  parties.  But  there  was  no  inti- 
mation in  that  case  that  the  creditors  who  might  be  entitled  to 
share  in  the  distribution  of  the  proceeds  of  such  a  sale  were 
necessary  or  proper  parties  to  the  partition  suit.  There  is  an 
intimation  of  an  opinion  by  the  learned  vice-chancellor  that 
no  conveyance  before  the  expiration  of  the  three  years  can  be 
made  "  in  good  faith  "  by  an  heir  or  devisee  to  any  purchaser 
whatever.  If  by  this  is  meant  that  no  conveyance  can  be  made 
previous  to  the  expiration  of  that  limit,  which  will  defeat  the 
surrogate's  power  to  sell  for  the  payment  of  debts  under  the 
statute,  that  is  evidently  true,  and  that  was  all  that  was  neces- 
sary for  the  decision  of  the  question  before  the  court.  But 
if  the  remark  was  intended  to  express  the  opinion  that  no  con- 
veyance could  be  made  by  an  heir  or  devisee  within  three 
years  after  letters  testamentary  had  issued  on  the  estate  of  the 
ancestor  which  would  satisfy  the  meaning  of  the  words, 
"  aliened  in  good  faith,"  in  the  statute,  (2  Rev.  Stats., 
455,  §§  51,  61),  then  with  great  deference  to  the  accom- 
plished judge  alluded  to,  I  cannot  but  think  that  opinion  was 
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not  well  considered.  The  true  view  of  these  statutes  was 
undoubtedly  taken  by  the  late  Justice  Barculo  in  the  case  of 
Hyde  v.  Tanner  (1  Barb.,  S.  C.  7?.,  75).  During  the  three  years 
after  granting  letters  testamentary  or  of  administration,  the 
real  estate  of  which  the  testator  or  intestate  died  seized  remains 
liable  to  be  sold  by  the  order  of  the  surrogate  on  the  applica- 
tion of  the  personal  representatives  for  the  payment  of  debts. 
There  is  nothing  to  prevent  an  heir  or  devisee  from  selling 
and  conveying  during  these  three  years.  Any  title,  however, 
derived  from  or  through  heirs  or  devisees  before  the  expira- 
tion of  this  period  is  subject  to  this  sort  of  statutory  lien,  and 
will  be  overreached  and  defeated  by  the  proper  exercise  of 
this  statutory  power.  But  this  power  must  be  exercised  within 
this  period,  and  that  once  past,  a  previous  purchaser  in  good 
faith,  that  is  for  value  and  without  notice  of  the  existence  of 
the  debts,  has  a  title  which  is  secure  against  any  suit  by  a 
creditor  of  the  ancestor. 

In  the  present  case  a  portion  of  these  lands  appear  to  have 
been  aliened,  and,  as  far  as  the  facts  are  alleged  or  disclosed 
on  either  side,  aliened  in  good  faith  without  notice  of  debts 
previous  to  the  completion  of  three  years  from  the  issuing  of 
letters  testamentary  on  the  estate  of  Henry  "Waring.  These 
three  years,  during  which  the  lands  could  have  been  sold  by 
the  executors  for  the  payment  of  debts,  have  now  however 
passed.  The  petitioner  has  lost  that  remedy  by  his  inactivity, 
and  without  more  than  is  shown  by  his  petition,  he  never  can 
subject  the  lands  conveyed  to  Mr.  Cromwell,  nor  the  purchaser, 
to  any  lien  or  responsibility  for  any  portion  of  his  debt  if  he 
have  one  against  the  estate  of  Henry  Waring. 

With  respect  to  such  of  the  devisees  and  parties  to  the  pre- 
sent action  as  have  not  aliened  their  interests  in  these  lands, 
the  case  would  be  somewhat  different.  Hut  as  to  them  u 
creditor  by  simple  contract  of  the  ancestor  or  rather  of  a  part- 
nership of  which  the  ancestor  was  at  the  time  of  his  death  a 
member,  is,  before  he  has  commenced  a  suit  to  establish  his 
claim  and  enforce  its  collection  in  the  manner  and  to  the  extent 
permitted  by  the  statute  against  heirs  or  devisees,  in  a  posi- 
tion very  faintly  assimilated  even  to  that  of  a  general  judgment 
creditor.  After  the  creditor  has  instituted  a  suit  in  the  precise 
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manner  directed  by  the  statute,  has  encountered  all  the  de- 
fences which  may  exist  to  his  claim,  and  has  had  an  account- 
ing of  all  the  debts  and  assets  of  the  ancestor  properly  mar- 
shalled, he  will  at  length  obtain  a  judgment  against  each  of 
the  devisees  for  their  proper  and  proportionate  share  of  his 
debt.  This  judgment  is  declared  a  lien  upon  the  lands  received 
by  devise  in  preference  to  any  judgment  for  the  individual 
debt  of  any  devisee,  and  shall  be  levied  of  the  real  estate 
devised  alone  if  it  has  not  been  aliened,  otherwise  of  any  pro- 
perty of  the  devisee  to  the  extent  of  the  value  of  what  he 
took  by  devise.  It  is  not  until  this  point  is  reached  that  any- 
thing like  a  lien  upon  any  interest  in  this  real  estate  will  be 
created. 

This  result  must  be  attained  in  the  method  directed  by  the. 
statute.  (2  Rev.  Stats. ,  450,  §  99).  The  proceedings  contem- 
plated by  this  chapter,  it  has  been  repeatedly  held,  are  a  sub- 
stitute for  all  former  remedies,  legal  and  equitable,  against 
heirs  or  devisees.  (See  Butts  v.  Genung,  5  Paige,  254  ;  Cham- 
baugh  v.  Gates,  11  Paige,  505).  They  must  be  rigorously  and 
precisely  pursued  according  to  the  statute.  They  cannot  be 
joined  with  proceedings  against  the  personal  representatives 
of  the  debtor,  and  certainly  they  cannot  be  mixed  up  with 
a  partition  suit.  It  would  be  difficult,  if  not  impossible,  to 
try  all  the  questions  which  the  claim  of  the  petitioner  involves 
in  such  a  suit  as  this.  Some  of  the  shares  or  interests  in  the 
premises  appear,  as  far  as  the  facts  are  now  disclosed,  not  to 
be  subject  to  any  charge  or  liability  on  account  of  this  claim. 
As  to  these  shares  the  petitioner  would  gain  nothing  by  intro- 
ducing such  a  litigation  as  he  proposes  into  this  suit,  while 
their  owners  would  be  unjustly  subjected  to  the  vexation  and 
delay  of  a  protracted  controversy  in  which  they  had  no  inte- 
rest before  they  could  obtain  the  possession  of  their  interest  in 
the  lands  or  the  proceeds.  And  as  to  the  portion  of  lands 
which  have  not  been  aliened,  I  am  unable  to  see  how  the  peti- 
tioner would  be  in  any  better  position  by  becoming  a  party  to 
this  action  than  he  can  attain  by  commencing  the  suit  which 
the  statute  gives  him. 

If  he  has  or  can  ever  get  any  lien  it  must  be  by  making  the 
allegations  and  proofs,  and  after  exhausting  all  the  preliminary 
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remedies  which  the  provisions  of  the  statute  require.  If  there 
is  any  obstacle  to  his  accomplishing  this  in  the  regular  and 
ordinary  way  by  such  a  suit,  it  ought  not  to  be  removed  by 
this  indirect  procedure ;  and  if  there  be  not,  then  the  present 
suit  will  not  be  in  the  way  of  the  collection  of  his  debts  by 
the  statute  remedies. 

I  am  satisfied  that  the  petition  makes  out  no  case  for  an 
interference  with  this  petition  suit,  by  amendment  or  other- 
wise, making  an  accounting  of  the  whole  estate  of  Henry 
Waring,  besides  an  investigation  of  the  affairs  of  the  partner- 
ship of  which  he  was  a  member,  a  part  of  the  present  action. 
The  application  for  a  receiver  as  a  substantive,  independent 
remedy,  I  presume,  will  not  be  seriously  urged. 

The  application  must  be  denied,  with  ten  dollars  costs  to 
each  of  the  parties  opposing  the  motion. 


SHULTZ  a.  DEPUY. 
New  York  Superior  Court ;  Special  Term,  May,  1856. 

COMI'LAINT   ON    ClIECK. — REQUISITES   OF. 

In  a  complaint  against  the  drawer  of  a  bank  check,  or  of  a  bill  of  exchange, 
properly  BO  called,  if  is  necessary  to  aver  either  demand  and  notice  to  the  drawer 
of  non-payment,  or  such  facts, — e .  g.  want  of  funds  at  bank, — as  excuse  demand 
and  notice. 

Demurrer  to  complaint. 

This  action  was  brought  by  Charles  Shultz  against  Jacob 
Depuy,  as  the  drawer  of  a  check  upon  the  New  York  County 
Bank,  payable  to  the  plaintiff  or  bearer,  for  one  hundred  and 
twenty-nine  dollars. 

The  complaint  averred  that  the  check  had  been  delivered 
to  the  plaintiff  for  value,  and  that  its  payment  had  been 
demanded  at  the  bank,  but  it  had  not  been  paid.  There  was, 
however,  no  averment  that  notice  of  this  demand  and  non- 
payment had  been  given  to  the  defendant,  nor  of  any  facts 
excusing  notice. 
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Mr.  Van  Orden,  for  the  demurrer. 
G.  Carpenter,  opposed. 

DUER,  J.  —  The  complaint  cannot  be  sustained  for  the  reason 
that  it  contains  no  averment  of  notice  of  demand  and  non-pay- 
ment. Since  the  decision  of  the  Supreme  Court  in  Harker  v. 
Anderson  (21  Wend.,  372),  in  which  all  the  cases  upon  the 
subject  were  carefully  reviewed,  the  law  must  be  considered 
as  settled,  that  the  drawer  of  a  bank  check  is  as  fully  entitled 
to  notice  of  its  dishonor  as  the  drawer  of  an  ordinary  bill  of 
exchange.  The  decision  rendered  by  this  court  in  Cornwall 
v.  Lewis  (1  Hall,  69),  has  sometimes  been  erroneously  cited 
as  supporting  an  opposite  doctrine.  That  decision  rested 
entirely  upon  the  peculiar  circumstances  of  the  case,  and  does 
not  conflict  with  the  general  rule. 

It  is  very  true  that  when  a  drawer  of  a  check  has  no  funds 
in  the  bank,  demand  of  payment,  and  notice  of  refusal  to  pay, 
are  unnecessary  to  charge  him.  But  an  averment  of  demand 
and  non-payment  is  no  more  an  averment  of  the  want  of  funds 
in  an  action  upon  a  check  than  it  is  in  an  action  upon  a  bill  of 
exchange  properly  so  called.  And  in  all  cases  where  it  is 
intended  to  rely  upon  the  want  of  funds  as  excusing  demand 
or  notice,  that  fact  must  be  expressly  averred  in  the  complaint. 
(Garvey  v.  Fowler.  4  Sand/.,  668). 

Judgment  for  defendant  on  the  demurrer,  unless  the  plain- 
tiff amend  and  pay  costs  within  ten  days. 


PRICE  a.  McCLARE. 


/  , 

%  ^»        ' 
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New  York  Superior  Court  ;  Special  Term,  May,  1856 
COMPLAINT  UPON  NOTE.  —  REQUISITES  OF. 

A  complaint  upon  a  promissory  note  against  maker  and  endorser,  is  not  good  under 
section  162  of  the  Code  if  it  fails  to  aver  that  the  maker  made  the  note,  and  that 
the  endorser  endorsed  it. 

An  averment  that  a  note  was  protested,  is  not  equivalent  to  an  averment  that  it  was 
duly  presented  for  payment  to  the  maker  and  payment  was  refused. 

Demurrer  to  a  complaint. 
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Price  «.  McCiare. 

This  action  was  brought  by  Thomas  Price  against  John 
McCiare,  Henry  McLean  and  James  Cain.  The  complaint 
stated  that  the  defendants  were  indebted  to  the  plaintiff  upon 
a  promissory  note.  The  note  was  set  forth  in  the  complaint. 
It  purported  to  be  signed  "John  McCiare  &  Co.,"  and  to  be 
eudojsed  " Uenry  McLean,"  "James  Cain." 

The  complaint  then  averred  that  before  the  note  fell  due  it 
was  passed  to  the  plaintiff  for  a  valuable  consideration, — that 
the  whole  amount  thereof  was  justly  due  to  him  from  the 
defendants, — that  when  it  became  due,  it  was  protested  for 
non-payment, — and  that  due  notice  of  protest  was  given  to 
McLean  and  Cain. 

The  defendant  McCiare,  and  the  defendants  McLean  and 
Cain,  demurred  separately.  The  question  was  whether  the 
pleading  was  good  under  section  162  of  the  Code. 

Mr.  Mitchell,  for  the  demurrers. 
G.  Carpenter,  opposed. 

DUER,  J. — The  demurrers  are  well  taken.  The  complaint  is 
bad,  in  omitting  to  aver  that  the  note  was  made  by  McCiare, 
and  that  it  was  made  by  him  in  the  name  of  McCiare  &  Co. 
It  is  also  bad  in  not  averring  that  the  note  had  been  endorsed 
by  the  defendants  McLean  and  Cain.  The  complaint  in  its 
actual  form  cannot  be  sustained  without  overruling  the  former 
decisions  of  the  court  upon  the  point.  (Lord  v.  Cheesebo- 
rough,  4  Sandf.,  696;  Adler  a.  Bloomingdale,  1  Duer,  601. 
And  see  Bank  of  Geneva  a.  8  How.  Pr.  7?.,  51). 

The  averment  in  the  complaint  that  the  note  was  protested, 
is  not  an  averment,  nor  is  it  equivalent  to  an  averment  that  it 
had  been  duly  presented  for  payment  to  the  maker,  and  that 
payment  had  been  refused.*  For,  without  any  proof  of  those 
facts,  the  averment  would  be  sustained  by  merely  proving  the 
fact  of  a  protest,  however  irregularly  or  improperly  made.  It 
\B  very  true  that  it  has  been  held  that  notice  of  protest  is  valid 
as  a  notice  of  dishonor ;  but  it  by  no  means  follows  that  an 
averment  of  protest  is  sufficient,  in  a  complaint,  in  which  all  the 
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facts  constituting  the  cause  of  action  are  required  to  be  set 
forth. 

Demurrer   allowed,  with   the  usual   leave  to  plaintiff  to 
amend  within  ten  days  upon  payment  of  costs. 


HAMILTON  «.  THE  ACCESSORY  TRANSIT  COMPANY. 

^Supreme  Court,  first  District ;  /Special  Term,  October,  1856. 

DISSOLUTION  OF  FOREIGN  CORPORATION. — APPOINTMENT  OF 
RECEIVER. 

An  application  for  an  injunction  and  the  appointment  of  a  receiver  should  not  be 
granted  unless  at  least  there  is  the  strongest  probability  that  the  court  will  ulti- 
mately decide  that  the  plaintiff  is  entitled  to  the  relief  demanded  in  the  complaint, 
and  unless  it  also  appears  that  the  property  is  in  danger  of  being  lost  or  mate- 
rially injured  or  impaired  before  the  full  investigation  and  final  determination  of 
the  case. 

The  fact  that  there  is  danger  that  the  property  will  be  ''  lost  or  materially  injured  or 
impaired,"  is  important  as  the  basis  of  an  application  for  a  receiver  under  section 
244  of  the  Code. 

Application  for  the  appointment  of  a  receiver. 

This  action  was  brought  by  Jeremiah  F.  Hamilton  in  behalf 
of  himself  and  all  other  stockholders  of  the  Accessory  Transit- 
Company  who  might  come  in  and  contribute,  against  the  Com- 
pany, and  Cornelius  Yanderbilt  and  several  others,  who  were 
alleged  to  be  officers  of  the  corporation. 

The  complaint  stated  that  the  Accessory  Transit  Company 
was  formerly  a  corporation  created  by  the  Government  of  the 
State  of  Nicaragua,  having  an  office  within  the  city  of  New 
York.  That  on  February  18,  1856,  the  Government  of  Nica- 
ragua made  and  published  a  decree,  which  was  set  out  in  a 
schedule  annexed  to  the  complaint,  and  which  was  signed  by 
Patricio  Rivas,  whereby  the  corporation  was  dissolved.  That, 
notwithstanding  the  decree  of  dissolution,  Yanderbilt  and  the 
other  individual  defendants  had  been  since  elected  president 
and  directors  of  the  corporation,  and  had  possessed  themselves 
of  its  effects,  and  were  using  the  same  without  regard  to  the 
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decree  of  dissolution  or  the  rights  of  the  stockholders  conse- 
quent thereon. 

After  some  further  allegations,  the  complaint  prayed  that 
the  corporation  be  declared  to  be  dissolved  and  a  receiver 
appointed,  that  the  individual  defendants  be  restrained  from 
parting  with  the  property  of  the  corporation,  that  an  accounting 
be  ordered,  «fcc.,  and  that  the  debts  of  the  company  be  paid, 
and  its  property  distributed  among  the  stockholders. 

The  answer  denied  that  the  decree  of  dissolution  of  February, 
1856,  was  made  or  published  by  the  Government  of  Nicaragua ; 
or  that  Patricio  Rivas  had  jurisdiction  to  make  such  a  decree; 
or  that  the  corporation  was  dissolved  by  it. 

The  plaintiff  now  made  a  preliminary  application  for  an 
injunction  and  the  appointment  of  a  receiver. 

David  Dudley  Fidd,  for  the  motion. 
Mr.  Rapallo  and  //.  F.  Clark,  opposed. 

CLERKE,  J. — I  do  not  acquiesce  in  the  opinion  expressed  by 
the  counsel  of  the  plaintiff,  that  if  the  company  has,  for  any 
cause,  been  dissolved  by  any  authority  exercising  supreme 
power  in  Nicaragua,  this  application  must  necessarily  be 
granted.  This  is  an  application  for  an  injunction  until  the 
trial,  and  for  the  appointment  of  a  receiver.  These  are  pro- 
visional remedies,  in  the  sound  discretion  of  the  court,  and 
should  never  be  granted  unless,  at  least,  there  is  the  strongest 
probability  that  the  court  will  ultimately  decide  that  the  plain- 
tiff is  entitled  to  the  relief  which  he  demands  in  his  complaint, 
and  that  the  property  is  in  danger  of  being  lost,  or  materiallv 
injured  or  impaired,  before  the  full  investigation  and  final 
determination  of  the  case. 

The  judgment  demanded  by  the  plaintiff  is,  that  the  com- 
pany be  declared  to  bo  dissolved.  There  can,  probably,  be 
little  doubt  that  the  plaintiff  will  be  able  to  prove  at  the  trial 
that  Rivas,  the  provisional  President  of  the  Republic  of 
Nicaragua,  did,  on  February  18,  1856,  issue  a  decree  declar- 
ing this  company  to  be  thenceforth  dissolved.  It  is  not,  how- 
ever, pretended  that  this  decree  was  in  conformity  with  the 
previously  established  organic  laws  of  the  land — that  it  had 
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even  the  color  of  legality,  or  the  sanction  of  any  legislative 
body  or  judicial  tribunal.  It  is  conceded  to  be  an  act  of 
purely  arbitrary  power,  emanating  from  the  absolute  will  of 
the  individual,  Patricio  Eivas.  Now,  undoubtedly,  if  this  indi- 
vidual, by  a  successful  revolution,  whether  by  fraud  or  force 
or  perjury,  stealthily  or  by  wading  through  the  blood  of  his 
fellow-citizens,  subverted  the  institutions  of  his  country,  and 
on  their  ruins  erected  the  most  absolute  despotism,  disclaiming 
emphatically,  by  the  bad,  bold  act  itself,  the  obligations  of 
law  and  the  restrictions  of  constitutional  government,  I  should 
be  bound,  after  his  government  was  recognized  by  our  own,  to 
consider  all  his  acts  valid  ;  but,  as  far  as  I  can  judge,  from 
the  history  of  the  events  which  attended  his  elevation,  there- 
is  strong  reason  to  believe  that,  although  his  government  was 
provisional,  he  was  bound  by  the  constitution  of  1838,  which, 
like  all  free  constitutions,  distributes  the  different  powers  of 
government  into  executive,  legislative,  and  judicial,  assigning 
to  each  its  proper  sphere,  and,  among  other  salutary  provisions 
essential  to  the  preservation  of  political  liberty,  declaring  that 
the  executive  power  shall  never  of  itself  annul  corporations. 
The  power  to  do  this  is,  by  article  135,  subdivision  18,  declared 
to  be  a  judicial  function  ;  and  judicial  functions  are  confined 
expressly  by  article  150  to  the  judicial  department.  The 
foreign  military  adventurers,  invited  by  the  democratic  party, 
the  friends  of  this  constitution,  came  avowedly,  it  is  positively 
alleged,  to  aid  them  in  maintaining  that  constitution  against 
the  legitimists  or  aristocratic  party,  who  were  desirous  of 
destroying  it,  and  of  substituting  in  its  place  an  aristocratic 
republic  or  a  monarchy,  absolute  or  limited.  It  was  on  this 
assurance  or  pretence,  there  is  some  reason  to  believe,  that  the 
people  submitted  to  General  Walker,  and  consented  to  the 
establishment  of  a  provisional  government,  with  Patricio  Rivas 
at  its  head.  And  if  this  is  so,  the  decree  of  Rivas,  independ- 
ently of  all  considerations  of  its  intrinsic  injustice,  will  in  due 
time,  I  have  little  doubt,  be  regarded  by  our  government  a» 
an  act  of  the  individual  Rivas,  and  a  flagrant  spoliation  of  the 
rights  of  American  citizens.  It  will  be  the  province  of  the 
American  government  to  insist  (the  interests  of  so  many  of  its 

citizens  being  concerned)  that  this  decree  shall  be  reconsidered  ; 
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and  if  the  company  have  done  anything  deserving  of  death, 
that  they  shall  have  an  opportunity  of  being  heard,  and  if 
sentence  should  be  pronounced  against  them,  that  it  shall  be 
the  result  of  careful  investigation,  if  not  according  to  the 
course  and  practice  of  regular  judicial  proceeding.  Should 
this  be  the  case,  it  appears  to  me  probable,  from  an  examina- 
tion of  the  documents  before  me,  that  this  decree  will  be 
revoked  by  Senor  Patricio  Rivas  himself. 

But  moreover,  when  I  consider  the  precarious  tenure  of  his 
power,  I  am  induced  to  pause  before  I  grant  this  application. 
There  is  scarcely  in  the  varied  and  blood-stained  history  of 
mankind,  a  more  sad  example  than  Spanish  America  affords 
of  the  instability  of  power  and  the  fickleness  of  the  multitude 
when  once  let  loose  from  traditional  respect  and  reverence  for 
law  and  custom.  In  that  unhappy  country  one  military  adven- 
turer succeeds  another  in  the  possession  of  the  supreme  power 
with  almost  as  much  rapidity  as  the  fleeting  images  of  the 
magic  lantern.  The  rule  of  each  successful  usurper  is  noto- 
riously evanescent ;  what  is  done  to-day  will  be  undone  to- 
morrow— the  good  accomplished  by  one  will  be  quickly  repu- 
diated by  another;  perhaps  the  injustice  or  tyranny  of  the 
despot  of  this  hour  will  be  repaired  in  the  next  by  his  suc- 
cessor;  perhaps  among  the  incessant  mutations  of  political 
fortune  enacted  in  Nicaragua,  Rivas  has  already  vanished 
from  the  scene,  and  his  successor  is  ready  to  atone  for  the 
wrong  which  the  defendants  have  suffered  ;  or,  if  he  sustains 
himself  in  spite  of  and  in  opposition  to  his  former  friend, 
General  Walker,  now  his  enemy,  he  is  inclined  to  restore  the 
charter  of  the  company,  and  declare  his  former  decree  null 
and  void  from  the  beginning. 

Besides,  admitting  an  apparent  dissolution,  however  proba- 
ble, as  a  historical  fact,  yet,  if  no  material  injury  is  likely  to 
befall  the  property  before  the  ultimate  decision  of  the  case, 
the  court,  in  the  exercise  of  a  sound  discretion,  ought  not  to 
interfere.  This  consideration  seems  to  be  contemplated  by 
section  244  of  the  Code,  relating  to  provisional  remedies  before 
judgment.  It  provides  that  a  receiver  may  be  appointed  when 
the  property  is  in  danger  of  "being  lost  or  materially  injured 
«'r  impaired."  The  plaintiff  makes  no  allegation  to  this  effect 
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There  is  not  a  particle  of  proof  that  the  property  is  "  in  danger 
of  being  lost  or  materially  injured  or  impaired,"  or  of  being 
in  the  slightest  degree  injured  or  impaired.  The  plaintiff  is 
the  owner  of  two  hundred  shares  of  the  capital  stock  of  the 
company :  he  is  the  only  owner  who  applies  for  this  relief, 
while  the  owners  of  58,857  shares  strenuously  remonstrate 
against  it,  and  express  their  dissent  to  this  application  for  the 
appointment  of  a  receiver  in  this  action,  "  preferring  that  the 
affairs  of  the  company  shall  continue  under  the  present  man- 
agement, unless  changed  by  the  votes  of  a  majority  of  the 
stockholders."  Indeed,  if  this  application  were  sanctioned  by 
a  considerable  number  of  the  shareholders,  I  should  hesitate  to 
grant  it  at  this  time,  under  present  circumstances,  if  opposed 
by  any  other  considerable  number.  To  grant  it  may,  and  in 
my  opinion  probably  would,  eventuate  in  irreparable  injury 
to  the  company.  The  appointment  of  a  receiver  would  dis- 
turb and  derange  its  present  management,  would  neutralize 
all  the  efforts  now  made  for  the  restoration  of  its  charter, 
would  defeat  the  plans  which  the  present  direction  and  the 
great  body  of  the  stockholders  have  in  contemplation ;  and, 
if  the  Rivas  decree  should  be  soon  revoked,  and  the  company 
reinstated  in  its  former  rights,  an  insuperable  obstacle  would 
stand  in  the  way  of  re-establishing  it  in  its  former  state.  Thus, 
by  granting  the  application,  I  may  cause  an  irreparable  and 
extensive  injury ;  while  by  refusing  it,  at  the  most,  the  injury 
will  be  comparatively  trivial. 

Application  denied,  with  ten  dollars  costs. 


THE  NORTHERN  RAILWAY  COMPANY  OF  FRANCE 
a.  CARPENTIER. 

Supreme  Court,  first  District ;  Special  Term,   October,  1856. 
ARREST  OF  FEMALE. — WILFUL  INJURY  TO  PROPERTY. 

Where  the  complaint  showed  that  a  female  defendant  had  aided  her  co-defendants 
in  taking  from  th€tplaintifFs  certificates  of  stock,  and  in  disposing  of  the  same, 
and  converting  them  into  money,  which  the  defendants  retained  to  their  own 
use, — Held,  that  this  was  a  wilful  injury  to  property,  for  which  a  female  could 
be  arrested  under  section  179  of  the  Code. 
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Motion  to  discharge  a  female  defendant  from  arrest. 

This  action  was  brought  by  The  Northern  Hail  way  Company 
of  France,  against  Charles  Carpentier,  Louis  and  Eugene 
Gri'let,  Felicite  Dubud,  Auguste  Parot  and  one  Guerin.  An 
order  of  arrest  was  granted  against  the  defendants,  on  an  afli- 
davit  which  set  forth  the  following  facts. 

Carpentier  and  Louis  Grc'let  were  formerly  in  the  employ 
of  the  plaintiffs,  in  fiduciary  capacities  ;  the  first  being  cashier, 
and  the  second  under-cashier.  They  had  a  large  amount  of 
valuable  property  belonging  to  the  company,  entrusted  to 
their  care.  In  August,  1856,  they  absconded  ;  and  on  an  exam- 
ination of  their  books,  accounts,  <fec.,  it  was  found  that  certi- 
ficates of  574-7  shares,  with  coupons  annexed,  of  the  s-tock  of  the 
company,  wortli  about  two  hundred  dollars  per  share,  were 
missing ;  having  been  embezzled  by  Carpentier  and  Grelet. 
It  was  shortly  afterwards  found  that  they  had  come  secretly 
to  New  York,  and  were  here  associated  with  the  other  defend- 
ants for  the  purpose  of  disposing  of  the  stock,  and  that  the 
defendants  had  together  fraudulently  and  feloniously  con- 
verted the  stock  to  their  own  use.  The  affidavit  concluded 
with  a  charge  framed  in  general  words,  that  Eugene  Grelet, 
Felicite  Dubud.  and  Auguste  Parot,  combined  and  confeder- 
ated with  Carpentier  and  Louis  Gimlet  to  deceive  and  defraud 
the  plaintiffs,  and  aided  and  assisted  them  in  disposing  of  the 
property,  knowing  the  same  to  have  been  embezzled  and 
fraudulently  obtained. 

A  motion  was  now  made  to  discharge  from  arrest  the 
defendant  Felicite  Dubud,  on  the  ground  that  the  cause  of 
action  was  not  "a  wilful  injury  to  person,  character  or  pro- 
perty." 

K.  Galbraith  and  John  Tincmcnd,  for  tue  motion. 
James  Morroyh  and  F.  It.  Tiltou,  opposed. 

DA  VIES,  J. — Section  179  of  the  Code  declares  that  "  no 
female  shall  be  arrested  in  any  action,  except  for  a  wilful 
injury  to  person,  character  or  property." 

It  follows  that  where  a  female  has  committed  a  wilful 
injury  to  property  she  may  be  arrested. 
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It  was  contended  in  the  argument  that  the  shares  and  cou- 
pons mentioned  in  the  complaint  were  not  property,  and  there- 
fore the  arrest  could  not  be  sustained. 

I  think  the  averments  in  the  complaint  are  sufficient  to  sus- 
tain the  position  that  these  shares  and  coupons  were  property, 
and  the  property  of  the  plaintiffs,  and  that  the  same  were 
converted  with  the  intent  to  deprive  the  plaintiffs  of  the  bene- 
fit of  the  same,  as  property. 

The  next  question  and  the  grave  one  is, — What  is  a  willful 
injury  to  property  ?  The  counsel  for  the  defendant  contends 
that  this  means  only  a  willful  defacing  of  it,  or  a  willful 
depreciation  of  it  by  reducing  its  value  ;  that  its  total  destruc- 
tion or  disposition  is  not  an  injury.  Bouvier  says : — ".  In- 
juries to  personal  property  are  the  unlawful  taking  and  de- 
tention thereof  from  the  owner."  (1  Law  Diet.,  636).  Webster 
defines  "injury"  to  mean  in  general  any  wrong  or  damage 
done  to  a  man's  person,  rights,  reputations,  or  goods. 

We  find  in  this  case  that  the  defendant  herein  was  aiding 
and  assisting  in  taking  from  the  owners  and  converting  into 
money,  and  fleeing  the  country  therewith,  the  property  of  the 
plaintiffs,  and  consequently  detaining  the  same  from  the 
owners. 

This,  therefore,  is  an  injury  to  personal  property.  Is  it  wil- 
ful? Webster  defines  "  willlful"  to  mean,  "  By  design,  with 
set  purpose ;"  and  Bouvier,  (2  Law  Diet.,  656),  declares  the 
word  "  willfully"  to  mean  intentionally." 

Applying  these  definitions  to  the  facts  stated  in  the  com- 
plaint, there  can  be  no  room  for  doubt  that  the  acts  complained 
of  were  injuries  to  the  personal  property  of  these  plaintiffs,  and 
that  the  same  were  done  willfully  or  intentionally. 

The  defendant,  Felicite  Dubud,  has  therefore,  on  the  facts 
stated,  committed  a  willful  injury  to  the  property  of  these 
plaintiffs,  and  is  liable  to  be  arrested  therefor. 

The  counsel  for  the  defendant  pressed  on  the  argument,  as 
quite  controlling  this  motion,  the  decision  by  Judge  Mason,  in 
Tracy  v.  Leland,  (3  Code  R.,  37,  2  Sand.  8.  C.  R.,  729).  In  that 
case  the  defendant  had  been  arrested  on  the  allegation  that 
she  had  concealed,  removed  or  disposed  of  a  piano  belonging 
to  the  plaintiff.  The  judge  says  that  the  defendant  cannot  bo 
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arrested  except  for  a  willful  injury  to  property,  and  that  it  is 
difficult  to  understand  how  a  mere  detention  or  concealment 
of  a  piece  of  furniture  is  a  willful  injury  to  it.  But  he  says  : 
"  Had  the  defendant  broken  it  to  pieces,  or  damaged  it  inten- 
tionally so  that  its  value  was  thereby  lessened  or  destroyed, 
that  would  be  a  willful  injury  within  the  meaning  of  the  act." 

It  seems  to  me  that  this  is  a  direct  authority  for  sustaining 
the  order  of  arrest  in  this  case. 

Here  the  stock  and  coupons  have  been  destroyed  as  such. 
They  have  been  converted  into  money,  and  that  is  beyond  all 
question  an  injury  to  the  plaintiffs'  property. 

That  money  has  been  converted  to  the  defendant's  own  use, 
not  retained  and  concealed  as  the  property  of  the  plaintiffs, 
which  would  be  a  legal  conversion,  and  for  such  Judge  Mason 
thought  a  female  cannot  be  arrested.  But  I  understand  his 
opinion  to  sustain  an  order  of  arrest  upon  facts  like  those  dis- 
closed in  this  case. 

Ilaving  no  doubt  in  my  own  mind  on  the  subject,  I  must 
deny  the  motion  made  to  vacate  the  order  of  arrest,  on  behalf 
of  the  defendant,  Felicite  Dubud. 
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The  possession  of  land  adjoining  a  country  road  is  some  evidence, — though  not 
conclusive, — of  possession,  subject  to  the  public  easement,  of  the  adjoining  half 
of  the  road. 

But  in  a  city  even  the  owners  of  the  soil  of  the  street  have  no  possession  which  can 
raise  a  presumption  of  title. 

An  injunction  will  not  lie  to  protect  an  interest  merely  nominal ; — e.  g.  the  interest 
of  one  who  owns,  subject  to  the  public  easement,  the  soil  of  a  city  street. 

It  is  a  general  rule  of  practice  in  legislative  bodies  which  consist  of  two  branches, 
that  all  business  before  them  and  unfinished  at  the  end  of  a  session,  is  discon- 
tinued ;  and  if  taken  up  at  all  at  a  session  following,  it  must  be  taken  up  de  novo. 

This  rule  is  applicable  to  the  action  of  the  New  York  Common  Council ;  and  an  act 
passed  by  the  Board  of  Assistant  Aldermen  in  1852,  and  not  by  the  Board  of 
Aldermen  until  1853,  is  void. 

The  making  a  regulation  of  the  city  streets,  and  the  making  a  grant  of  a  franchise, 
are  both  legislative  acts  within  the  meaning  of  the  rule. 

The  act  of  April  4,  1854,  which  confirms  railroads  already  constructed  in  whole  or 
in  part,  under  city  grants,  confirms  only  such  as  are  constructed  under  legal,  valid 
grants. 

Where  plaintiff  seeks  an  injunction  to  restrain  an  erection  in  a  public  street,  on  the 
ground  of  a  special  injury  to  him  'by  preventing  access  to  his  adjoining  lot,  he 
should  specify  this  grievance  in  his  complaint ;  a  general  charge  that  the  work 
will  be  specially  injurious  to  him,  is  not  sufficient. 

But  if  no  motion  is  made  to  require  plaintiff  to  reform  his  complaint  in  that  respect, 
and  no  objection  is  made  upon  the  trial  to  the  introduction  of  evidence  tending  to 
show  such  injury,  the  objection  will  be  considered  as  waived. 

Interference  with  the  access  from  a  street  to  the  private  lots  adjoining  it,  is  an  in- 
jury to  the  private  rights  of  the  parties  interested  in  such  lots ;  and  an  injunction 
will  lie  at  the  private  suit  of  such  parties,  to  restrain  the  interference,  if  unlawful. 

Appeal  from  an  order  dissolving  a  temporary  injunction. 

This  action  was  brought  by  Apollos  R.  Wetmore,  Howell 
lloppock,  Robert  L.  Stuart,  and  Alexander  Stuart  against 
Miner  C.  Story,  William  Radford,  and  James  Murphy.  Its 
object  was  to  restrain  the  construction  of  a  city  railroad  in 
front  of  premises  owned  by  the  plaintiffs.  The  facts  in  the 
case  are  fully  stated  in  the  opinion  of  Mr.  Justice  Strong. 

The  cause  was  tried  before  Mr.  Justice  Cowles,  at  special 
term,  who  rendered  a  decision  dissolving  the  temporary  in- 
junction. The  principal  question  upon  which  the  appeal 
from  his  decision  turned  was, — whether  a  resolution  of  the 
common  council  under  which  defendants  claimed  authority  to 
proceed,  was  valid,  that  resolution  having  been  passed  by  the 
assistant  aldermen  in  1852,  and  not  passed  by  the  aldermen 
until  the  subsequent  session  in  1853.  We  give  so  much  of  the 
opinion  at  special  term,  as  relates  to  this  question. 
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COWLKS,  J. — The  resolutions  conferring  the  grant  on  which 
defendants  rely,  first  passed  the  board  of  aldermen  November 
22,  1852;  were  amended  and  passed  the  board  of  assistants 
December  6,  1852 ;  were  sent  to  the  board  of  aldermen,  and 
the  amendments  there  concurred  in,  January  5,  1853;  were 
vetoed  and  returned  by  the  mayor  to  the  board  of  aldermen 
January  12,  1853;  were  taken  up  and  passed  by  the  aldermen, 
notwithstanding  the  veto,  on  the  14th  November,  1S53,  and, 
soon  alter,  were  again  passed  by  the  board  of  assistants. 

Intermediate  December  6,  1852,  and  January  5,  1853,  the 
term  for  which  the  board  of  assistants  were  elected,  expired ; 
and  it  is  objected  that  thereupon  the  session  of  the  common 
council  closed,  and  it  was  not  competent,  afterwards,  for  the 
members  of  the  new  board  to  take  up  the  unfinished  business 
of  their  predecessors. 

This  view  of  the  case  supposes  the  existence  of  what  might 
be  termed  the  annual  sessions  of  the  common  council,  and 
assumes  it  to  be  unlawful  for  one  session  to  take  up  and  com- 
plete the  unfinished  business  of  the  preceding  one. 

An  analogous  practice  has  prevailed  in  the  British  Parlia- 
ment from  an  early  period  ;  a  similar  one,  evidently  copied 
from  that,  has  been  adopted  by  our  national  and  State  legis- 
latures. The  unfinished  business  of  one  parliament  is  never 
taken  up  by  the  succeeding  one;  nor  that  of  one  congress  by 
the  next;  nor  that  of  one  session  of  the  legislature  by  the  one 
which  follows.  No  public  statute  inhibits  it  in  either  case,  but 
long  usage  has  given  it  the  force  and  effect  of  law. 

It  is  insisted  that  a  similar  rule  should  govern  the  common 
council  of  this  city. 

There  is,  undoubtedly,  some  analogy  between  the  organiza- 
tion of  the  two  boards  of  our  common  council  and  the  two 
houses  of  the  national  and  State  legislature*.  But  their  prac- 
tice in  this  respect  has  not  been  the  same.  The  common 
council,  like  the  board  of  trustees  of  any  private  corporation, 
or  like  the  boards  of  supervisors  of  the  several  counties,  has 
regarded  itaclf  as  one  continuous  body,  notwithstanding  any 
changes  in  its  several  members. 

Prior  to  1830,  there  was  but  one  board,  the  aldermen  and 
assistants  uniting  and  sitting  together  to  form  it.  Changes  of 
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members,  caused  by  expiration  of  terms  of  service,  were  not 
noticed. 

In  1830,  it  was  divided  into  two  boards;  but  its  practice  in 
this  respect  remained  unchanged:  and  this,  after  the  subject, 
on  two  several  occasions,  had  been  formally  called  to  its  notice. 
{Proceedings  of  Board  of  Assistants,  38,  DOG.  7, 126 ;  also  Doc. 
Board  of  Aldermen,  21,  part  1.  459.) 

By  these  references  it  will  be  seen  that  unfinished  business 
of  importance,  involving  matters  of  both  public  and  private 
interests,  after  being  partially  acted  upon,  has  been  taken  up 
by  a  board  of  new  members,  where  it  was  left  by  the  old  one, 
and  finished. 

In  the  absence  of  any  statutory  provisions  on  this  subject, 
and  with  the  practice  which  seems  to  have  uniformly  prevailed, 
I  think  the  common  council  must  be  regarded  as  a  continuous 
body,  unaffected  by  the  periodical  changes  of  membership, 
and  that  its  uniform  usage,  in  this  respect,  has  given  it  the 
force  of  law.  Interests  of  great  magnitude  depend  upon  its 
practice  in  this  subject  being  upheld,  which  should  not  be 
pronounced  illegal,  unless  for  most  satisfactory  and  controlling 
reasons,  which,  in  this  case,  do  not  appear  to  exist. 

The  plaintiff  now  appealed  from  the  decision,  dissolving  the 
injunction.  We  give  only  so  much  of  the  argument  upon  the 
appeal  as  relates  to  the  question  of  the  proper  mode  of  pass- 
ing acts  of  the  Common  Council. 

Samuel  Beardseley  and  John  Van  Bur  en  for  appellants, 
contended  that  the  resolution  relied  on  had  not  been  duly 
passed.  (Laws  of  1830,  127,  §§  12-14 ;  Laws  of  1849,  279, 
§  6  ;  Const,  1822,  Art.  1,  §  12 ;  Const.  1846,  Art.  4,  §  9 ; 
U.  S.  Const.,  Art.  1,  §  7,  subd,  2,  3). 

Charles  O'' Conor,  for  respondents. — It  is  objected  that  the 
Common  Council  proceeded  irregularly  in  the  adoption  of 
these  resolutions.  The  aldermen  hold  for  two  years,  the  mem- 
bers of  the  second  house  in  the  municipal  legislature  hold  for 
one  year  only.  This  resolution  was  adopted  by  the  aldermen 
in  1 852,  amended  and  returned  to  that  body  by  the  assistants 
of  that  year;  and  early  in -January,  1853,  after  the  assistants 
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of  1S62  had  gone  out  of  office,  the  aldermen  concurred  in  the 
amendment,  and  sent  the  resolution  to  the  Mayor  for  his 
approval.  Ue  vetoed  the  measure  in  January,  1853 ;  and  in 
November  of  that  year,  both  boards  reconsidered  and  adopted 
the  resolution,  notwithstanding  the  veto. 

On  these  facts,  it  is  urged  that  on  the  termination  of  the 
assistant's  year,  all  business  on  which  they  had  acted,  and 
which  had  not  received  the  assent  of  the  aldermen,  fell 
through  or  became  discontinued  ;  and,  consequently,  that  all 
corporate  measures  partially  matured  require  to  their  legality 
a  new  commencement  in  January  of  each  year. 

The  objection  is  founded  upon  a  supposition  that  the  prac- 
tice of  the  British  parliament  and  of  our  legislatures  in  con- 
ducting business,  adopted  for  their  own  convenience,  consti- 
tutes a  rule  of  law  binding  on  them  ;  and  that  there  is  an 
analogy  between  those  bodies  and  the  common  council  of 
New  York  which  makes  such  practice  a  controlling  guide  to 
the  latter. 

We  deny  that  those  practices  are  law  to  the  bodies  which 
established  them.  Like  other  rules,  they  may  be  departed 
from.  We  also  deny  the  analogy. 

The  municipal  legislature  is  inferior  and  subordinate  ;  its 
duties  lie  within,  comparatively,  a  very  narrow  compass.  Its 
members  do  not  come  together  from  remote  and  distant  points, 
represent  interests  materially  diverse  and  conflicting,  or  bring 
with  them  different  capacities  for  action  arising  from  circum- 
stances connected  with  far-separated  constituencies.  In  all 
these  respects,  the  common  council  differs  from  parliament, 
congress,  and  the  State  legislature.  The  courts  have  sanc- 
tioned the  idea  that  whatever  changes  take  place  in  their 
members,  these  domestic  forums  are  continuous.  In  Coles  v. 
The  Trustees  of  Williumsburgh,  (10  Wend.,  (>5i>),  the  point 
was  »o  ruled.  A  statute  required,  as  an  indispensable  pre- 
liminary to  the  opening  of  a  street  by  the  village  council,  that 
a  petition,  of  a  prescribed  kind,  should  be  presented  to  them. 
Such  a  petition  was  presented  and  acted  on,  but  ineffectually. 
A  new  board  took  it  up  and  adopted  the  measure.  The  court 
nay,  "  The  petition  presented  to  their  predecessor*}  was  sufficient 
authority  for  them  to  direct  the  strict  to  be  opened." 
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The  separation  of  the  New  York  corporate  body,  by  form- 
ing executive  and  legislative  branches,  and  by  dividing  the 
latter  into  two  chambers,  originated  in  the  amended  charter 
of  1830.  (Laws  of  1830,  125).  This  technical  question  was 
first  raised  after  the  lapse  of  twenty  years.  The  law-com- 
mittee of  the  board  of  aldermen,  to  whom  it  was  referred, 
deemed  the  boards  continuous,  and  not  altered  or  varied  in 
any  respect  by  alterations  in  their  members.  They  say  that 
this  doctrine  "has  been  practiced  since  1831,  and  is  an  estab- 
lished custom  of  the  two  boards."  (Doc.  No.  29,  Board  of 
Aldermen,  1854). 

The  question  had  been  already  examined  with  a  like  result 
by  the  counsel  of  the  corporation.  (38  Proceedings  of  Board 
of  Assistants,  126.  Supervisors  of  Chenango  v.  Birdsall,  4 
Wend.,  453-460). 

After  twenty-five  years  acquiescence,  and  numerous  rights 
probably  acquired  in  good  faith  on  this  construction,  it  would 
not  be  very  judicious  to  disturb  it.  (25  Wend.,  11). 

But  let  us  see  how  far  the  analogy  contended  for  exists. 
The  parliament  of  Great  Britain  was  not  originally  a  con- 
tinuous body  in  point  of  fact.  On  the  contrary,  each  parlia- 
ment was  convened  by  the  crown,  not  only  by  special  sum- 
mons, but  for  a  special  occasion,  as  an  advisory  body.  Its 
constitution  was  consequently  regarded  as  being  special,  and 
its  authority  as  being  limited  to  the  special  purpose  of  the 
call.  This  appears  from  the  ancient  doctrine  that  the  signing 
of  a  single  act  by  the  king  worked  ipso  facto  a  dissolution  of 
parliament.  The  negative  of  this  was  not  established  until  as 
late  as  1620.  (2  HatselVs  Precedents,  328,  3  ed. ;  4  Inst.,  28  ; 
5  Comyn's  Dig.  tit.,  Parliament,  Q.,  312.  See  Act  of  16 
Car.  1,  ch.,  4  ;  Stats,  at  L.,  131). 

Parliament  was  regarded  by  the  king,  and,  of  course,  by  the 
judges  of  his  appointment,  not  as  an  established  institution, 
but  as  an  occasional  resort.  Continuity  did  not  belong  to  it. 
It  was  "  a  parliament,"  and  not  "  the  parliament,"  that  was 
formed  on  each  royal  summons.  Popular  liberty  has  in  this, 
as  in  most  matters  of  substance,  at  length  triumphed  over  pre- 
rogative. Annual  sessions  are  now  the  settled  usage  ;  and,  as 
the  expression  is,  "annual  parliaments"  have  become  a  part 
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of  the  constitution  of  England ;  yet  the  original  inkndment 
prevails  in  all  the  practical  forms.  Each  session  is  still  treated 
as  a  distinct  parliament ;  it  is  convened  by  the  king's  special 
.summons,  and  cannot  assemble  otherwise.  (Dwarris  on  Stat- 
ute*, 69).  As  a  consequence,  all  legislative  business  not  com- 
pleted at  the  close  of  a  session,  is  absolutely  discontinued 
and  falls  to  the  ground.  (Dwarri-s  on  Statutes,  257.  4  Inst.  27.) 

The  Upper  House  is  a  permanent  body,  and  the  Commons  are 
elected  octennially ;  consequently,  there  is  no  longer  reason  or 
propriety  in  the  common  phrase  "  annual  parliaments,"  or  in 
the  notion  that  business  must  be  discontinued  by  the  mere 
close  of  a  session.  They  both  arise  from  that  subserviency  to 
established  forms  so  common  in  England.  Our  congress  has 
repudiated  both.  Rule  19  of  the  House  provides  that  all 
business  left  unfinished,  at  the  close  of  the  first  session,  may 
be  resumed  and  carried  forward  at  the  second.  (Jefferson's 
Manual,  138). 

It  appears  that  parliament  itself  has  treated  tfce  doctrine  of 
discontinuance  as  a  convenient  fiction,  for  it  is  disregarded 
whenever  public  convenience  requires. 

The  final  appeal  at  law  and  in  equity  is  not  to  the  Lords 
merely,  but  to  the  Lords  "  in  parliament."  It  was  at  first  con- 
ceived that  all  appeals  and  writs  of  error  were  discontinued  at 
the  close  of  a  parliament,  (llaydon  v.  Gadsalve,  Cro.  Jac.,  342  ; 
Dethick  v.  Bradbourne,  T.  Raym.,  5. ;  Crouch.v.  Ilaynes,  Wm. 
Jonfs1,  66).  But  the  Lords,  feeling  the  inconveniences  of  the 
rule  in  this  case,  determined  that  appeals  and  writs  of  error 
should  not  abate  by  a  prorogation  or  dissolution.  (Prichard's 
Case,  1  Levins,  165  ;  Gofton  v.  Sedgwick,  2  Ib.,  93  ;  5  Com. 
Dig.,  tit.  Parliament,  P.  2,  311).  The  ductility  of  this  mere 
rule  of  business  is  still  more  strongly  manifested  in  the  denial 
of  its  applicability  to  a  case  of  impeachment.  The  Commons 
are  the  prosecutors  in  such  cases.  Even  after  conviction, 
judgment  cannot  be  pronounced  except  upon  their  motion  at 
the  bar  of  the  Lords.  (Dinarri*  on  Statute*,  254.)  In  this  form 
of  proceeding  they  virtually  possess  the  pardoning  power,  like 
the  prosecutor  in  the  ancient  appeal  of  death.  (I  II.  tfc  Aid., 
457  )  Yet  it  is  settled  law  that  a  subsequent  House  of  Commons 
may  proceed  upon  a  pending  impeachment  commenced  by  a 
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previous  House.  (1  Dwarris  on  Statutes,  253 ;  Earl  of  Salis- 
bury's Case,  Carthew,  132.) 

So  much  for  the  idea  of  a  parliamentary  law  of  England, 
deducible  from  the  practical  rules  for  the  dispatch  of  business, 
adopted  in  that  country,  which,  by  analogy,  should  control 
the  action  of  our  City  Council,  under  its  positive  written  char- 
ter. 

An  answer  even  more  decisive,  may  be  given  to  the  attempt 
to  establish  a  similar  analogy  in  this  respect  between  our  own 
parliamentary  constitutions  and  the  city  charter. 

Neither  the  constitution  of  the  United  States,  nor  that  of 
this  State,  nor  any  of  the  amended  charters  of  New  York  con- 
tains any  provision  bearing  directly  upun  the  mode  in  which, 
as  a  general  rule,  one  house  shall  act  upon  the  resolves  of  the 
other.  Light  upon  that  point  can  only  be  gathered  from  the 
provisions  concerning  the  executive  assent. 

The  federal  Constitution,  Article  1,  §  7,  subd.  2,  provides, 
that :  "  If  any  bill  shall  not  be  returned  by  the  President 
within  ten  days,  (Sundays  excepted),  after  it  shall  have  been 
presented  to  him,  the  same  shall  be  a  law,  in  like  manner  as 
if  he  had  signed  it,  unless  the  congress  by  their  adjournment 
prevent  its  return,  in  which  case  it  shall  not  become  a  law." 
The  Constitution  of  New  York,  of  1821,  (Art.  1,  §  32);  and 
the  Constitution  of  New  York,  of  1846,  (Art.  4,  §  9),  use  pre- 
cisely the  same  language.  The  Constitution  of  New  York,  of 
1777,  (Art.  3),  gave  the  veto,  not  to  the  governor,  but  to  a 
council  of  revision,  and  no  aid  can  be  gathered  from  its  pro- 
visions. The  Amended  Charter  of  New  York,  of  1830,  (DaviesJ 
Laws,  201),  contains  the  following  provisions  on  this  subject : 

§  12.  Every  act,  &c.,  which  shall  have  passed  the  two  boards 
of  the  common  council,  before  it  shall  take  effect,  shall  be 
presented,  duly  certified,  to  the  mayor  of  the  city,  for  his  ap- 
probation. If  he  approve,  he  shall  sign  it ;  if  not,  he  shall 
return  it,  with  his  objections,  to  the  board  in  which  it  origi- 
nated, within  ten  days  thereafter;  or,  if  such  board  be  not 
then  in  session,  at  its  next  stated  meeting.  The  board  to  which 
it  shall  be  returned,  shall  enter  the  objections  at  large  on  the 
journal,  and  cause  the  same  to  be  published  in  one  or  more  of 
the  public  newspapers  in  the  city. 
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§  13.  Such  board  "shall,  after  the  expiration  of  not  le#s 
than  fan  days  thereafter,  proceed  to  reconsider  the  same.  If, 
after  such  reconsideration,  a  majority  of  the  members  elected 
to  the  board  shall  agree  to  pass  the  same,  it  shall  be  sent, 
together  with  the  objections,  to  the  other  board,  by  which  it 
shall  be  likewise  reconsidered,  and  if  approved  by  a  majority 
of  all  the  members  elected  to  snch  board,  it  shall  take  effect." 

§  14.  If  the  mayor  shall  not  return  any  act,  or  ordinance,  or 
resolution  so  presented  to  him  within  the  time  above  limited 
for  that  purpose,  it  shall  take  effect,  in  the  same  manner  as 
if  he  had  signed  it. 

The  only  thing  in  this  act  throwing  light  upon  the  meaning 
of  the  above  reference  to  stated  meetings,  is  as  follows: 

§  9.  "  The  stated  and  occasional  meetings  of  each  board 
shall  be  regulated  by  its  men  ordinances;  and  both  boards  may 
meet  on  the  same  or  on  different  days,  as  they  may  severally 
judge  expedient." 

The  amended  charter  of  1849,  (Davies*  Laws,  205),  made 
the  following  alteration: 

§  6.  "  If  any  ordinance  or  resolution  passed  by  each  board, 
as  provided  by  sections  12  and  13  of  the  amended  charter  of 
1830,  shall  not  be  returned  by  the  mayor  within  ten  days 
(Sundays  excepted)  after  it  shall  have  been  presented  to  him, 
the  same  shall  become  a  law  in  like  manner  as  if  he  had  signed 
it,  unless  the  close  of  the  session  of  the  common  council  shall 
prevent  its  return,  in  which  case  it  shall  not  be  a  law  until  the 
expiration  of  five  days  after  the  commencement  of  the  next 
session  of  the  common  council,  by  whom  the  ordinance  or  re- 
solution shall  be  reconsidered,  if  returned  within  such  time, 
and  be  disposed  of  in  the  same  manner  and  with  the  like  (fleet, 
as  if  presented  at  thf  preceding  session." 

There  is  no  alteration  in  this  branch  of  the  law  by  the 
amended  charter  of  1853,  except  that  section  5  requires  a  two- 
third  vote  to  overcome  the  veto.  Section  3  of  the  charter  of 
1849  provided  that  "the  common  council  shall  annually  hold 
only  three  stated  sessions,  of  not  exceeding  one  month  each, 
commencing  on  the  first  Monday  of  January,  May  and  Sep- 
tember." (Law  of  1849,  278).  But  by  act  of  1851,  this  sec- 
tion was  so  modified  as  to  read,  that: — "The  common  council 
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shall  hold  their  sessions  monthly,  commencing  on  the  first 
Monday  of  each  month ;  but  at  no  such  session  shall  the  mem- 
bers be  entitled  to  draw  any  per  diem  allowance  for  a  longer 
period  than  eight  days."  (Laws  of  1851,  1001,  §  1).  The 
amended  charter  of  1853  did  not  supersede  the  old  board  of 
assistants  and  let  into  its  place  the  board  of  councilmen  until 
January  1,  1854.  (Dames'  Laws,  211,  §§  2,  3). 

It  will  be  seen  that  by  the  Constitution  of  the  United  States 
and  of  the  State  of  New  York,  the  mode  in  which  the  houses 
should  commune  (so  far  at  least  as  this  question  is  concerned) 
was  left  to  their  own  discretion.  A  long  interval  between  the 
sessions  must  have  been  contemplated.  It  was  not  to  be  sup- 
posed, that  in  bodies  so  constituted,  old  unfinished  business 
would  be  resumed  after  an  election  of  new  members  to  the 
lower  house  and  of  a  large  part  or  the  whole  of  the  other. 
The  discontinuance  of  a  pending  measure  is  only  provided  for 
in  one  case,  viz.,  the  non-approval  of  a  bill  by  the  Executive. 
Both  constitutions  provide  that  an  adjournment  of  Congress, 
by  which  a  return  within  the  ten  days  is  prevented,  shall  work 
an  absolute  discontinuance.  In  that  case,  the  bill  "  shall  NOT 
become  a  law" 

The  charter  of  1830  was  adopted  in  a  convention  elected  by 
the  people,  containing  some  of  our  most  learned  and  eminent 
jurists.  (See  Report  of  its  proceedings,  Kenfs  N.  Y.  Charter, 
1  ed.)  No  one  can  read  this  charter  without  perceiving  that  it 
was  modelled  upon  our  written  constitutions.  The  intent  may 
therefore  be  gathered  as  well  by  observing  what  they  expunged 
as  by  perusing  what  they  retained.  (12  Wend.,  318).  It  may 
fairly  be  supposed  that  they  deemed  the  former  unsuitable. 
They  expressly  and  affirmatively  repudiated  the  idea  that  the 
close  of  a  session  shall  work  a  discontinuance.  The  mayor 
is  required  to  return  the  bill  to  the  next  session.  This  idea  is 
carried  forward  and  enforced  in  the  subsequent  amendments  ; 
and  besides,  it  is  a  matter  of  history,  that  our  charter  has  been 
renewed  and  amended  under  a  high  pressure  of  party  clamor 
against  the  corporation,  twice,  since  the  very  question  we  are 
now  discussing  arose  in  the  common  council,  and  was  deter- 
mined adversely  to  the  doctrine  of  discontinuance.  It  arose 
in  1850  ;  the  very  part  of  the  Charter  of  1849  most  nearly  con- 
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nected  with  the  subject  was  amended  in  1851,  and  we  obtained 
a  new  amended  charter  in  1853.  It  seems  that  the  people  and 
the  legislature  approved  the  principle  of  unbroken  continuity. 
(2  Kern.,  231.) 

So  much  for  any  reasoning  from  analogy  to  our  own  consti- 
tutions. The  comparison  affords  a  conclusive  argument  against 
the  notion  of  a  discontinuance.  If  we  refer  to  the  detailed 
provision  of  the  charter  as  to  the  course  upon  a  vetoed  ordi- 
nance, they  are  found  most  positive  and  peremptory  in  their 
directions:  they  push  forward  the  measure  through  all  the 
successive  steps  of  legislation,  without  admitting  of  any  excep- 
tional case.  The  mayor  shall  return  it,  the  board  receiving 
shall  reconsider  it,  and  shall  send  it  to  the  other  board,  by 
whom  it  shall  be  likewise  reconsidered.  If  approved  on  such 
reconsiderations,  "it  SHALL  take  effect."  The  may  or  is  peremp- 
torily enjoined  to  send  it  to  the  next  session,  though  it  be  in 
the  next  year;  the  body  receiving  it,  after  reconsideration, 
though  it  be  on  the  last  day  of  thfc'  year,  are  peremptorily  en- 
joined to  send  it  to  the  other,  though  the  members  be  all  new, 
and  the  latter  is  commanded  to  reconsider.  The  language 
throughout  is  the  most  imperative  that  could  be  employed. 
To  fritter  away  these  positive  injunctions  of  law  by  implied 
exceptions,  founded  upon  far-fetched  and  inapplicable  analo- 
gies, would  not  be  giving  law,  but  trifling  with  the  clearly  ex- 
pressed will  of  the  supreme  law-making  power. 

If,  as  suggested,  a  board  should  commit  such  an  abuse  as 
to  pick  up  among  the  dust  and  rubbish  of  by-gone  days  an 
antiquated  and  forgotten  measure,  which  had  been  long  pre- 
viously sent  to  it  for  concurrence,  and  approve  it,  the  mayor's 
veto  would  correct  the  mischief.  After  that  the  assent  of  the 
first  board  would  again  become  necessary.  Besides  this  is  ai> 
extravagant  supposition.  The  reasonable  construction  of  a  law 
is  to  be  judged  of  from  what  would  naturally  be  the  usual  and 
legitimate  course  of  action  under  it.  A  particular  construction 
is  not  to  bo  rejected  because  a  fertile  imagination  can  evisce- 
rate from  supposable  morbid  action,  a  possible  inconvenience. 
It  \»  the  duty  of  each  board,  as  soon  as  it  conveniently  mav, 
to  act  upon  and  dispose  of  each  measure  sent  to  it  by  the  other 
for  concurrence.  A  violation  of  this  duty  is  not  to  be  pre- 
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sumed,  and  nothing  is  less  likely  than  a  violation  to  the  extent 
suggested. 

S.  B.  STRONG,  J. — The  plaintiffs  are  owners  in  fee  of  lots 
and  buildings,  Wetmore  and  Hoppok  severally  on  Washington 
street,  and  the  Stuarts  on  Greenwich  street,  all  south  of  and 
below  Reade  street.  They  respectively  claim  to  the  centre  of 
the  street  opposite  to  their  lots.  They  are  tax  payers  to  a 
considerable  extent  in  the  city  f  f  New  York.  They  complain 
that  the  defendants  threaten  and  intend  to  construct  a  railway 
through  the  two  streets,  their  entire  length,  and  extending 
through  the  Ninth  avenue  to  Fifty-first  street,  under  an  alleged 
grant  from  the  common  council  of  the  city,  by  resolutions 
purporting  to  have  been  adopted  by  the  board  of  assistants 
on  December  20,  1852,  and  by  the  board  of  aldermen 
on  January  5,  1853,  and  subsequently  on  reconsideration, 
after  the  mayor's  veto,  in  November  and  December  of 
the  latter  year.  The  plaintiffs  aver  that  the  grant  is  invalid, 
and  that  they  have  a  right  to  prevent  its  operation,  as  tax 
payers,  as  proprietors  of  lands  which  it  is  proposed  to  devote 
to  a  new  purpose  without  allowing  them  any  compensation, 
and  as  persons  who  will  sustain  a  special  injury  by  the  con- 
struction and  proposed  use  of  the  railway  ;  and  they  therefore 
ask  for  an  injunction  restraining  the  deponents  "  from  enter- 
ing into,  or  upon,  Greenwich  and  Washington  streets,  for  the 
purpose  of  laying  or  establishing  a  railroad  therein,  and  from 
digging  up,  or  subverting  the  soil,  or  doing  any  other  act,  in 
these  streets,  tending  to  encumber  them,  or  to  prevent  the 
free  and  common  use  thereof,  as  the  same  have  been  hereto- 
fore enjoyed." 

The  defendants  in  their  answer  deny  that  the  plaintiffs  are 
the  owners  of  the  soil  of  the  streets  mentioned  in  their  com- 
plaint, or  of  any  part  thereof;  but  they  allege  that  the  own- 
ership is  wholly  vested  in  the  corporation  of  the  city.  They 
aver  that  the  corporation  had  power  to  make  the  grant  in 
question,  and  that  it  was  correctly  made  ;  and  they  state  in  a 
supplemental  answer  that  "  they  actually  commenced  the 
construction  or  the  proposed  railroad,  prior  to  April  4,  1854, 
and  that  before  that  day  the  said  road  was  in  part  actually 
VOL.  III.— 18 
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constructed  in  conformity  to  the  resolutions  of  the  common 
council,''  and  that  on  that  'day  the  legislature  of  the  State 
passed  an  act  ratifying,  continuing,  and  establishing  the 
grant  to  them,  and  they  admit  that  they  were  constructing, 
and  claim  that  they  have  the  right  to  complete,  and  use  the 
proposed  railroad. 

The  judge  before  whom  this  action  was  tried  at  the  special 
term,  decided  that  the  construction  of  the  proposed  road  along 
the  streets  where  they  passed  the  plaintiffs'  lots,  would  inflict 
serious  private  injury  upon  the  plaintiffs,  in  unduly  obstruct- 
ing them  in  approaching  to  their  respective  places  of  business, 
adjoining  upon  such  streets,  amounting  in  effect  to  a  private 
nuisance  to  them,  unless  the  grant  is  valid ;  but  he  also  held 
that  the  grant  was  legal  and  valid,  and  that  the  defendants 
should  not  be  restrained  from  proceeding  with  the  construc- 
tion of  the  road;  and  he  therefore  dissolved  a  preliminary 
injunction  which  had  been  granted,  and  gave  judgment  for 
the  defendants.  An  appeal  from  his  decision  has  been  brought 
by  the  plaintiffs,  and  is  now  before  us  for  our  determination. 

It  is  entirely  clear  that  suits  for  the  redress  or  prevention  of 
public  wrongs,  where  there  is  no  pretence  of  injury  to  indi- 
viduals in  their  private  capacity,  can  be  maintained  only  by, 
(•r  in  the  name  of,  the  people.  Where,  therefore,  individuals, 
without  invoking  the  aid  of  the  public,  call  upon  our  courts 
for  protection,  they  must  show  that  their  private  rights  are 
endangered.  The  principle  is  too  clear  to  need  any  illustra- 
tion, and  too  well  supported  to  require  the  citation  of  anv 
authority. 

In  Hpeaking  of  public  wrongs,  I  do  not  intend  to  include 
such  as  may  be  sustained  by  corporators  by  the  mismanage- 
ment of  their  corporate  funds  or  property,  by  their  officers. 
These  are  included  in  the  class  of  private  wrongs.  Their 
officers  act  in  the  capacity  of  trustees,  and  their  conduct  as 
such  is  subject  to  the  rules  applicable  to  individuals.  It  is 
not  a  matter  in  which  the  people  of  the  entire  State  in  their 
collective  capacity  have  any  interest  If  the  proposed  grant 
to  the  defendants  in  this  case  is  of  a  franchise  in  the  streets, 
that  would  unquestionably  be  property  belonging  originally  to 
the  corporation,  and  if  the  grant  is  improvident,  and  involve« 
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-a  breach  of  trust,  it  would  for  that  reason  be  invalid,  as  much 
so  as  if  it  had  emanated  from  individuals  in  their  private 
capacity.  Then,  too,  the  plaintiffs  as  corporators,  and  there- 
fore the  beneficiaries,  would  have  the  right  in  behalf  of  them- 
selves and  their  associates,  to  impeach  the  transaction.  In  the 
case  of  the  Mayor,  Aldermen,  and  Commonalty  of  the  city 
of  New  York  v.  Britton  (reported  in  pamphlet),  Chief  Justice 
Nelson  says  that  in  the  case  of  Bailey  against  the  same  defend- 
ants (3  Hill,  531),  it  was  held  that  "  the  grant  of  the  legisla- 
ture, authorizing  the  city  to  furnish  the  inhabitants  with  pure 
and  wholesome  water,  by  means  of  the  Croton  aqueduct,  was 
the  grant  of  a  special  private  franchise,  made  as  well  for  the 
private  emolument  and  advantage  of  the  city  as  for  the  public 
good,  and  that  the  defendants,  quoad  hoe,  were  to  be  regarded 
as  a  private  company,  and  to  be  dealt  with  accordingly  ;  that 
they  stood  upon  the  same  footing  in  this  respect  as  would  any 
person  or  body  of  persons  upon  whom  the  like  special  fran- 
chise had  been  conferred."  I  retain  the  opinion  which  I 
expressed  in  the  case  of  Milhau  against  Sharp  (15  JSarb.,  230), 
that  these  grants  of  permission  to  construct,  and  in  a  limited 
manner  use  railways  in  the  city,  are  in  terms  of  franchises. 

The  resolutions  in  this  case  purport  to  convey  to  the  grantees, 
and,  as  I  conceive,  to  them  exclusively,  the  right  to  run  cars 
upon  the  rails  for  the  conveyance  of  passengers,  subject  to  the 
provisions  therein  specified  ;  and  they  provide  that  the  joint 
stock  association  which  may  be  formed  "  shall  have  the  control, 
management,  and  direction  of  the  road,  and  the  business  there- 
of." It  was  insisted  on  the  argument  that  the  resolutions  in 
question  cannot  operate  as  the  grant  of  a  franchise,  because 
they  are  not  under  seal.  But  when  a  grant  is  by  an  act  of 
legislation,  and  not  by  individuals  pursuant  to  it,  a  seal  is 
unnecessary.  There  is  no  limitation  of  the  time  for  which  the 
grant  is  to  endure,  nor  is  there  any  express  power  of  revoca- 
tion. If  such  a  power  can  be  implied  from  the  character  of 
the  trust  devolved  upon  the  corporation  by  its  charter,  that 
would  not  deprive  what  is  granted  of  its  character  as  a  fran- 
chise while  it  continued.  I  do  not  intend  to  say  that  it  is 
competent  for  the  corporation  to  grant  to  individuals  a  fran- 
chise in  the  use  of  the  public  streets.  I  only  speak  of  these 
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resolutions  as  they  read.  If  the  grant  would  have  heen  valid 
according  to  its  plain  import,  provided  it  had  been  made  in 
good  faith,  it  seems  to  me  that  the  plaintiffs  can  assail  it  for 
unfaithfulness  in  the  administration  of  a  trust,  not  in  their 
character  of  tax-payers,  for  that  would  include  non-residing 
owners  of  real  estate,  but  as  beneficiaries  or  cestms  qm  tnust. 
But  it  is  a  serious  difficulty  in  their  way  in  this  particular,  (and 
one  which  relieves  me  from  considering  the  question  of  fraud 
in  the  common  council),  that  the  judge  who  heard  the  evi- 
dence on  this  subject  has  decided  that  no  breach  of  trust  was 
proved.  So  grave  a  charge  ought  not  to  be  lightly  inferred, 
but,  to  be  of  any  avail,  should  be  affirmatively  and  clearly 
sustained  by  the  evidence.  The  charge  was  that  more  advan- 
tageous offers  were  rejected  by  the  common  council,  but  the 
judge  says  that  a  better  bona  jide  offer  is  not  proved  to  have 
been  made.  In  an  equity  case,  we  are  not,  it  is  true,  con- 
cluded by  the  verdict  of  a  jury  or  the  decision  of  a  judge  on 
questions  of  fact ;  but  upon  a  full  examination  of  the  evidence, 
I  am  satisfied  that  the  judge  came  to  a  correct  conclusion  upon 
this  question.  The  plaintiffs  cannot,  therefore,  avail  them- 
selves of  this  alleged  ground  to  sustain  their  action. 

The  allegation  of  the  plaintiffs,  that  the  defendants  purpose 
to  take  their  respective  lands  for  the  track  of  the  road,  is  not 
sustained  by  the  proof.  Their  titles  to  the  lots  claimed  by 
them  were  not  admitted  in  the  answer,  nor  were  the  convey- 
ances to  them  produced  in  evidence  on  the  trial.  There  was 
proof  of  possession  of  the  lots  and  buildings  adjoining  the 
streets  by  the  plaintiffs,  or  under  them,  as  owners.  But  then; 
was  no  direct  evidence  of  their  possession  of  any  part  of  the 
streets  in  front  of  their  lots  except  of  the  vaults,  for  which 
they  had  respectively  made  compensation  to  the  common 
council,  to  which  body  they  had  applied  for  permission  to 
construct  them.  In  the  country  the  possession  of  land  adjoin- 
ing a  public  highway  is  justly  deemed  some,  although  not  con- 
clusive, evidence  of  the  possession  of  the  adjoining  half  of  the 
road,  subject  to  the  easement.  Ordinarily,  the  owners  of  the 
land  devoted  to  the  public  use,  in  the  rural  districts,  retain 
some  rights  in  the  soil — all  the  private  rights  which  may  be 
compatible  with  the  free  and  unobstructed  exercise  of  the 
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public  privilege.  Thus  they  have  the  exclusive  right  to  the 
pasture  and  the  wood,  which  are  frequently  of  considerable 
value.  The  existence  and  the  common  exercise  of  the  right 
raise  a  presumption  in  favor  of  the  adjoining  proprietors.  It 
is  but  a  presumption  of  a  fact,  however,  and  may  be  rebutted. 
In  cities  the  pristine  or  (if  there  be  any  such)  the  existing 
owners  of  the  strata  of  the  streets,  cannot  exercise  any  acts  of 
possession  for  their  individual  benefit  over  the  devoted  soil. 
The  many  uses  to  which  it  may  be  appropriated  preclude  that. 
They  have  not,  therefore,  any  possession  which  can  raise  a 
presumption  of  title.*  Especially  is  this  true  in  a  city  where 
the  title  to  the  land,  in  a  great  portion  of  the  streets,  is  vested 
under  the  provisions  of  law  in  the  corporation.  If,  however, 


"•*  The  following  is  the  substance  of  the  very  elaborate  argument  of  the  respon- 
dent's counsel,  on  this  point. 

The  fee-holder  in  a  country  road  has  generally  the  whole  interest  in  and  profit 
of  the  land,  subject  to  a  right  in  the  public  to  pass  over  the  surface,  and  to  per- 
form such  work  upon  it  as  may  be  necessary  to  keep  it  in  repair.  He  has  a  right 
to  all  grass  or  other  fruit  produced  upon  it.  He  may  plant  trees  upon  it  for  his 
own  use,  (1  R.  S.,  525,  §  127).  He  may  carry  water  pipes  under  it.  (3  Kent,  433  ; 
1  Burr,  143).  And,  in  short,  he  may  make  any  other  private  use  of  it,  or  take  any 
private  profit  from  it,  not  absolutely  inconsistent  with  the  public  right  of  passage. 

The  servitude  of  a  city  street,  when  the  fee  is  in  a  private  person,  is  of  a  charac- 
ter far  more  comprehensive.  The  urban  servitude  confers  upon  the  municipal 
authorities  a  right  to  pave  the  whole  surface,  so  as  to  exclude  the  raising  of  grass, 
trees,  or  any  profit  of  that  sort, — to  restrain  any  disturbance  whatever  of  such  sur- 
face, or  other  private  use  of  the  street, — to  sink  wells,  and  erect  pumps,  lamp-posts, 
and  other  like  structures,  for  public  accommodation, — to  form  subterranean  sinks, 
drains  or  sewers, — and  to  pass  pipes  beneath  the  surface  for  the  purpose  of  supply- 
ing the  inhabitants  with  water,  gas,  &c.  In  fact,  this  servitude  demands,  to  answer 
its  object  and  purpose,  the  entire  and  exclusive  use  of  the  land  upon  or  below  the 
surface,  and  precludes  any  private  use,  occupation  or  employment  of  the  space 
above.  The  adjacent  lot-owner  cannot  project  a  stoop,  a  bow-window,  an  awning 
or  a  si<m-board,  beyond  the  line  of  the  street,  neither  can  he  construct  a  vault,  cel- 
lar or  cistern,  beneath  the  surface.  The  uniform  action  of  the  municipal  authori- 
ties, the  uniform  acquiescence  of  all  persons  in  it,  the  uniform  current  of  judicial 
opinion,  prove  this  to  be  the  common  law  of  all  our  cities. 

There  is  no  general  "  rule  of  law"  that  the  lot  owners  abutting  upon  a  street,  road 
or  highway  take  the  fee  of  the  land  to  the  middle  of  the  road.  Who  owns  the  fee 
of  any  particular  piece  of  land,  be  it  a  road,  a  street,  or  anything  else,  is  always  to 
be  determined  by  the  evidence  adduced  in  the  case  in  which  the  question  arises. 
Tracing  the  title  by  patent  and  deed,  devise  or  descent  from  the  government  to  the 
present  possessor  is  the  most  certain  legal  evidence  of  title  to  land.  But  few  exam- 
ples of  this  certainly  occur  in  practice  ;  and  the  most  usual  evidence  of  title  is  pos- 
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there  was  any  presumption  of  title  in  the  plaintiffs,  by  reason 
of  their  possessing  the  lands  adjoining  the  streets,  that  would 


session.  Until  countervailed  by  other  evidence,  this  amounts  to  full  proof  of  a  title 
in  fee  But  possession  itself  cannot  always  be  directly  proven  ;  it  is  often  merely 
constructive  or  presumptive. 

When  the  question  arises  between  individuals  as  to  the  ownership  of  the  fee  in 
a  road,  if  there  be  no  evidence  of  a  more  certain  character  before  the  court,  the  com- 
mon rules  of  presumption  are  necessarily  resorted  to  for  the  purpose  of  ascertaining 
the  fact.  The  primary  resort  would  naturally  be  to  the  fact  of  possession  ;  but  who 
can  be  said  to  possess  a  public  highway  ?  To  make  out  a  constructive  title  to  a 
road,  the  claimant  may,  however,  prove  himself  to  b:  in  actual  possession  of  the 
land  adjoining.  It  is  thence  jirnsnmcd  that  he  is  owner  of  the  soil  usque  ad  fiiiim 
ri«,  "  unless  a  contrary  right  be  proven."  (20  Wend.,  98  ;  11  Price,  736,  739). 

It  is  not  a  rule  of  law  that  the  adjacent  lot-owner  owns  the  fee  to  the  middle  of 
the  road  or  street,  any  more  than  it  is  a  rult  rf  laic  that  a  boy  owns  the  jack-knife 
in  his  pocket,  or  that  a  gentleman  owns  the  pleasure  boat  found  lying  in  a  public 
river  moored  against  his  wharf.  The  actual  possession  in  the  former  case,  and  the 
probable  appearance  of  possession  in  the  latter  afford,  in  the  absence  of  all  counter- 
vailing circumstances,  a  reasonable  ground  to  presume  that  the  boy  or  the  gentleman 
is  the  owner,  rather  than  any  mere  stranger.  This  is  not  a  "  rule  of  law,"  but 
merely  a  rational  presumption  from  a  given  state  of  facts  :  and  the  so-called  rule, 
touching  ownership  in  roads,  is  no  more  than  a  frequently  recurring  illustration 
of  the  principles  which  govern  the  courts  in  deducing  probable  inferences  from  facts 
proven.  (WaUon  t>.  Southworth,  5  Conn..  310;  Peck  v.  Smith,  1  Conn.  K.,  127; 
1  76.,  147 ;  7  Bam.  $  C.,  308). 

The  public  highways  formed  an  important  department  of  government  in  ancient 
Rome.  They  were  made  by  the  State,  and  belonged  to  it  absolutely.  (Gihb.  Dtcl. 
Jf  Fall,  Land.  Ed.,  1838,  66,  67,  «f  n.)  The  Penns,  as  lord  proprietors  of  Pennsyl- 
vania, acted  upon  the  same  policy  ;  and  consequently,  we  find  the  Supreme  Court  of 
that  Slate  ignoring  the  presumption  to  whi:h  we  have  referred.  (The  Philadelphia 
«V  Trenton  K.  R.  Co.,  6  Whart.,  43).  It  would  not  arise  in  any  country  whose  civil 
polity  thus  provided  for  the  forming  of  roads,  by  the  direct  action  of  the  supreme 
government  on  the  public  domain,  at  the  cost  of  the  public  treasury.  But  the 
common  law  had  its  birth  in  Saxon  England,  arid  history  informs  us  that  prior  to 
the  Norman  conquest  there  were  no  public  highway!  in  that  country,  except  four 
great  road*  made  by  the  Unmans  during  their  military  occupation.  (18  Enri/rl.  lirit. 
lit  Way,  820.  Kdinb.  Ed.,  1797;  16  lb.,  ttt  Road,  304  ;  liar  Air  ,  493.  tit.  Hlgk- 
trayn,  A  )  The  English  government  not  having  concerned  itself  on  the  subject,  and 
roads  being  indispensable,  they  came  into  being  in  early  times  by  dedication  or 
other  private  act ;  and,  upon  this  head,  as  moat  others  having  any  connection  with 
the  progress  of  the  country  in  the  arts  of  civilization,  it  is  quite  difficult  to  trace  to 
their  origin,  by  a  distinct  line  of  authorities,  the  doctrines  which  we  find  recognized 
in  the  law  of  our  own  limes 

II  appears,  however,  lhal  at  a  very  early  period  the  courts  applied  (lie  principle 
of  dedication  which  has  been  so  frequently  illustrated  in  our  own  country,  owing  to 
the  sudden  founding  and  rapid  growth  of  cities.  (Id  Ati»t ,  150:  6  Petert,  431  ;  19 
Conn  .  20.')  )  From  Iheir  being  thrown  corn,  it  wn«  held  that  the  public  acquired  a 
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be  fully  met  by  their  admission  of  title  in  the  corporation, 
implied  by  their  application  for  permission  to  construct  vaults 


right  to  use  the  roads  thus  dedicated,  and  that  any  interruption  of  such  right  being 
nd  communem  nocumentum,  was  an  indictable  nuisance.  The  adjacent  proprietors, 
for  their  own  sakes,  scoured  and  kept  clean  the  ditches  by  the  road  side ;  this  prac- 
tice was  soon  seized  upon,  declared  to  be  an  usage,  and.  by  consequence,  obligatory 
as  a  duty.  (4  Vincr's  Abr.,  504,  tit.  Chimin  Common,  B.  3  ;  3  Sac.  Abr.,  497,  tit. 
Highway,  E;  Ib..  498,  F.) 

There  is  no  instance  in  English  jurisprudence  of  a  contest  between  the  govern- 
ment and  an  individual  concerning  title  to  the  fee  of  a  road.  Indeed,  there  could 
not  well  be.  The  government  of  England,  properly  so  called,  was  never  recognized 
as  the  source  of  title.  The  whole  territory  was  parcelled  out  to  individuals  by  the, 
king,  or  retained  in  his  own  hands  as  his  property.  In  either  case  the  title  was  in 
an  individual.  The  jus  publicum,  or  mere  user  as  highways  of  the  king's  great, 
rivers,  or  of  roads  laid  out  by  him  on  his  royal  demesnes,  or  by  other  great  lords  on 
theirs,  was  in  the  people,  and  the  government  was  their  trustee  to  guard  and  pro- 
tect it.  (1  Hume's  Eng.,  217,  Land.  Ed.,  1841.)  It  its  only  in  controversies  between 
the  lord  of  the  manor  and  the  occupant  of  adjacent  lands  that  we  can  trace  the  rise 
and  progress  of  the  doctrine  now  under  consideration. 

It  was  presumed  that  the  proprietor  of  the  land  adjoining  an  ancient  road,  "gave 
up  to  the  public  for  passage,  at  some  former  period,  the  land  between  his  inclosure 
and  the  middle  of  the  road."  (Woolwych  on  Ways,  5  Law  Lib  ,  306.)  This  was  only 
a  presumption  in  accordance  with  the  known  truth  of  history.  When,  therefore, 
the  lord  of  the  manor  owned  the  adjacent  land,  there  could  be  no  doubt  as  to  the 
'fee,  and  when  he  was  found  to  have  granted  away  the  adjacent  land,  there  being 
no  just  reason  to  suppose  that  he  had  intended  to  reserve  the  road,  it  was  assumed 
that  he  had  bounded  his  grantee  upon  the  road,  and,  as  that  word  standing  alone 
should  be  construed,  by  the  centre  line  thereof.  (1  Sandf.S.  C.  R.,  341 ;  7  Barn.  & 
Cr.,  307.)  Thus  the  English  judicial  practice  came  by  very  simple  and  natural  steps 
to  its  conclusion,  that  the  occupant  of  the  adjacent  lands  being  prima  facie  owner 
thereof  in  fee,  he  was  also  prima  facie  owner  of  the  fee  to  the  centre  of  road,  and 
had  all  the  possession  of  that  portion  of  the  road  which  was  consistent  with  the 
public  use. 

Their  reasoning  is  best  exemplified  in  the  cases  which  have  arisen  between  ma- 
norial lords  and  adjoining  proprietors  in  respect  to  the  ownership  of  strips  of  land 
lying  between  the  nearest  enclosure  and  the  highway.  In  all  these  cases  the  same 
presumption — and  upon  the  same  ground — has  been  allowed  in  favor  of  the  owner 
of  the  adjacent  enclosure ;  but  the  lord  has  been  always  allowed  to  displace  it,  if  he 
could,  by  circumstantial  evidence  impugning  the  presumptive  possession  of  the  en- 
closure-man arising  from  his  proximity.  (Grose  v.  West,  7  Taunt.,  41  ;  Doe  v. 
Kemp,  7  Bins;.,  332  ;  2  Bing.  N.  C.,  102  ;  Steel  v.  Prickett,  2  Starkie,  463 ;  Doe  ». 
Pearsey,  7  Barn.  4-  Cr.,  307.)  The  title  to  highways  in  America  is  not  involved  in 
the  mist  of  remote  antiquity ;  and  there  never  was  much  occasion  to  resort  to  the 
English  books  for  a  rule  in  respect  to  it.  Every  State  in  the  Union  has  adopted 
express  statutes  for  the  laying  out  and  establishment  of  highways  ;  and,  with  a  very 
few  exceptions,  these  statutes  are  so  expressly  worded  as  to  condemn  to  public  use 
no  more  than  the  right  of  passage,  leaving  in  the  proprietor  every  other  interest  in 
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under  the  halt'  of  the  streets  adjoining  their  lands,  and  paying  a 
compensation  for  the  privilege.  I  do  not  deny  but  that  if  the 
plaintiff's  had  proved  that  the  title  to  their  lots  had  emanated 
from  those  who  at  the  time  had  owned  the  beds  of  the  streets, 
and  their  deeds  had  bounded  the  property  by  the  streets  in 
general  terms,  their  title  would  have  extended  to  the  centre. 
The  vendor  could  have  had  no  inducement  to  retain  any  title 
to  the  portions  of  the  streets  fronting  the  lots  and  buildings 
of  other  proprietors ;  and  besides,  as  a  street  boundary  may 
be  the  margin  or  the  centre,  the  construction  most  favorable 
for  the  grantee  might  be  applied,  which  would  carry  him  to 
the  more  capacious  boundary.  That  is  the  rule  where  the 
conveyance  is  between  private  individuals  acting  in  reference 
to  their  own  property.  It  is  different  when  the  State  is  a 
grantor ;  and  I  am  inclined  to  think  that  it  is  inapplicable 
where  the  grantor  is  a  corporation,  holding  the  lots  for  private 
and  the  streets  for  public  purposes.  There  the  boundary  of 
the  private  property  by  that  held  for  public  purposes  would 
apply  to  the  dividing  line  between  the  two,  the  same  as  when 
one  lot  is  bounded  by  another.  If  a  vendor  has  no  title  be- 
yond the  adjoining  margin  of  a  highway,  and  bounds  the 
grantee  by  the  highway,  in  general  terms  with  a  covenant  of 
seizin,  it  would  be  no  breach  of  the  covenant  that  his  title 
did  not  extend  to  the  centre  of  the  highway.  If,  therefore, 


the  coil.  (I  Rf-r  Statt.,  513.)  I 'ruler  such  a  course  of  legislation  and  practice,  the 
court*,  irken  no  rridentt  to  the  contrary  appeared,  could  not  avoid  drawing  precisely 
a  like  inference  to  that  which  arose  under  the  English  system,  i.  t.,  that  he  who 
owned  the  land  on  each  side  of  a  highway  had  the  fee  of  the  highway  itself,  and 
that  opposite  lot-owners  respectively  held  to  the  centre  of  the  road  (2  Johns.  H  , 
363  ;  12  Wend  ,  98  ;  4  JredfU'*  Lair  R  .  320  ;  United  States  r  Harris,  1  Suniner,  34  , 
Opinion  of  Ally*.  Gtnl.  U.  £..  777.  816,  845  ) 

But  it  U  quite  clear  that  when  the  title  to  the  adjacent  lot  is  put  in  evidence,  and 
its  boundary  on  the  road  U  shown  not  to  extend  into  the  r»ad-l>rd,  the  presumption 
which  might  else  arise  in  favor  of  the  lot-owner  i*  displaced.  (5  Ci»m.  R  ,  310, 
I'nion  Durial  Ground  r.  Robinson,  5  Wharton,  S3.  Cases  cited.  4  Hill,  370;  Jack- 
son r.  Hathaway,  15  John*.,  453  ;  Tyler  r.  Hammond,  11  J'irt  ,  213;  Dovaston  r. 
Payne,  2  Smith'*  Lradinf  Catet,  143,  44  Lav;  Lib.;  Willoughby  r  Jrrik,  20  Wend., 
96  ;  Case  of  John  &.  Cherry  streets,  19  Wend.,  675. 

It  will  be  seen,  therefore,  that  the  claim  of  adjacent  lot-owm-rs  to  the  fee  of  ibe 
ftreri — ad  mrdtutn  filum  rut — like  every  other  question  of  title  to  land,  depends 
upon  the  evidence  given  in  the  particular  case,  and  the  ordinary  legal  rules  of  pr* 
sumption  applicable  to  the  facts  proved. 
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the  plaintiffs  had  traced  their  titles  back  to  the  corporation, 
and  the  corporation  had  in  the  original  conveyances  bounded 
the  lots  by  the  streets,  I  think  that  they  would  not  have  there- 
by established  their  claims  to  any  part  of  the  adjoining  streets. 
If,  however,  the  plaintiffs  had  clearly  proved  that  their  titles 
extended  to  the  centre,  the  value  of  their  interest  would  have 
been  merely  nominal.  The  public  would  still  have  a  right  to 
engross  the  use,  to  the  exclusion  of  the  enjoyment  of  any 
private  right,  so  long  as  the  public  easement  should  continue  ; 
and  as  there  is  no  probability  of  a  discontinuance,  the  right 
of  reversion  would  be  worthless.  It  is  for  this  reason  that 
when  the  corporation  demand  and  acquire  by  legal  proceed- 
ings, the  absolute  title  to  the  lands  dedicated  by  the  owners  to 
the  public  for  streets  a  nominal  compensation  only  is  awarded. 
(Matter  of  Thirty-second  street,  19  Wend.,  198.  Matters  of 
Twenty-ninth  &  Thirty-ninth  streets,  1  Hill,  189,  191).  If, 
then,  the  prosecution  of  the  proposed  measure  had  been  for  a 
purpose  to  which  the  lands  claimed  by  the  plaintiffs  had  not 
been  previously  devoted,  they  would  not  have  been  entitled  to 
an  injunction  to  protect  an  interest  of  merely  nominal  value  ; 
more  especially  as  they  could  have  obtained  ample  redress 
after  the  actual  infliction  of  the  injury.  But  the  use  of  the 
street  for  a  railway  would  not  vary  its  primary  designation.  It 
was  designated  principally  for  a  passway,  and  a  railway  fur- 
nishes an  improved  method  of  locomotion.  The  late  Judge 
Jones  says  truly,  in  Drake  v.  The  Hudson  River  Railroad  Com- 
pany (7  Barlow,  508),  that  "  the  said  road  with  its  cars,  propelled 
by  the  application  of  steam,  or  by  animal  power,  is  a  new 
mode  of  using  the  street,  but  still  it  is  a  use  of  it  for  passing 
and  repassing  through  it  with  vehicles  for  the  carriage  of  pas- 
sengers, and  of  goods  and  freights ;  and  the  use  of  the  streets 
by  cars  with  passengers  is  equally  within  the  acknowledged 
right  thus  to  traverse  the  streets  with  carriages,  as  the  use  of 
them  by  other  vehicles  for  similar  purposes."  If,  therefore, 
the  plaintiffs  had  any  title  to  the  lands  in  the  streets,  their 
property  will  not  be  used  for  any  purpose  other  than  to  pursue 
previously  acquired  privileges,  and  they  are  not  entitled  to 
any  compensation,  nor  of  course  to  an  injunction  for  the  reason 
that  no  compensation  has  been  awarded  to  them. 
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If  the  objections  which  I  have  been  considering  had  been 
originally  valid,  they  would  not  have  been  cured  by  the  con- 
firmatory act  of  April  4,  1S54.  The  legislature  may,  as  some 
suppose  (although  I  do  not),  possess  despotic  power,  except 
where  the  people  have  been  so  fortunate  as  to  restrict  it  by 
their  organic  law  ;  but  that  contains  a  restriction  broad  enough 
to  prevent  the  enactment  of  an  effectual  law  to  sanction  the 
breach  of  a  private  trust,  or  to  prevent  private  property  not 
only  from  being  taken,  but  from  being  in  effect  annihilated, 
without  a  fair  and  just  compensation  to  the  owners.  It  is, 
however,  unquestionably  competent  for  the  legislature  to 
relieve  a  measure  from  any  objections  exclusively  of  a  public 
character.  That  would  of  course  be  no  infringement  of  pri- 
vate rights ;  and  the  rights  of  the  people  in  their  collective 
capacity  are  generally  subject  to  legislative  control.  If,  there- 
fore, the  resolutions  in  question  exceeded  the  power  conferred 
upon  the  city  legislature  in  authorizing  the  construction  of  the 
proposed  railway  at  all,  or  in  creating  or  conferring  upon  pri- 
vate individuals  a  franchise  which  would  constitute  a  mono- 
poly in  the  public  streets,  and  which  would  in  effect  violate  a 
general  provision  in  the  law  of  the  State  for  the  benefit  and 
protectiun  of  travelers,  or  in  restricting  the  common  council 
in  their  power  to  regulate  the  streets,  or  in  authorizing  the 
creation  of  a  public  nuisance  irrespective  of  its  effects  upon 
the  rights  of  private  individuals,  or  if  the  common  council 
in  making  the  grant  assumed  executive  or  administrative 
powers  which  had  been  expressly  denied  to  them,  or  if  the 
resolutions  would  interfere  with  the  power  conferred  upon  the 
mayor,  to  license  carriages,  all  these  being,  as  was  truly  said 
by  the  counsel  for  the  defendants,  "objections  with  which  no 
private  individual  has  any  concern,  and  of  which  the  State 
alone  can  complain,"  were  effectually  released  by  the  con- 
firmatory statute,  and  which,  so  far  as  it  relates  to  these  mat 
tere,  the  same  learned  counsel  very  properly  denominated  "a 
peace  act." 

The  remaining  objection  is,  as  I  view  it,  of  a  much  more 
formidable  character.  It  is  that  these  alleged  resolutions  were 
never  adopted  by  the  common  council  ;  that  they  were  never 
legally  passed. 
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That  the  two  boards  in  what  they  passed  in  this  matter  acted 
in  their  legislative  capacity,  I  do  not  entertain  a  doubt. 
Whether  it  is  considered  as  a  simple  regulation  of  the  streets, 
revocable  at  any  time,  or  as  a  grant  of  a  franchise,  it  is  still  a 
legislative  act.  The  delegation  of  legislative  power  to  the 
Common  Council  is  in  general  terms.  It  is  limited,  of  course, 
by  the  constitution  and  laws  of  the  State,  but  neither  restricts 
it  in  the  particular  which  I  am  considering.  As  the  statute 
gives  no  definition  of  the  term  it  must  be  understood  and  inter- 
preted according  to  its  ordinary  signification.  The  practice  of 
the  constituting  power  may  always  be  considered,  and  should 
have  controlling  weight  in  the  interpretation  of  its  own  lan- 
guage. Now,  it  has  ever  been  the  practice  of  our  legislature 
to  confer  franchises,  and  even  to  convey  lauds  to  individuals, 
by  legislative  acts.  If  a  principle  like  this  needs  confirmation, 
it  has  it  in  the  case  of  Fletcher  v.  Peck,  (6  Cranch,  137),  wThich 
was  cited  by  the  defendant's  counsel.  I  do  not  think  that  it 
was  decided  otherwise  by  our  Court  of  Appeals  in  the  case  of 
the  People  v.  Sturtevant.  It  is  difficult  to  say  how  far  the 
court  intended  to  go  in  that  case.  The  only  point  necessarily 
decided  was,  that  if  those  proceedings  of  the  common  council 
purporting  to  authorize  the  construction  and  use  of  railways, 
were  legislative  acts,  they  were  not  so  far  exempt  from  judicial 
interference  that  an  injunction  restraining  legislative  action 
was  void,  or  could  be  safely  disregarded.  That  was  enough 
for  the  determination  of  that  case,  and  whatever  else  was  said 
in  the  opinion  of  the  learned  judge  was  an  obiter  dictum,  and 
no  doubt  would  be  so  considered  by  him  in  any  subsequent 
case. 

The  common  council  in  the  years  1852  and  1853  consisted  of 
a  board  of  aldermen  and  a  board  of  assistants,  who  together 
possessed  and  wielded  the  legislative  power  of  the  corporation. 
There  could  be  no  act  of  the  common  council  without  the  co- 
operation of  both  boards.  The  term  board,  as  applied  to  those 
bodies,  may  have  two  meanings — one  abstract,  having  refer- 
ence to  the  legislative  creation,  which  is  continuous — and  the 
other  referring  to  its  members,  in  which  latter  and  more 
important  sense  it  is  changed  by  every  new  general  election. 
The  members,  of  course,  constitute  the  board  for  all  purposes 
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of  action,  and  when  powers  are  fo  be  exercised,  the  members 
legally  assembled  can  alone  act.  Legislation  to  be  effectual, 
must  be  performed  by  the  two  boards,  who  together  constitute 
the  common  council.  Now,  as  an  acting  body,  the  common 
council  of  1852  was  not  the  common  council  of  1853,  because 
there  was  an  entire  change  of  the  members  of  one  of  the  con- 
stituent bodies — the  assistants — on  the  1st  of  January,  1853. 
The  resolutions  in  question  were  not  passed  by  the  common 
council  of  1852,  as  they  were  not  then  adopted  by  the  board 
of  aldermen,  nor  by  the  common  council  of  1853,  as  they  were 
not  then  adopted  by  the  assistants.  It  is  not  pretended  that 
the  resolutions  were  passed  in  1852.  They  were  not  passed  in 
1853,  because  the  assistants  of  1852  and  the  aldermen  in  1853 
could  not,  in  the  latter  year,  coalesce  so  as  to  form  one  com- 
mon council.  The  members  of  the  two  boards  are  the  legis- 
lative representatives  of  the  corporators,  and  their  acts  in  that 
capacity  are  considered  as  the  acts  of  the  corporation.  They 
derive  their  efficacy  from  the  principle  of  representation. 
They  are  representatives  only  during  their  official  term.  Who, 
then,  were  the  legal  representatives  in  1853  ?  Most  assuredly 
the  then  existing  aldermen  and  assistants,  and  no  act  could  be 
passed  in  that  year  without  their  co-operation.  But  if  the 
procedure,  in  this  instance,  was  valid,  an  act  might  be  passed, 
not  only  without  the  co-operation  of  the  two  existing  boards, 
but  in  opposition  to  the  views  of  the  members  of  one  board, 
by  whom  it  had  never  been  approved,  or  even  considered. 

The  legislature  might  have  authorized  this  anomalous  pro- 
cedure ;  but  it  has  not  done  so,  certainly  not  in  direct  terms, 
nor,  as  it  seems  to  me,  by  inference.  The  provision  in  the 
amended  charter  of  1849,  "  that  when  the  mayor  is  prevented 
from  returning  an  ordinance  or  resolution  of  the  common 
council  by  the  close  of  its  session,  it  shall  not  be  a  law  until 
the  expiration  of  five  days  after  the  commencement  of  the 
next  session  of  the  common  council  by  whom  the  ordinance 
or  resolution  shall  be  reconsidered,  if  returned  within  such 
time,  and  be  disposed  of  in  the  same  manner  and  with  the  like 
offect  as  if  presented  at  the  preceding  session,"  ha?  reference 
to  the  same  council  by  whom  the  ordinance  or  resolution  was 
originally  passed,  and  not  to  one  whose  members  had  been 
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changed.  That  construction  is  supported  by  the  direction  that 
the  ordinance  or  resolution  shall  be  reconsidered  at  the  latter 
session.  Reconsidered  by  whom?  Certainly  not  by  those 
who  had  never  considered  it  before.  But  if  the  provision  may 
apply  to  a  newly  elected  board,  it  is  special,  relating  simply  to 
a  reconsideration  of  a  measure  by  the  two  existing  boards,  and 
can  be  extended  no  farther — certainly  not  so  far  as  to  violate 
a  principle  of  representation. 

The  case  of  Coles  against  the  Trustees  of  Williamsburgh, 
(10  Wend.,  659),  simply  decides  that  where  a  petition  is  neces- 
sary to  any  action  of  a  municipal  corporation,  one  presented 
to  a  former  board  will  authorize  their  successors  to  proceed. 
That  may  very  well  be,  as  the  presentation  of  the  petition  was 
a  perfected  act,  so  far  as  it  related  to  the  subscribers.  Nothing 
more  was  to  be  done  by  them,  and  as  to  them  it  mattered  not 
to  which  board  it  was  presented.  That  has  no  reference  to  the 
case  where  the  conjoint  action  of  two  constituent  bodies  is 
requisite  to  make  it  the  action  of  the  composite  body. 

The  delegation  of  legislative  powers  to  the  common  council, 
as  it  was  constituted  in  1852  and  1853,  was  by  statute.  The 
Dongan  charter,  it  is  true,  recites  that  "  the  city  of  New  York 
is  an  ancient  city,  and  the  citizens  of  the  said  city  have  been 
anciently  a  body  politic  and  corporate."  That  was  not  enough, 
however,  to  show  that  it  was  a  corporation  by  prescription  ; 
nor  could  it  have  been  such,  as  sufficient  time  to  make  it  such 
under  the  English  law  had  not  elapsed  since  the  discovery  of 
this  continent.  If,  however,  it  had  been  a  corporation  by  pre- 
scription, the  division  of  the  common  council  into  two  boards 
was  by  statute  and  of  modern  date.  The  principles  which 
control  this  new  institution  are  such  as  are  applicable  to  recent 
enactments.  In  such  cases  the  grant  to  the  corporation  can- 
not be  explained,  and  most  assuredly  its  powers  cannot  be 
created  by  usage.  In  ancient  grants,  and  especially  when 
expressed  in  obsolete  phraseology,  usage  under  them  may  be 
resorted  to  for  explanation,  but  never,  even > in  such  cases,  to 
establish  additional  powers.  That  the  common  council  may 
have  adopted  a  practice  conformable  to  what  was  done  in  this 
instance,  and  pursued  it  for  a  period  of  twenty-five  years,  if  it 
had  been  fully  proved,  which  it  has  not,  would  not  have  shown 
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that  it  was  legal,  or  within  the  compass  of  their  powers.  Their 
legislative  powers  were  not  derived  from  usage,  but  were 
acquired  wholly  under  the  statute.  In  all  such  cases,  if  there 
are  express  statutory  definitions  they  must  control,  but  if  there 
are  nut,  any  power  conferred  must  be  taken  with  its  ordinary 
qualities  and  incidents.  That  is  the  reasonable  rule,  and  it 
has  been  established  by  authority. 

What  then  was  the  rule  in  the  particular  which  I  am  con- 
sidering in  legislative  bodies  consisting  of  two  branches?  In 
England,  when  there  was  an  election  of  a  new  House  of  Com- 
mons, the  unfinished  business  pending  in  the  preceding  parlia- 
ment was  at  an  end.  There  was  never  an  instance  where  a 
bill  adopted  by  the  House  of  Commons,  only,  of  one  Parlia- 
ment, was  taken  up  by  the  House  of  Lords  and  finally  passed 
without  the  concurrence  of  the  newly  elected  body.  The  rule 
lias  been  extended  to  prorogations,  and  where  the  same  houses 
re-assembled.  Blackstone  says  (1  Comm.,  186,)  that  "  proro- 
gation puts  an  end  to  the  session,  and  then  such  bills  as  are 
only  begun,  and  not  perfected,  must  be  resumed  de  novo,  (if  at 
all)  in  a  subsequent  session."  Jefferson  says,  (M<nuial,  §  61) 
*' Parliaments  have  three  modes  of  separation,  to  wit: — By 
adjournment,  by  prorogation  or  dissolution  by  the  king,  or  by 
the  efflux  of  the  term  for  which  they  were  elected.  Proroga- 
tion or  dissolution  constitutes  there  what  is  called  a  session, 
provided  some  act  has  passed.  In  this  case,  all  matters  depend- 
ing before  them  are  discontinued,  and  at  their  next  meeting 
are  to  be  taken  up  de  novo,  if  taken  up  at  all.  An  adjourn- 
ment, which  is  by  themselves,  is  no  more  than  a  continuance 
of  the  session  from  one  day  to  another,  or  for  a  fortnight,  a 
month,  &c.,  ad  libitum.  All  matters  depending  remain  in 
statu  quo,  and  when  they  meet  again,  be  the  term  ever  so  dis- 
tant, are  resumed,  without  any  fresh  commencement,  at  the 
point  at  which  they  were  left."  (1  I^ci),,  165,  Lex  Parl.  o.  2 ; 
1  RoUJs  #.,  29  ;  4  Itut.,  7,  27,  28 ;  Hutt,,  61, 1  Afod.,  152 ;  Jac. 
L.  Diet.  tit.  Parliament.)  lie  subsequently  remarks  that 
"  when  it  was  said  above,  that  all  matters  depending  before 
parliament  were  discontinued  by  the  determination  of  the 
session,  it  waa  not  meant  for  judiciary  canes  depending  before 
the  House  of  Lords,  such  as  impeachments,  appeals  and  suit* 
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of  error.  These  stand  continued,  of  course,  to  the  next  session. 
(Raym.  120,  Jac.  L.  Diet.  tit.  Parliament^  Impeachments 
stand,  in  like  manner,  continued  before  the  Senate  of  the 
United  States."  It  is  stated  in  a  note,  "  that  it  was  held  in  the 
case  of  Hastings  that  a  dissolution  did  not  work  the  discon- 
tinuance of  an  impeachment."  Impeachments  are  like  indict- 
ments, and  when  once  preferred  they  remain  pending  before 
the  courts  until  they  are  decided ;  so,  too,  the  House  of  Lords 
acts  as  a  court  in  hearing  and  deciding  appeals  and  writs  of 
error,  and  is  then  governed  by  the  same  rule  of  procedure. 
But  the  action  of  the  House  of  Lords,  when  sitting  as  a  court 
and  acting  alone,  furnishes  no  rule  for  governing  their  con- 
duct when  acting  in  their  legislative  capacity,  where  the  con- 
currence of  another  body  is  requisite.  The  practice  of  the 
English  Parliament,  when  acting  legislatively,  has  been  uni- 
formly followed  by  the  Congress  of  the  United  States,  by  the 
legislature  of  this  State,  and,  so  far  as  I  know,  by  the  legis- 
latures of  all  the  other  States.  In  all  those  bodies,  when  there 
has  been  a  new  election  of  either  branch,  the  unfinished  busi- 
ness of  their  predecessors  is  considered  as  absolutely  discon- 
tinued, and  if  taken  up  at  all,  is  acted  upon  without  reference 
to  what  has  been  done  before. 

Why  is  not  this  rule  applicable  to  the  Common  Council  of 
New  York  ?  Can  a  power  delegated  to  them  be  taken  without 
the  restrictive  incidents  which  enter  into  its  definition  ?  and 
above  all  can  it  be  supposed  that  when  a  superior  body  confers 
some  of  its  own  power  upon  an  inferior  one,  it  designs  to  go 
beyond  its  own  limits  ?  I  am  satisfied  that  this  rule  of  action 
in  all  legislative  bodies  must  govern  and  control  the  Common 
Council  of  New  York  in  their  legislative  proceedings.  The 
supposed  resolutions  in  question  were  therefore  null  and  void 
when  presented  to  the  mayor  for  his  consideration.  The  sub- 
sequent action  of  the  two  branches  was  not,  therefore,  upon 
the  reconsideration  of  a  previously  adopted  ordinance.  If  it 
could  have  any  effect  it  would  have  been  as  an  original  or  a 
new  enactment.  In  that  view  it  was  ineffectual,  as  it  was  not 
subsequently  presented  to  or  approved  by  the  mayor.  In  fine, 
what  was  attempted  to  be  done  was  neither  a  grant,  license, 
resolution  or  contract  of  the  Common  Council,  or,  in  fact,  of 
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anybody.  It  was  not,  therefore,  confirmed  by  the  "  peace 
act"  of  April  4,  1854.  It  was  not  embraced  in  its  terms,  nor 
could  it  have  been  the  design  of  the  legislature  to  complete 
the  unfinished  business  of  the  Common  Council,  or  of  either  of 
its  branches.  The  resolutions  in  question  had  been  adopted 
but  by  a  single  Board  in  any  year,  or  during  the  existence  of 
any  one  Common  Council,  and  were  not,  therefore,  at  any 
time  the  act  of  the  entire  body.  If  such  resolutions  are  cha- 
racterized by  what  they  are,  and  not  by  what  they  are  de- 
signed to  be,  a  confirmation  of  the  acts  of  the  Common  Coun- 
cil would  not  reach  them. 

In  this  point  of  view  it  is  unnecessary  to  consider  the  ques- 
tion discussed  at  the  bar — whether  a  nullity  from  inherent 
defects  can  be  confirmed  by  an  act  of  the  legislature?  or,  an- 
other question, — Whether  the  legislature,  having  devolved  the 
power  of  regulating  the  streets  upon  the  Common  Council,  can 
resume  it  without  the  consent  of  the  inferior  body,  legally  ex- 
pressed ? 

The  remaining  questions  to  be  considered  are,  whether  by 
the  construction  or  use  of  the  proposed  railroad  the  plaintiffs 
would  clearly  sustain  a  serious  special  injury  which  would 
produce  a  public  nuisance, — and  if  so,  one  peculiar  to  them- 
selves— by  the  noxious  procedure. 

I  agree  to  what  appears  to  be  the  predominant  judicial  sen- 
timent in  this  State,  that  an  authorized  railroad  in  a  city  is 
not  a  public  nuisance.  When  the  principal  act  is  sanctioned, 
that  legalizes  the  temporary  obstruction  to  the  public  caused 
by  the  prosecution  of  the  appropriate  work,  and  would  prevent 
any  effectual  action  by  individuals  on  account  of  any  conse- 
quential injury — although  it  might  be  peculiar  to  them — which 
should  necessarily  result  from  it.  But  it  is  otherwise  when 
the  railroad  is  constructed  without  the  requisite  authority, 
then  the  obstructions,  at  least  in  removing  the  pavement  and 
laying  the  rails,  would  be  unjustifiable,  and  as  they  would 
necessarily  be  considerable,  they  would  amount  to  a  public 
nuisance.  If  the  injury  would  be  confined  to  traveller*,  (and 
by  that  term  I  intend  to  include  all  who  use  the  street  simply 
as  a  passage,)  the  people  alone  could  sustain  an  action  for  its 
reformation  or  prevention.  In  order  to  enable  individuals  to 
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maintain  a  suit  for  prevention  in  their  own  behalf,  it  must  be 
apparent  that  the  injury  of  which  they  complain  will  ensue, 
and  will  be  peculiar  to  themselves.  The  apprehended  delete- 
rious result  must  be  reasonably  certain,  and  not  merely  possi- 
ble or  even  probable.  Thus  if  one  threatens  to  dig  a  pit  or 
deposit  a  log  in  the  highway,  an  individual  cannot  obtain  an 
injunction  to  prevent  the  nuisance  because  he  is  in  the  habit 
of  riding  in  that  part  of  the  highway  in  the  night  and  he  or 
his  horse  will  probably  sustain  a  fall ;  not  even  if  it  should  be 
near  his  dwelling-house.  The  danger  might  be  imminent 
under  such  circumstances,  but  not  certain,  and  it  would  also 
be  one  which  he  would  share  with  the  travelling  public,  and 
would  extend  no  further  than  to  what  might  be  incurred  in 
the  use  of  the  street  simply  as  a  passage,  and  the  greater  pro- 
bability or  extent  of  the  apprehended  injury  by  reason  of  pro- 
pinquity would  not  change  its  character  from  public  to  private. 

The  judge  who  tried  this  action  found  substantially  that  the 
plaintiffs  would  sustain  special  injury  by  the  obstruction  to 
the  access  to  their  stores.  This  apprehended  grievance  is  not 
one  of  those  particularly  specified  in  the  complaint.  It  is 
included  in  the  general  charge  that  the  proposed  work  would, 
if  prosecuted,  be  specially  injurious  to  them.  The  rules  of 
good  pleading  would  seem  to  require  greater  particularity  ; 
but  if  the  complaint  was  defective  in  that  particular,  the 
defendants  should  have  moved  for  an  order  upon  the  plaintiffs 
to  reform  it,  or  at  any  rate  should  have  objected  on  the  trial 
to  the  introduction  of  evidence  to  support  a  charge  not  suffi- 
ciently specified.-  As  they  did  neither,  it  is  too  late  for  them 
to  raise  it  now.  It  must  be  considered  as  having  been  waived, 
especially  as  it  was  not  even  mentioned  in  the  argument  of 
the  defendant's  counsel,  who  never  omits  raising  an  available 
or  even  plausible  point  in  behalf  of  his  client. 

The  judge's  conclusion  that  the  access  to  the  plaintiff's  build- 
ings on  the  side  of  the  streets  through  which  it  is  proposed  to  con- 
struct the  railroad,  would  be  obstructed,  seems  to  be  warranted 
by  the  evidence,  and  indeed  was  not  seriously  controverted  on 
the  argument.  But  the  defendant's  counsel  contended  so  stren- 
uously and  ingeniously  that  this  apprehended  injury  would  not 

be  special  and  peculiar  to  the  plaintiffs,  that  it  produced  con- 
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siderable  doubt  in  my  mind  whether  I  had  not  been  mistaken  in 
the  opinion  which  I  had  expressed  to  the  contrary  in  the  Broad- 
way Railroad  Case.  (Williams  v.  Sharp,  15  JJarb.,  230).  I  there 
say, — "  If  the  grant  is  void  from  the  want  of  adequate  power  to 
make  it,  or  indeed  invalid  from  any  cause,  the  plaintiffs  as 
proprietors  of  buildings  on  Broadway,  would  be  peculiarly  and 
seriously  injured  by  an  attempt  on  the  part  of  the  defendants 
to  construct  the  proposed  railway,  and  they  would  be  entitled 
to  an  injunction  to  prevent  evils  for  which  they  could  obtain 
no  adequate  redress  in  the  law."  My  examination  of  the  sub- 
ject since  the  argument  of  this  case  has  dissipated  the  doubts 
which  were  then  created,  and  led  me  to  a  resumption  of  my 
former  opinion.  The  injury  in  this  case  is  not  to  the  passage 
along  or  across  the  street  from  one  part  to  another,  which  is  a 
public  privilege,  but  to  the  access  from  the  street  to  the  plain- 
tiff's buildings,  which  is  a  private  right,  in  which  the  public 
does  not  share.  An  interruption  to  such  access  would  inflict 
an  injury  upon  the  owner  peculiar  to  himself,  in  which  others 
have  no  concern.  It  is  true  that  the  number  of  sufferers  in 
this  instance  would  be  very  great,  but  that  would  not  prevent 
any  of  them  from  obtaining  individual  redress.  It  might  be 
a  valid  reason  for  including  as  plaintiffs  in  one  action  numerous 
persons  who  have  no  joint  interest,  for  the  purpose  of  averting 
a  threatened  evil  from  a  common  cause,  affecting  them  all. 
The  injury,  if  inflicted,  would  be  direct,  and  not  remotely 
consequential,  and  the  difference  is  very  essential.  Thus,  if  a 
gerious  obstruction  should  be  created  in  the  mouth  of  the 
Mississippi,  it  would  to  some  extent  impair  the  access  from  the 
ocean  to  the  lands  of  the  riparian  owners  on  that  noble  river. 
But,  then,  the  injury  would  be  consequential  to  the  interrup- 
tion of  a  public  privilege,  and  not  directly  acting  upon  a 
strictly  private  right.  The  public  privilege  of  passing  from 
the  ocean  into  the  river  would  be  alone  invaded,  and  that 
would  not  furnish  a  valid  cause  of  action  to  individuals  to 
whom  the  consequences  might  prove  injurious.  That  distinc- 
tion would  prevent  or  render  innocuous  the  "shower  of  sub- 
poenas" in  suits  instituted  by  the  riparian  proprietors,  to  which 
allusion  was  made  by  the  defendant's  counsel.  The  decision 
of  the  Court  of  Appeals  in  the  case  of  Gould  a.  The  Hudson 
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River  Railroad  Company  (2  Seld.>  522),  does  not  overrule  this 
doctrine.  I  say  the  decision,  because  that  applied  to  the  ques- 
tions actually  involved,  and  was  not  necessarily  accordant  with 
all  the  remarks  of  the  learned  judge  who  expressed  an  opinion 
in  that  case.  The  question  in  that  case  was  whether  an  owner 
of  laud  on  the  banks  of  the  Hudson  river  could  maintain  an 
action  against  a  railroad  company  for  damages  sustained  by 
him  in  being  deprived  by  an  embankment  of  his  access  to  the 
river.  The  court  held  that  the  action  could  not  be  sustained, 
because  the  damages  resulted  from  an  obstruction  authorized 
by  the  statute  organizing  the  railroad.  But  if  that  is  good 
law,  it  by  no  means  follows  that  the  action  would  have  failed 
if  the  obstruction  had  been  unauthorized  by  the  legislature. 
The  owner,  it  is  true,  would  sustain  a  damage  whether  the 
causa  causans  had  been  sanctioned  by  legislation  or  not,  but  if 
it  resulted  from  a  lawful  cause  it  would  be  damnum  absque 
iryuria.  I  cannot  suppose  that  the  Court  of  Appeals  intended 
to  decide,  nor  do  I  believe  it  to  be  law,  that  the  owner  of  land 
adjoining  a  highway  by  land  or  water,  has  not  a  private  right 
of  access  to  it,  (and  if  there  is  such  right  it  must  necessarily  be 
private,  as  the  public  cannot  share  in  it),  or  that  damages 
caused  by  an  interruption  to  it  by  an  obstruction  unlawfully 
interposed  are  irrecoverable. 

Upon  the  whole,  I  am  satisfied  that  the  project  for  the  pro- 
posed railway  was  never  legally  adopted  by  the  common 
council,  and  that  its  pursuit,  if  tolerated,  would  inflict  serious 
injury  upon  the  plaintiffs,  in  which  none  but  the  proprietors 
of  the  land  adjoining  the  streets  through  which  it  is  designed 
to  construct  said  railway  would  participate,  and  that,  there- 
fore, the  injunction  for  which  they  ask  should  be  granted. 

The  judgment  at  the  special  term  should  be  reversed,  and 
an  injunction  should  be  awarded  pursuant  to  the  prayer  in  the 
complaint. 

I  am  not  inclined  to  allow  any  costs. 

ROOSEVELT,  J. — Messrs.  "Wetmore,  Hoppoch  &  Stuart,  of  this 
city,  and  also  owners  of  property  on  Greenwich  and  Washing- 
ton streets,  complain  that  the  defendants,  under  the  name  of 
the  Ninth  Avenue  Railroad  Company,  and  mider  color  of  a 
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pretended  grant  from  the  city  authorities,  are  about  extending 
their  premises,  to  their  great  injury  and  annoyance,  and  in 
violation  of  their  rights.  An  injunction  granted  in  the  first 
instance,  on  their  application  to  restrain  the  proceeding,  was 
subsequently  at  special  term  dissolved  and  the  complaint  dis- 
missed. From  that  judgment  the  plaintiffs  have  appealed, 
insisting  that  the  injunction  originally  issued,  instead  of  being 
dissolved,  should  be  made  perpetual. 

On  the  part  of  the  defendants,  it  is  not  pretended  that  every 
citizen  has  a  right  to  lay  a  rail-track  in  the  streets  of  the  city. 
The  corporation,  however,  it  is  claimed,  may  do  it,  or,  in  their 
discretion,  by  a  resolution  of  the  common  council,  may  grant 
the  privilege,  as  a  franchise,  to  a  particular  individual  associa- 
tion of  individuals.  Such  a  grant,  it  is  alleged,  has  been  made 
in  this  instance.  The  judge  so  held  at  special  term.  He  placed 
his  final  decision  on  that  ground.  And  the  question,  therefore, 
is: — Can  a  resolution,  adopted  by  the  board  of  assistants  in  one 
year,  be  concurred  in  by  the  board  of  aldermen  in  another 
year,  so  as  to  make  it,  without  consulting  the  existing  board 
of  assistants,  an  ordinance  of  the  common  council?  or  must  it 
be,  as  in  the  case  of  unfinished  business  in  other  legislative 
bodies  be  taken  up  de  novo? 

When  the  charter  of  1830  declared  that  "the  legislative 
power  of  the  corporation  of  the  city  of  New  York  should  be 
vested  in  a  board  of  aldermen  and  a  board  of  assistants,  who 
together  should  form  the  common  council  of  the  city,"  it  must 
be  considered  as  having  adopted  by  implication,  so  far  as  ap- 
plicable, the  universally  recognized  principles  of  legislative 
bodies  constituted  of  two  independent  branches. 

The  settled  practice  and  understanding — indeed,  we  may 
say  the  common  law — of  such  bodies,  as  illustrated  in  the 
Congress  of  the  United  States,  the  legislature  of  this  State, 
and,  it  is  believed,  in  the  legislatures  of  every  State  in  the 
Union,  as  well  as  in  the  ParliauMjnt  of  Great  Britain,  repudiates 
the  idea  that  the  board  of  aldermen  of  1853  could  take  up  and 
pass  the  resolution  of  the  politically-deceased  board  of  assist- 
ants of  1852,  and  give  it  effect  as  law,  without  consulting  the 
newly-elected  body.  It  might  have  been,  although  not  so  in  the 
present  instance*,  elected  on  the  express  ground  of  opposition  to 


NEW-YORK.  293 


Wetmore  a.  Story. 


the  particular  act  of  their  predecessors,  and  for  the  express 
purpose  of  preventing  its  consummation. 

No  case  has  been  cited,  in  which  the  senate  of  a  State,  or  of 
the  United  States,  or  the  Upper  House  of  Canada,  or  of 
Great  Britain  and  Ireland,  has  attempted  to  give  effect  to  the 
inchoate  action  of  a  previous  assembly,  house  of  representatives 
or  house  of  commons,  whose  term  had  expired  and  whose 
places  were  filled  by  others  newly  chosen  in  their  stead. 

To  allow  an  opposite  practice  in  the  legislation  of  the  city 
common  councils  since  its  new  organization,  would  be  at  times 
to  defeat  the  will  of  the  constituents,  clearly  expressed  through 
the  regular  channel  of  the  ballot-box,  and  to  render  the  elec- 
tive franchise  a  nullity.  Although  the  corporation  of  the  city 
is  a  continuous  body,  the  common  council,  since  its  division 
into  two  branches,  is  not.  Its  legal  term,  like  that  of  the  State 
legislature,  vipon  whose  model  it  was  formed,  is  one  year,  and 
no  longer.  The  common  council  of  1852  is  not  the  common 
council  of  1853. 

This  defect  is  not  cured  by  the  act  of  April  4,  185i.  The 
primary  object  of  that  act  was  to  prevent  the  common  coun- 
cils of  cities  from  permitting  the  construction  of  railroads  in 
the  streets  of  cities  without  the  consent  of  a  majority  of  pro- 
perty owners  immediately  interested;  and  when  it  excepted 
from  its  operation  railroads  already  "  constructed  in  part"  it 
meant  those  constructed  under  lawful  authority,  and  not  under 
"  grants,  licenses,  resolutions  or  contracts,"  which  had  never 
been  made,  given,  passed  or  entered  into  according  to  the 
charter,  and  which,  therefore,  having  in  judgment  of  law  no 
existence,  could  not  be  "  confirmed." 

The  confirmation  intended  was  a  confirmation  as  against  the 
State,  and  not  against  the  common  council  itself.  An  opposite 
construction  of  the  act,  instead  of  restraining  the  common 
council  from  permitting  injurious  railroads,  would  go  to  sanc- 
tion roads  commenced  in  violation  of  law,  and  which  had 
never  been  permitted  at  all. 

Having  had,  therefore,  no  warrant  for  its  commencement, 
and  none  for  its  continuance,  the  road  in  question,  under  the 
evidence,  is  not  only  a  public  nuisance,  of  which  the  plaintiffs 
have  a  legal  right  to  complain  as  specially  injurious  to  them 
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in  their  ingress  and  egress  to  and  from  their  place  of  business 
on  the  street. 

Such  a  nuisance,  it  is  well  established  by  numerous  decisions, 
can  and  ought  to  be  restrained  by  injunction,  if  demanded,  as 
in  this  case,  by  the  parties  specially  aggrieved. 

The  judgment  therefore  of  the  special  term,  we  all  agree, 
should  be  reversed,  and  a  perpetual  injunction  awarded. 

CLERKE,  J. — For  the  reasons  above  expressed  in  Judge 
Roosevelt's  opinion,  I  concur  in  the  conclusion,  at  which  both 
my  associates  arrived. 


$A 


CLEVELAND  a.  BOERUM. 
Supreme  Court,  Second  District;  Special  Term,  October,  1856. 

PASTIES  IN  FORECLOSURE. — ASSIGNEES  OF  DEFENDANT. — EQUITY 
OF  REDEMPTION. 

In  an  equitable  action  in  rcm,  relative  to  real  estate,  the  interest  of  a  purchaser 
from  one  of  the  defendants  during  the  pendency  of  the  suit,  is  barred  by  the 
decree,  although  such  purchaser  may  not  have  been  made  a  party. 

This  rule  includes  the  assignee  of  a  bankrupt  or  insolvent  debtor  appointed  after 
the  commencement  of  such  action  against  his  assignor. 

Such  assignee  may  undoubtedly  be  made  a  party,  but  this  must  be  done  upon  hi.* 
application,  not  at  the  instance  of  the  adverse  party  ;  and  if  he  does  not  inter- 
fere, the  judgment  is  valid. 

Therefore,  where  a  prowling  assignee  of  an  equity  of  redemption  from  an  assignee 
in  bankruptcy,  brought  suit  to  redeem  lands  sold  under  a  foreclosure  suit  com- 
menced against  the  bankrupt  before  the  appointment  of  hi«  assignee,  in  which 
suit  the  amignce  in  bankruptcy  had  never  been  joined, — Held,  that  ike  right* 
represented  by  the  assignee  in  bankruptcy  were  barred  by  the  foreclosure,  and 
that  the  complaint  to  redeem  muit  be  dismissed. 

Motion  to  dismiss  a  complaint. 

I'hilip  Hamilton,  S.  M.  Metker,  and  John  A.  Lott,  for  the 
motion. 

A.  Thompson,  opposed. 

S.  B.  STRONG,  J. — The  plaintiff  in  this  action  seeks  to  redeem 
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a  large  number  of  lots  in  Williamsburgh,  from  a  mortgage 
upon  them  and  other  lands,  made  by  John  S.  McKibben  and 
Thomas  Nicholls  to  Abraham,  Henry  and  William  Boerum. 
The  mortgage  was  dated  and  executed  on  March  30,  1836,  and 
was  given  to  secure  the  payment  of  $39,000,  with  interest,  on 
or  before  April  1,  1841,  and  was  recorded  on  the  second  day 
after  its  date.  On  the  same  day  McKibben  and  Nicholls  con- 
veyed the  one-fourth  part  of  the  mortgaged  premises  to  George 
D.  Strong,  and  on  December  18,  1837,  Nicholls  conveyed  his 
remaining  estate  in  said  premises  to  his  co-tenant,  McKibben, 
for  the  consideration  of  one  dollar. 

Previously  to  February,  1842,  the  mortgage  debt  had  been 
reduced  to  $32,000,  and  some  portions  of  the  land  had  been 
released  from  the  lien  of  the  mortgage.  In  that  month  the 
mortgagees  instituted  a  suit  in  the  then  Court  of  Chancery 
against  McKibben,  Strong  and  others,  to  foreclose  the  mort- 
gage ;  and  a  notice  in  the  usual  form  of  filing  their  bill,  and 
of  the  pendency  of  the  suit,  was  duly  filed  on  March  7,  1842. 

McKibben  and  Strong  were,  upon  their  respective  petitions, 
declared  and  decreed  to  be  bankrupts  under  the  Act  of  Con- 
gress of  August  19,  1841,*  the  former  on  June  16,  and  the 
latter  on  July  28, 1842,  and  William  C.  H.  Waddell  thereupon 
became  their  assignee,  pursuant  to  his  general  appointment  by 
the  district  court.  The  foreclosure  suit  was  then  pending, 
and  the  plaintiffs  therein  proceeded  without  making  such 
assignee  a  party. 

A  decree  of  foreclosure  and  sale  was  entered  (according  to 

*  The  "  Act  to  establish  a  uniform  system  of  bankruptcy  throughout  the  United 
States,"  passed  August  19,  1841,  was  repealed  March  3,  1843.  There  was  a  prior 
act  for  the  same  purpose,  passed  in  1800,  and  repealed  in  1803.  The  difficulty  of 
defining  precisely  what  classes  of  debtors  can  constitutionally  be  embraced  by  a 
national  bankrupt  act, — the  intolerable  litigation,  expense  and  delay,  which  pro- 
ceedings in  bankruptcy  have  always  been  found  to  occasion, — and  the  frauds  and 
abuses  to  which  the  system  has  invariably  led, — are  reasons  which  will  probably 
deter  the  present  generation  at  least  from  renewing  the  experiment  of  a  Federal 
bankrupt  law. 

Assignees  in  bankruptcy  under  the  act  of  1841  are  therefore  a  small  and  diminis- 
ing  number,  so  that  the  case  reported  above  has  but  little  prospective  importance, 
so  far  as  it  determines  only  the  right  of  such  assignees  to  redeem.  But  the  reason- 
ing of  the  case  is  equally  applicable  to  the  cases  of  voluntary  assignees  for  the  ben- 
efit of  creditors  and  assignees  under  State  insolvent  and  bankrupt  acts ;  which 
gives  it  a  general  importance. 
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the  complaint)  on  November  22, 1842,  but  in  reality  subsequent 
to  that  date.  Pursuant  to  that  decree,  such  parts  of  the  mort- 
gaged premises  as  had  not  been  released,  were  sold  in  several 
parcels  to  various  purchasers  on  January  7,  1843,  for  the 
aggregate  sum  of  $19,351.12.  Deeds  to  the  purchasers  were 
subsequently  executed,  under  which  the  defendants  in  this 
action,  some  directly,  but  most  of  them  by  subsequent  con- 
veyances, now  hold  their  respective  lots. 

Waddell,  the  assignee,  conveyed  to  the  plaintiff,  McKibben's 
interest  in  the  mortgaged  premises,  by  a  deed  bearing  date  on 
November  24,  1845,  for  fifty  cents,  and  Strong's  interest  in 
said  premises,  by  two  deeds,  dated  respectively  on  March  5 
and  18,  1S46,  each  for  the  consideration  of  one  dollar.  In 
February,  1846,  the  plaintiff  tendered  to  Abraham  and  Henry 
Boernm  the  amount  of  the  unpaid  principal  and  interest  of 
the  mortgage,  with  such  taxes  and  assessments  on  the  mort- 
gaged premises  as  they  had  paid,  which  tender  was  refused  by 
them.  The  plaintiff  now  asks  and  demands  that  it  may  be 
ordered  and  adjudged  that  he  is  entitled  to,  and  may  redeem 
the  said  premises  from  the  said  mortgage ;  that  an  account 
may  be  taken  of  what  is  now  due,  the  interest  to  be  calculated 
up  to  the  time  of  his  tender,  and  no  longer ;  and  that  upon 
the  payment  of  what  may  be  found  to  be  due  within  a  period 
to  be  prescribed  by  the  court,  the  defendants  may  be  decreed 
to  surrender  to  the  plaintiff  possession  of  the  premises  held  by 
them,  with  their  title  deeds,  and  to  re-convey  and  re-assign 
such  premises  to  him,  free  from  all  charges  and  incumbrances. 

It  is  quite  apparent,  from  the  facts  which  I  have  stated,  that 
if  the  plaintiff  has  acquired  any  interest  in  the  premises  in 
dispute,  it  is  as  a  prowling  assignee.  Waddell,  the  assignee  in 
bankruptcy,  although  apprised  by  the  inventory  annexed  to 
McKibben's  petition,  that  he  and  his  co-tenant  were  entitled 
to  the  equity  of  redemption  in  the  mortgaged  premises,  and 
that  proceedings  to  foreclose  the  mortgage  had  been  instituted, 
made  no  effort  to  be  substituted  as  a  party.  Although  the  act 
gave  him  the  right,  and  if  the  interest  of  creditors  required  it, 
made  it  his  duty  to  do  so,  he,  without  any  attempt  to  interfere, 
suffered  the  foreclosure  suit  to  proceed  to  judgment,  sales  to 
be  made  to  innocent  purchasers,  the  lands  to  be  held  and 
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improved  by  them  or  their  vendees  for  upwards  of  two  years, 
and  then  conveyed  a  supposed  right  (for  the  benefit  of  credit- 
ors) for  the  sum  of  two  dollars  and  fifty  cents — a  sum  which 
•was  probably  insufficient  to  pay  the  expenses  of  the  transac- 
tion. These  circumstances  must  have  been  known  to  the 
plaintiff,  and  he  must  have  supposed,  too,  that  he  could  not 
enforce  his  claims,  if  at  all,  without  expensive  litigation,  and 
to  the  prejudice  of  those  who  had  acted  in  good  faith,  and 
doubtless  with  ordinary  caution.  Still,  a  prowling  assignee, 
and  especially  one  who  has  purchased  under  an  official  sale, 
may  have  a  right  to  redeem  (Anon,  3  Atk.,  313*),  and  if  "  the 
law  allows  it,"  the  court  must  "  award  it." 

The  plaintiff  contends  that  the  decree  in  the  foreclosure  suit 
did  not  bar  the  equity  of  redemption,  as  the  right  of  the  own- 
ers, who  were  two  of  the  original  defendants,  had  during  its 
progress  become  vested  in  their  assignee  in  bankruptcy,  who 
had  not  been  made  a  party.  This  is  his  main  position,  and  if 
he  fails  in  establishing  that,  he  must  fail  altogether. 

There  can  be  no  doubt  as  to  the  existence  or  soundness  of 
the  rule,  that  in  an  equitable  action  in  rem  relative  to  real 
estate,  the  interest  of  a  purchaser  from  one  of  the  defendants 
during  the  dependency  of  the  suit,  is  barred  by  the  decree, 
although  such  purchaser  may  not  have  been  made  a  party. 
Lord  Bacon,  in  the  fourth  volume  of  his  works  (p.  515)  says, 
that  "  no  decree  bindeth  any  that  cometh  in  bonafide  by  con- 
veyance from  the  defendant  before  the  bill  exhibited,  and  is 
made  no  party  neither  by  bill  or  order ;  but  when  he  cometh 
in  pendente  lite,  and  while  the  suit  is  in  full  prosecution,  and 
without  any  order  of  allowance  or  privity  by  the  court,  then 
regularly  the  decree  bindeth."  In  the  case  of  the  Bishop  of 
"Winchester  v.  Paine,  (11  Ves.  R.,  194),  Sir  William  Grant  says, 
that  "  he  who  purchases  during  the  pendency  of  the  suit  is 
bound  by  the  decree  that  may  be  made  against  the  person 

*  The  case  cited  was  a  bill  by  a  prowling  assignee  to  redeem  mortgaged  premises. 
The  chancellor  after  expressing  regret  under  the  circumstances  that  he  could  not 
grant  redemption  in  favor  of  the  original  borrowers  of  the  money,  said  : — 

But  though  they  have  conveyed  away  all  their  right,  yet  even  in  the  case  of  the 
assignee  of  the  equity  of  redemption,  if  there  are  circumstances  which  would  induce 
the  court  to  decree  a  redemption  in  favor  of  the  representative  of  the  mortgagor,  the 
assignee  who  stands  in  his  place  will  have  the  benefit  of  it. 
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from  whom  he  derives  title;  the  litigating  parties  are  exempt- 
ed from  the  necessity  of  taking  any  notice  of  a  title  so 
acquired,  as  to  them  it  is  as  if  no  such  title  existed,  otherwise 
suits  would  be  interminable,  or,  which  would  be  the  same 
in  effect,  it  would  be  in  the  pleasure  of  one  party  at  what 
period  the  suit  should  be  determined.  The  rule  may  some- 
times operate  with  hardship,  but  general  convenience  requires 
it."  These  remarks  were  cited  with  approbation,  and  the 
principle  was  fully  recognized  by  Chancellor  Kent  in  Murray 
v.  Ballou,  (1  Johns.  Ch.  R.,  578). 

The  rule  is  generally  laid  down  without  any  exception  or 
modification.  Its  terms  are  sufficiently  broad  to  include  the 
assignees  of  a  bankrupt  or  insolvent  debtor,  who  are  techni- 
cally purchasers  of  the  real  estate.  Chancellor  AVal  worth 
seems  to  think  that  such  assignees  are  exempt  from  the  rule. 
The  reason  given  by  him  (Sedgwick  v.  Cleveland,  7  Paige, 
291),  is,  that  the  assignee  upon  whom  the  interest  of  the 
defendant  has  been  cast  by  operation  of  law  for  the  benefit 
of  others,  has  a  right  to  be  heard  for  the  protection  of  that 
interest.  So  indeed  he  has,  and  it  would  be  erroneous  to 
refuse  him  the  exercise  of  it  if  he  should  claim  it.  But  where 
would  be  the  injury,  if  it  should  be  left  to  his  option  to  claim 
it  or  not?  If  the  right  should  be  of  any  probable  value,  it 
would  be  the  duty  of  the  assignee  to  take  affirmative  action 
to  sustain  it,  and  make  it  available  for  the  benefit  of  the  credi- 
tors. If  it  should  be  worthless,  there  would  seem  to  be  no 
reason  why  the  plaintiff,  whose  proceedings  had  been  origi- 
nally correct,  should  be  put  to  a  useless  additional  expense  by 
reason  of  the  conduct  of  an  opponent,  in  which  he  had  no 
participation.  There  would  seem  to  be  no  good  reason  for 
infringing  a  useful  general  rule,  merely  because  an  assignee 
might  abuse  or  neglect  his  trust. 

Possibly,  it  might  be  a  violent  presumption,  that  an  assignee 
would  ordinarily  have  actual  notice  of  the  pendency  of  a  suit 
against  the  bankrupt,  particularly  where  the  initiatory  proceed- 
ings in  bankruptcy  had  been  instituted  against  him  without  his 
concurrence.  But  since  the  passage  of  our  first  statute,  relative 
to  filing  notices  of  lispendens,  (/MWS  of  1823,  213,  g  11),  a  know- 
ledge of  the  pendency  of  suits  in  equity  relative  to  real  estate  is 
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easily  attainable.  The  inventory  of  the  estate  of  a  bankrupt, 
or  of  an  insolvent  debtor,  would  apprise  his  assignee  of  the 
location  and  description  of  the  real  estate,  and  if  that  should 
not  set  forth  (as  it  did  in  this  case,)  that  it  was  the  subject  of 
litigation,  the  fact  might  be  readily  ascertained  at  the  office  of 
the  clerk  of  the  proper  county.  Section  3  of  the  Bankrupt 
Act  of  1841  provided  that  all  suits  in  which  the  bankrupt  is  a 
party,  might  be  prosecuted  or  defended  by  the  assignee  to 
their  conclusion,  in  the  same  way,  and  with  the  same  effect, 
as  they  might  have  been  by  the  bankrupt.  With  the  know- 
ledge which  he  could  obtain  from  the  notice  of  lispendensy 
and  the  power  to  interfere  in  the  suit  given  to  him  by  the 
act,  he  could  do  full  justice  to  the  creditors  without  being 
brought  in  as  a  party  by  the  plaintiff. 

Chancellor  Walworth  cites  but  one  (and  that  American) 
authority  for  his  position,  that  the  assignee  of  a  bankrupt, 
constituted  during  the  pendency  of  a  suit,  must  be  made  a 
party,  in  order  that  the  judgment  should  bind  any  part  of  the 
assigned  property.  It  seems  to  be  the  rule  in  England,  that 
bankruptcy  in  either  party,  does  not  abate  the  suit,  whether 
in  equity  or  at  law.  (1  Cookds  B.  Z.,  621,  4;  Hewitt  v, 
Mantell,  2  Wils.  7?.,  372,  by  Bathurst,  J.)  The  assignee 
may  undoubtedly  be  let  in  to  prosecute  or  defend  the  suit,  but 
it  should  be  at  his  own  option,  and  not  at  the  instance  of  the 
other  party,  and  if  he  should  not  elect  to  interfere,  the  judg- 
ment should  nevertheless  be  valid.  If  the  action  should  be 
against  the  bankrupt,  and  for  a  claim  which  would  be  barred 
by  his  certificate,  he  might  avail  himself  of  the  defence  even 
after  judgment.  But  surely  no  proceeding  in  bankruptcy 
could  preclude  the  holder  of  a  mortgage  from  instituting  or 
maintaining  an  action  to  coerce  the  sale  of  the  mortgaged 
property  for  the  satisfaction  of  his  debt.  The  case  cited  by 
the  chancellor,  (Deas  v.  Thorn,  3  Johns.  ./?.,  537,)  is  certainly  a 
strong  one,  to  show  that  the  assignee  must  be  made  a  party, 
if  the  objection  is  raised  during  the  progress  of  the  suit ;  but 
it  was  not  decided  in  that  case  that  if  the  action  is  suffered  to 
proceed  without  the  addition  or  substitution  of  the  assignee  as 
a  party,  a  judgment  would  be  ineffectual  as  to  the  assigned 
interest.  The  ordinary  effect  of  a  judgment  in  rem,  as  to- 
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real  estate,  is,  that  it  binds  the  original  parties  and  those  who 
may  have  succeeded  as  purchasers  to  their  interest,  as  to  the 
subject  matter  of  the  suit  during  its  pendency,  and  it  cannot 
be  divested  of  that  attribute  while  it  is  suffered  to  stand.  The 
judgment  in  the  foreclosure  suit  has  not  been  assailed  in  its 
totality.  The  plaintiff  has  not  made  any  attempt  to  set  it 
aside,  or  to  procure  a  judicial  declaration  of  its  entire  nullity, 
but  simply  seeks  to  arrest  one  of  its  conceded  incidents.  The 
decision  in  Deas  v.  Thorn,  had  no  reference  to  real  estate,  to 
which  the  rule,  that  purchasers  during  the  pendency  of  the 
suit  are  bound  by  a  judgment  against  the  original  parties  from 
whom  they  derive  title,  is  mainly  if  not  exclusively  applica- 
ble. The  rule  there  laid  down  should  not  be  extended  and 
applied  to  cases  where  it  would  be  productive  of  serious  and 
often  insurmountable  difficulties.  It  frequently  happens  in 
foreclosure  suits,  that  some  of  the  parties  entitled  to  the  equity 
of  redemption,  or  who  have  liens  upon  the  mortgaged  lands, 
are  residents  of  other  States,  or  of  parts  unknown,  and  in  the 
fluctuations  of  the  present  age,  they  may  become  bankrupts 
or  insolvent  debtors,  and  find  it  necessary  or  expedient  to  take 
the  benefit  of  some  act  for  the  relief  of  such  unfortunate  per- 
sons during  the  progress  of  a  suit.  Now,  if  in  such  cases  the 
judgments  would  be  ineffectual  unless  the  assignees  of  the 
bankrupt  or  insolvent  debtors  should  be  made  defendants,  it 
would  be  necessary  to  make  repeated  searches  in  the  offices 
where  their  papers  would  be  filed,  in  the  States,  districts  or 
counties  where  they  resided.  Even  then  there  would  not  be 
absolute  safety,  as  there  might  bo  many  changes  in  a  remote 
State,  such  for  instance  as  California,  during  the  progress  of  a 
letter  containing  the  result  of  a  search  to  the  place  of  its  des- 
tination. Under  such  a  rule,  there  could  not  be,  in  many 
cases,  any  reasonable  certainty  for  purchasers  at  sales  in  fore- 
closure suits,  however  regular  all  might  appear  from  availa- 
ble sources  of  information  ;  some  prowling  assignee,  under  an 
appointment  made  but  a  day  before  the  decree  of  sale,  might 
appear  a  year  or  two  afterward?,  and  tender  the  money  due 
on  the  mortgage,  and  thus  defeat  the  title  of  an  innocent  and 
indeed  cautious  purchaser  altogether.  But  the  evil  would 
extend  further — intended  purchasers  of  real  estates,  in  their 
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investigations  as  to  title,  would  often  have  to  extend  their 
inquiries  beyond  what  have  heretofore  been  considered  as  safe 
limits ;  and  where  a  mortgage  sale  of  recent  date  happened 
to  be  a  link  in  the  chain,  might  have  to  hunt  all  over  the 
Union,  to  ascertain  whether  some  defendant  in  the  foreclosure 
suit  had  not  during  its  pendency  become  a  bankrupt  or  insol- 
vent debtor,  and  made  an  official  or  other  assignment  of  his 
estate  to  some  one  who  had  not  been  constituted  a  party. 
Inconveniences,  it  is  true,  form  no  reason  for  setting  aside  or 
disregarding  a  well  settled  rule.  But  where  an  exception  to 
a  thoroughly  established  rule,  not  called  for  by,  but  in  oppo- 
sition to,  its  letter,  is  claimed,  the  fact  that  it  might  be  pro- 
ductive of  great  mischief  is  sufficient  to  prevent  its  allow- 
ance. 

Upon  the  whole,  I  am  satisfied  that  the  equity  of  redemp- 
tion of  McKibben  and  Strong,  and  all  claiming  under  them  as 
purchasers,  whose  title  accrued  after  the  notice  of  lispendens 
in  the  foreclosure  suit  was  filed,  including  their  assignee  in 
bankruptcy,  was  effectually  barred  by  the  decree  in  that  suit. 
It  is  therefore  unnecessary  that  I  should  consider  the  other 
questions  discussed  at  the  bar. 

The  complaint  must  be  dismissed  with  costs. 


MYERS  a.  JANES. 

Supreme  Court,  Second  District ;  At  Chambers,  October,  1856. 
COMMITMENT  FOR  CONTEMPT. — JURISDICTION. — ADJOURNMENT. 

Whether, — when  a  county  judge  adjourns  the  hearing  upon  an  order  to  show  cause 
why  a  judgment  debtor  previously  brought  before  him  upon  an  injunction  order 
for  his  examination,  should  not  be  punished  for  a  contempt  in  disobeying  the 
order,  and  nothing  is  done  upon  the  adjourned  day,  owing  to  the  absence  of  the 
judge, — the  judge  loses  jurisdiction,  so  that  he  cannot  afterwards  make  an  order 
to  punish  for  the  contempt, — Query 1 

Where  the  proofs  upon  the  question  of  contempt  are  closed,  but  no  order  of  commit- 
tal is  made,  for  the  reason  that  the  papers  do  not  show  the  amount  of  plaintiff's 
judgment,  and  time  is  given  to  the  plaintiff  until  a  set  day  to  put  in  proof  of  the 
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amount  of  the  judgment,  this  is  not  such  an  adjournment  as  that  the  judge  loses 
jurisdiction  if  no  further  proceedings  are  had  on  the  set  day. 

\Vhat  is  the  "  ortice  "  of  a  county  judge  f 

A  party  committed  for  contempt  will  not  be  discharged  for  a  mere  irregularity  in 
the  proceedings  in  the  course  of  which  his  committal  was  made  if  the  officer 
had  jurisdiction. 

"Where  in  the  course  of  supplementary  proceedings  an  order  is  made  requiring  the 
judgment  debtor  to  show  cause  why  he  should  not  be  punished  for  contempt  in 
violating  the  order  for  his  examination,  the  jurisdiction  to  commit  is  derived  from 
the  original  order  on  which  the  proceedings  are  founded,  not  from  the  order  to 
show  cause  why  the  party  should  not  be  punished. 

Habeas  corpus,  to  discharge  a  party  committed  for  a  con- 
tempt in  disobeying  an  injunction  order  for  his  examination  as 
a  judgment  debtor. 

On  March  8,  1856,  an  injunction  order,  in  the  usual  form, 
•was  granted,  requiring  the  defendant  Isaac  R.  Janes  to  appear 
before  II.  A.  Nelson,  county  judge  of  Dutchess  county,  on 
March  11  next.  lie  did  not  appear,  he  collected  a  debt  due 
him,  and  after  March  11  sold  a  note  he  held  at  the  time 
of  the  service  of  the  order.  In  July  an  order  was  made 
requiring  him  to  show  cause  why  he  should  not  be  punished 
for  collecting  the  debt  and  not  appearing.  On  July  12,  he 
was  excused  for  the  non-appearance  on  his  submitting  to  be 
examined,  and  was  adjudged  guilty  for  collecting  the  debt. 
On  the  examination  it  first  appeared  that  he  had  sold  the  note. 
The  plaintiff  had  leave  to  file  an  affidavit  showing  the  amount 
<hic  on  the  judgment,  which  affidavit  was  filed  ;  but  no  order 
was  then  made  convicting  the  defendant  of  contempt.  On 
July  19,  an  order  was  made  reciting  the  previous  proceedings, 
and  requiring  the  defendant  to  show  cause  on  July  24,  at  12 
o'clock,  at  the  "office"  of  the  county  judge  in  Poughkeepsie, 
why  he  should  not  be  punished  for  collecting  the  debt  and  sell- 
ing the  note. 

The  defendant  called  at  the  private  law-office  of  the  county 
judge  at  12  o'clock  on  the  24th.  At  that  hour  the  judge  was 
engaged  in  holding  court,  in  the  court-room  ;  and  the  defend- 
ant, finding  him  absent,  departed.  In  the  course  of  the  same 
afternoon  an  order  was  made  as  upon  the  default  of  defendant, 
adjudging  him  guilty  of  contempt,  and  requiring  him  to  pay 
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&  fine  and  the  costs  of  .the  proceedings,  and  requiring  the 
sheriff  to  commit  him  till  the  payment  of  the  fine,  costs  and 
sheriff's  fees.  To  be  released  from  this  commitment  under 
this  order,  he  procured  this  writ  of  habeas  corpus  from  Justice 
Emott. 

Geo.  W.  Paine  opposed  the  discharge. 

EMOTT,  J. — The  return  to  this  writ  of  habeas  corpus  shows 
that  the  prisoner  is  in  the  custody  of  the  sheriff,  under  process 
issued  by  the  county  judge  of  Dutchess  county  upon  a  final 
adjudication  made  by  him  that  the  defendant  had  been  guilty 
of  a  contempt  in  disobeying  an  order  in  a  supplementary  pro- 
ceeding under  chapter  2  of  title  9  of  the  Code.  The  return 
alleges  a  legal  ground  for  the  detention  ;  but  the  prisoner  has 
put  in  an  answer  alleging  that  certain  facts  are  not  properly 
stated  in  the  return,  and  that  certain  allegations  then  made  are 
untrue.  The  conclusion  which  it  is  sought  to  establish  on  the 
part  of  the  petitioner  is  that  the  officer  by  whom  the  final  ad- 
judication of  contempt  was  made,  and  by  whom  the  process 
was  issued,  had  not  at  the  time  jurisdiction  to  make  such  an 
order  or  issue  the  warrant.  This  is  the  only  ground  upon 
which  the  return  can  be  impeached  or  of  the  proceedings 
inquired  into.  If  this  allegation  is  made  out,  the  prisoner 
must  be  discharged. 

It  is  not  denied  but  that  the  county  judge  had  jurisdiction 
of  the  subject  matter  of  the  proceedings  in  the  course  of  which 
the  alleged  contempt  was  committed,  nor  is  it  denied  that  at 
the  commencement  of  the  examination,  the  officer  had  pro- 
perly acquired  jurisdiction  of  the  person  of  the  petitioner. 
The  fact  which  the  petitioner  seeks  to  make  out  is  that  the 
jurisdiction  was  subsequently  lost. 

First  it  is  said  that  in  the  course  of  these  supplementary 
proceedings  an  adjournment  was  made  by  the  officer,  with  the 
consent  of  the  parties,  to  July  14.  No  hour  of  the  day  is 
specified  to  have  been  fixed  for  this  adjourned  hearing ;  and 
on  the  14th,  Judge  Nelson  was  absent  from  the  city  until  after 
six  o'clock  in  the  evening,  and  then  it  is  said  the  original  pro- 
ceedings fell  to  the  ground,  and  the  judge  lost  jurisdiction  of 
the  petitioner,  and  of  the  case,  so  that  he  could  not  afterwards 
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make  any  order  to  punish  him  for  a  contempt  previously  com- 
mitted by  a  violation  of  the  order  by  which  the  proceedings 
were  instituted. 

Without  stopping  to  consider  whether  this  would  be  so,  I 
think  there  is  not  enough  in  the  proofs  before  me  to  establish 
this  state  of  facts  contended  for. 

The  attorneys  for  the  respective  parties  are  directly  in  con- 
flict in  their  recollections  of  what  transpired  on  Saturday  the 
12th  of  July.  This  conflict  it  would  be  difficult  for  me  to 
decide  were  it  not  for  what  is  stated  by  Judge  Nelson.  In 
addition  to  his  statement  that  to  the  best  of  his  recollection  no 
adjournment  was  had,  and  nothing  left  to  be  afterwards  done, 
except  merely  to  supply  the  want  of  formal  proof  of  the 
amount  due  on  the  plaintiff's  judgment,  he  also  states  that  he 
had  decided  the  question  of  the  alleged  contempt  for  which  Janes 
was  then  brought  in  on  the  order  to  show  cause  on  that  day  (the 
12th),  and  had  announced  his  decision.  lie  also  says  that  the 
other  violation  of  the  order  of  examination  was  discovered  on 
the  debtor's  examination  on  that  day,  but  that  no  commitment 
was  then  made,  nor  any  further  steps  then  taken  to  punish  the 
contempt,  because  the  affidavits  and  proofs  did  not  accurately 
disclose  the  amount  due  on  the  judgment.  Whether  the  mat- 
ter was  then  finally  decided  or  any  adjudication  made,  or 
whether  the  proof  was  closed,  or  whether  it  was  adjourned  to 
the  14th  for  further  hearing  and  more  proofs,  must  depend 
upon  the  return,  and  therefore  must  mainly  be  determined  by 
the  recollection  of  the  officer  holding  the  examination. 

An  adjournment,  if  any  took  place,  was  his  act,  and  not 
that  of  the  parties,  nor  could  it  ever  have  been  made  by  their 
agreement  alone.  In  the  direct  conflict  of  the  testimony  of 
the  counsel  engaged  therefore,  I  can  see  no  other  course  than 
to  rely  upon  the  return  and  recollection  of  the  county  judge, 
and  as  he  states  positively  that  he  had  arrived  at  a  decision  as 
to  the  first  contempt,  and  that  no  offer  of  any  further  evidence 
or  explanation  by  the  defendant  on  any  point  in  the  case  was 
made  to  or  entertained  by  him,  I  am  satisfied  that  no  adjourn- 
ment was  intended  or  made  by  the  county  judge  on  July  12, 
and  therefore  cannot  hold  that  he  then  lost  jurisdiction  of  the 
matter. 
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After  this  an  order  was  made  by  Judge  Nelson  for  the 
defendant  to  show  cause  before  him  why  he  should  not  be 
punished  for  two  contempts  committed  by  violations  of  his 
order  of  examination.  This  order  was  returnable  at  the  office 
of  the  comity  judge  on  July  24,  at  12  M.  On  that  day  the 
judge  was  occupied  holding  a  court  of  sessions  at  the  court 
house  until  after  one  o'clock.  The  defendant  did  not  appear 
before  him  at  the  court  house  nor  at  his  office  after  he  went 
there,  and  he  was  thereupon  adjudged  to  have  committed 
contempts  in  the  points  specified  in  the  order  to  show  cause, 
and  on  that  determination  the  warrant  was  issued  by  which'he 
is  now  held. 

It  is  contended  that  as  the  county  judge  was  not  at  his  law- 
office  in  Market-street  at  12  M.  of  this  day  or  between  that 
and  1  P.  M.,  he  lost  his  jurisdiction,  and  could  not  make  such 
an  order  or  issue  such  a  warrant  as  this.  It  is  at  least  doubt- 
ful whether  Janes  was  not  bound  to  present  himself  at  the  hour 
specified,  before  the  county  judge  at  the  court  house.  The 
order  to  show  cause  did  not  specify  an  office  at  any  particular 
place  except  in  the  city  of  Poughkeepsie,  and  it  would  not  be 
an  unreasonable  construction  to  hold  that  the  court-room  is  as 
much  the  office  of  the  county  judge,  when  he  is  engaged  there 
in  the  public  business,  as  his  private  law-office. 

But  whether  this  be  so  or  not,  the  whole  question  is  one  of 
regularity  merely,  and  not  of  jurisdiction.  The  jurisdiction  of 
the  officer  was  not  acquired  by,  and  did  not  depend  upon,  the 
service  or  return  of  the  order  to  show  cause.  The  defendant  was 
regularly  before  him  on  an  order  made  in  proceedings  supple- 
mentary to  execution  which  were  still  pending.  In  the  course 
of  these  proceedings  he  had  the  right  to  punish  the  defendant 
for  any  contempt  or  violation  of  his  lawful  order  which  he  had 
committed.  The  return  shows  that  he  did  so,  and  on  the  return 
all  the  proceedings  to  punish  this  contempt  appear  regular.  If 
the  adjudication  that  the  defendant  had  committed  a  contempt 
was  made  a  few  minutes  after  the  hour  or  not  at  the  precise 
place  set  for  the  defendant  to  show  cause  why  he  should  not 
be  punished  for  the  alleged  contempt,  that  may  have  been 
irregular,  but  it  does  not  affect  the  jurisdiction  of  the  officer, 
because  that  did  not  depend  upon  the  order  to  show  cause,  and 

VOL.  III.— 20 


306  ABBOTTS'  PRACTICE  REPORTS. 


Churchill  a.  Trapp. 


therefore  the  return  cannot  be  impeached  or  questioned  as  to 
the  proceedings  on  July  24  on  this  particular. 

The  return  shows  an  adjudication  and  process  of  a  competent 
officer  having  jurisdiction  of  the  subject  matter  and  of  the 
person  of  the  defendant,  and  that  is  all  that  I  am  allowed  to 
inquire  into  in  these  proceedings. 

The  prisoner  must  be  remanded. 


CHURCHILL  a.  TRAPP. 

Supreme  Court,  Sixth  District ;  General  Term,  October,  1856. 
DEMURRER. — JOINDER  OF  PARTIES. — EXECUTOR. 

A   defendant  against  whom  a  cause  of  action  is  stated  in  the  complaint,  cannot 

demur  thereto,  on  the  ground  that  another  person  is  improperly  made  a  defendant 

with  him. 
It  is  in  cases  where  there  are  too  few  parties,  not  where  there  are  too  many,  that 

the  Code  permits  a  defendant  to  demur  to  the  complaint  for  defect  of  parties. 
The  executor  of  the  endorser  of  a  promissory  note  may  be  sued  with  the  maker  of 

such  note,   although  the  maker  is  solvent ;    but  separate  judgments  must  b« 

entered  against  the  defendants  in  such  action.    (By  Balcora,  J.) 
The  executor  of  the  endorser  cannot  demur  to  the  complaint  in  such  action  for  a 

miajoinder  of  defendants,  if  the  complaint  states  facts  sufficient  to  constitute  a 

cause  of  action  against  him  in  his  representative  character. 

Demurrer  to  complaint. 

This  action  was  brought  by  W.  E.  Churchill  and  others 
against  William  Trapp,  and  Myron  II.  Ferris  executor  of 
Charlotte  Ilerrick.  The  action  was  upon  a  promissory  note 
of  which  the  following  is  a  copy. 

"Elmira,  April  26<A,  1854. 

"$611,40.  Nine  months  after  date  we  promise  to  pay  to 
the  order  of  Charlotte  Ilerrick,  six  hundred  and  eleven  dol- 
lars and  forty  cento,  at  the  Bank  of  Chemung,  Elmira,  N.  Y., 
value  received. 

"  WM.  TRAI-P  &  Co." 
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The  complaint  stated  that  the  firm  of  "  William  Trapp  & 
•Co."  consisted  of  William  Trapp  and  Charlotte  Herrick,  and 
that  the  latter  was  the  payee  named  in  the  note ; — that  Char- 
lotte Herrick  endorsed  the  note  and  afterwards  died,  leaving 
a  will,  of  which  the  defendant  Ferris  was  the  sole  executor ; 
that  the  note  not  being  paid  when  it  became  due  was  properly 
protested.  The  complaint  showed  a  good  cause  of  action 
against  the  defendant  Trapp,  as  surviving  maker  of  the  note. 
It  also  stated  a  good  cause  of  action  against  the  defendant 
Ferris,  as  executor  of  the  will  of  Charlotte  Herrick,  deceased> 
by  reason  of  her  liability  as  endorser  of  the  note ;  but  there 
was  no  allegation  in  the  complaint  that  the  defendant  Trapp, 
was  insolvent.  The  plaintiffs  then  demanded  judgment  by  the 
complaint  "  against  said  defendant,  Myron  H.  Ferris,  as  execu- 
tor as  aforesaid,  for  six  hundred  and  eleven  dollars  and  forty 
cents,  with  seventy-five  cents  notary's  fees,  the  expense  of  pro- 
testing said  note,"  besides  costs  and  interest. 

The  defendant  Ferris  alone  demurred  to  the  complaint,  spe- 
cifying the  following  grounds,  among  others. 

That  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  defendant  Ferris,  either  personally  or 
as  executor. 

That  it  did  not  state  facts  entitling  plaintiff  to  a  judgment 
binding  the  estate  of  defendant's  testator. 

That  it  did  not  show  the  insolvency  of  William  Trapp,  the 
surviving  partner. 

That  the  defendant  Ferris  had  been  improperly  joined  as 
defendant. 

At  the  September  circuit,  held  in  Chemung  county  in  1855, 
by  Mr.  Justice  Shankland,  the  demurrer  was  overruled  and 
the  defendant  Ferris  had  leave  to  answer  the  plaintiff's  com- 
plaint within  twenty  days  on  payment  of  costs.  From  this 
decision  the  defendant  Ferris  now  appealed  to  the  general 
term  of  this  court. 

Hart  &  Benn,  for  appellant. 

Brooks  <&  Tomlinson,  for  respondents. 

BY  THE  COURT — BALCOM,  JUSTICE. — As  the  note  upon  which 
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the  action  was  brought  IB  joint  and  not  several,  there  would  be 
no  cause  of  action  stated  in  the  complaint  against  Ferris  as 
executor  of  the  will  of  Charlotte  Herrick  deceased,  if  his  lia- 
bility rested  upon  the  fact  that  the  testatrix  was  one  of  the 
joint  makers  of  the  note,  because  there  is  no  allegation  in  the 
complaint  that  Trapp,  the  surviving  maker,  is  insolvent. 
(4  Barb.,  530 ;  H  Ib.,  644 ;  16  lb.,  289 ;  18  Ib.,  592 ;  20  Ib. 
339  ;  2  Denio,  576  ;  4  Seld.,  371).  But  the  liability  of  Ferris 
is  placed  upon  the  ground  that  Charlotte  Herrick  deceased 
was  the  endorser  of  the  note  and  that  her  estate  is  primarily 
liable  to  pay  such  note.  Had  she  lived,  her  liability  as 
endorser  of  the  note  would  have  been  several  and  not  joint. 
(Code,  §  120).  The  liability  of  her  executor  is  the  same. 
(2  Rev.  State.,  113,  §  2).  It  is  very  clear  that  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action  against  the 
defendant  Trapp  as  surviving  maker  of  the  note,  and  against 
the  defendant  Ferris  as  executor  of  the  endorser  of  such  note. 

Can  the  action  be  sustained  against  these  defendants,  in  the 
different  characters  in  which  they  are  sued  ?  There  seems  to  be 
sufficient  authority  to  authorize  the  joinder  of  these  defendants 
in  the  action,  although  they  are  charged  in  different  capacities, 
for  the  reason  that  the  original  parties  to  the  note  were  seve- 
rally liable,  to  pay  it ;  the  survivor  as  maker,  and  the  deceased 
as  endorser.  (Yorks  v.  Peck,  14  Barb.,  644;  Parker  v.  Jack- 
son, 16  Ib.,  33  ;  Code,  §  120).  Separate  actions  might  have 
been  brought  upon  the  note,  and  separate  judgments  may  be 
given  against  the  defendants  in  this  action  ;  nay,  there  must 
be  separate  judgments  in  the  action,  viz. : — one  against  Trapp 
personally,  and  another  against' the  estate  of  Charlotte  Her- 
rick deceased  ;  but  none  against  Ferris  personally,  unless  the 
facts  shall  authorize  the  court  to  charge  him  personally  with 
costs.  (Parker  a.  Jackson,  16  Barb.,  33  ;  8  How.  /V.  It.,  389; 
Cod*,  §  136,  §  274 ;  Peabody  v.  Washington  County  Mutual 
Insurance  Company,  20  Barb.,  339 ;  1  Kern.,  294). 

There  is  no  defect  of  parties  defendants.  (Code,  §  144,  subd. 
4).  Mr.  Justice  Mitchell  in  Voorhies  v.  Baxter,  (1  Abbotts' 
Pr.  It.,  43  ;  S.  C.,  18  Barb.,  593),  says  :— "  The  demurrer  was 
properly  overruled;  for  the  Code,  while  it  allows  a  demurrer 
for  defect  of  parties  does  not  allow  it  for  too  many  parties,  and 
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that  was  the  meaning  of  the  demurrer  in  that  case,"  referring 
to  Eicart  v.  Townsend,  (6  How.  Pr.  7?.,  460).  Mr.  Justice 
Strong  in  Peabody  a.  Washington  County  Mutual  Insurance 
Company,  (20  JSarb.,  342),  holds  the  following  language : 
"  Another  ground  on  which  the  decision  on  the  demurrer  was 
right — the  complaint  presenting  a  cause  of  action  in  favor  of 
one  of  the  plaintiffs — is  that  a  demurrer  will  not  lie  for  a  mis- 
joinder  of  parties.  The  defect  of  parties  for  which  a  demurrer 
is  allowed  under  section  144  of  the  Code,  is  a  deficiency  of  and 
not  too  many  parties."  (See  8  How.  Pr.  E.,  389 ;  12  /£.,  134). 
That  several  causes  of  action  have  been  improperly  united 
in  the  complaint  is  not  specified  as  a  ground  of  demurrer  ;  nor 
would  such  ground  be  tenable,  according  to  the  decisions 
before  cited,  had  it  been  taken.  The  judge  at  the  circuit  was 
right  in  overruling  the  demurrer.  His  decision  should  there- 
fore be  affirmed  with  costs. 

SHANKLAND,  J.,  concurred. 

MASON,  J.,  dissented. 

GRAY,  J.,  took  no  part  in  the  decision. 

Order  of  the  special  term  affirmed  with  costs. 


THE  PEOPLE  on  the  relation  of  DEBENETTI  a.  THE  CLERK 
of  the  NEW  YORK  MARINE  COURT. 

Court  of  Appeals ;    October   Term,   1856. 
MARINE  COURT. — APPEAL. — MANDAMUS. 

An  appeal  lies  from  the  general  term  of  the  New  York  Marine  Court  to  the  New 
York  Common  Pleas. 

An  appeal  from  the  decision  of  a  single  justice  of  the  Marine  Court,  lies  only  to  the 
general  term  of  that  court. 

The  objection  to  the  jurisdiction  of  the  Common  Pleas  over  an  appeal  from  a  judg- 
ment entered  upon  direction  of  a  single  justice  of  the  Marine  Court,  is  not  waived 
by  appearing  and  arguing  the  appeal  upon  the  merits  without  objecting. 

A  mandamus  is  the  proper  remedy  to  compel  the  clerk  of  an  inferior  court  to  issue 
execution  upon  its  judgment. 

Appeal  from  a  decision  of  the  general  term  of  the  Supreme 
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Court,  affirming  an  order  of  the  special  term  granting  a  man- 
damus. 

The  decision  appealed  from  is  reported  Ante,  57. 

Benj.  T.  Kusam  for  appellant.  I.  The  Supreme  Court  ha» 
no  authority  to  issue  the  writ  of  mandamus  in  a  case  of  this 
kind.  (Exp.  Hoyt,  13  Peters,  279 ;  Rex  v.  Bristow,  6  T.  R.  168 ; 
3  Black.  Comm.,  110;  Tapping  on  Mand.,  11-17;  110,  111 ;  6 
Ad.  cfe  R,  401.) 

II.  The  act  of  July  21, 1853,  does  not  alter,  amend  or  repeal 
the  provisions  of  the  Code,  (§§  351,  354,)  authorizing  appeals 
from  a  judgment  of  the  Marine  Court  to  the  Common  Pleas. 
1.  The  act  contains  no  express  words  to  that  effect.     2.  It  con- 
tains no  matter  which  can  be  construed  to  work  such  a  result 
by  implication.    3.  It  contains  no  negative  words.    4.  It  is  not 
in  conflict  with  the  Code.  (Exp.  Heath,  3  Hill,  42 ;  McClusky 
a.  Cromwell,  1  Kern.,  593 ;  Dwarris  on  Stats.,  638 ;  Williams 
a.  Potter,  2  Barb.,  316;  Williams  a.  Bigelow,  11  How.  Pr.  R., 
83 ;  Stafford  v.  Ingersoll,  3  Hill,  41 ;  Bowen  v.  Lease,  5  Hill, 
226;  Weeks  a.  Ellis,  2  Barb.,  319;  Van  Rensellaer  a.  Snyder, 
9  Ib.,  302.) 

III.  By  appearing  and  arguing  the  appeal  upon  the  merits, 
the  respondent  waived  any  irregularity  in  the  appeal  to  the 
Common  Pleas.   (The  People  on  rel.  White  a.  Erie  Common 
Pleas,  6  Wend.,  549 ;  Seymour  a.  Judd,  2  Comst.,  464 ;  Buel 
a.  Trustees  of  Lockport,  3  Cormt.,  197 ;  Embury  a.  Connor,  3 
Cirnist.,  518;  Weeks  a.  Lyon,  18  Barb.,  316;  Webster  a.  Hop- 
kins, 11  How.  Pr.  It.,  140 ;  Graxjie  a.  Freeland,  1  Comst.,  228.) 

Charles  E.  Birdsall  for  respondent.  I.  The  power  of  the 
Common  Pleas  to  review  judgments  of  the  Marine  Court  was 
taken  away  by  the  act  of  1853,  under  which  the  Marine  Court 
derived  power  to  review  any'and  all  judgments  therein,  en- 
tered by  direction  of  a  single  justice.  (The  People  on  rcl.  Fig- 
aniere  a.  The  Justices  of  the  Marine  Court,  2  Abbott*'  Pr.  R.y 
240). 

II.  If  nn  appeal  lies  at  all  from  the  Marine  Court  to  the- 
Common  Pleas,  it  lies  only  from  a  judgment  at  general  term;. 
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and  the  appeal  in  this  case  is  therefore  void ;  (Gracie  a.  Free- 
land,  2  Comst.,  228,)  and  the  judgment  of  the  Marine  Court  is 
still  in  force,  and  execution  may  issue  thereon  as  if  no  appeal 
had  been  taken.  (Loveland  v.  Burton,  2  Verm.,  521 ;  Bloom  v. 
Burdick,  1  Hill,  130 ;  6  Cow.,  585  ;  7  Cow.,  458 ;  9  Cow.,  227.) 

III.  The  Court  of  Common  Pleas  did  not  acquire  jurisdiction 
by  consent  of  parties ;  as  neither  consent  nor  acquiescence  of 
parties  can  give  the  appellate  court  jurisdiction.  (Clerke  v. 
Coun,  1  Munf.,  160 ;  Dudley  v.  Mayhew,  3  Comst.,  9  ;  Coffin 
v.  Tracy,  3  Cai.,  129 ;  Lindsey  v.  McLelland,  1  Bibb,  262 ; 
Bent  v.  Granes,  3  McCord,  280  ;  Folley  v.  The  People,  Breese, 
31 ;  Parker  v.  Munday,  Coxe,  70.) 

IY.  The  clerk  of  the  Marine  Court  is  the  only  person  autho- 
rized by  statute  to  issue  execution  upon  judgments  of  that 
court;  and  in  case  of  his  refusal,  no  process  whatever  can 
issue.  (Laws  rel.  to  City  of  N.  T.,  480,  §  11.) 

Y.  The  only  remedy  to  compel  the  clerk  of  the  Marine  Court 
to  issue  execution  is  by  mandamus.  (Regina  v.  The  Clerk  of 
County  Court  of  Surrey,  12  Eng.  Law  &  Eq.  JR.,  428  ;  Trus- 
tees of  the  Wabash  and  Erie  Canal  v.  Johnson,  2  Carter's 
(Ind.)  R.,  219 ;  The  People  v.  The  Judge  of  Wayne  County 
Court,  1  Mann.,  (Mich.)  359;  Locket  v.  Child,  11  Ala.,  640; 
The  People  v.  The  Supervisors  of  Greene,  12  Barb.,  217;  The 
People  v.  Steele,  2  Barb.,  397;  Exp.  Goodell,  14  Johns.,  325 ; 
Hall  v.  the  Supervisors  of  Oneida,  19  Johns.,  259 ;  Terhune  v. 
Barcalow,  6  Hoist.,  38 ;  Haight  v.  Turner,  2  Johns.,  371 ;  The 
People  v.  The  Superior  Court,  10  Wend.,  285 ;  The  People  v . 
Thorp,  12  Wend.,  183 ;  The  People  v.  The  Common  Pleas, 
Coleman,  55  ;  The  People  v.  The  Justices  of  Delaware,  1  Johns. 
Cos.,  181 ;  The  People  v.  The  Judges  of  Washington,  1  Cai., 
511 ;  The  People  v.  Brooklyn,  1  Wend.,  318  ;  Matter  of  the 
Justices  of  Williamsburgh,  1  Barb.,  34 ;  The  United  States  v. 
The  County  Commissioners,  1  Morris,  31.) 

BY  THE  COURT — MITCHELL,  J. — The  relator  commenced  an 
action  in  the  Marine  Court  of  the  city  of  New  York  against 
Manchin  and  others,  and  on  December  5,  1855,  obtained  judg- 
ment on  a  trial  before  a  single  justice  and  a  jury,  for  $250. 
On  the  8th  of  the  same  month  the  defendant  in  that  action 
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appealed  to  the  Common  Pleas  of  New  York,  where  the  judg- 
ment of  the  justice  was  reversed,  the  relator  appearing  in  that 
court  and  making  no  objection  to  its  want  of  jurisdiction,  but 
contesting  the  matter  on  its  merits.  Judgment  on  this  reversal 
was  entered  in  the  Common  Pleas,  on  March  5,  1856. 

The  relator,  insisting  that  the  Common  Pleas  had  no  power 
to  hear  a  case  from  the  Marine  Court  on  appeal,  until  it  had 
been  first  heard  at  the  general  term  of  the  last  named  court, 
applied  to  the  clerk  of  the  Marine  Court  to  issue  execution  on 
the  judgment  in  his  favor  in  that  court.  The  clerk  refused, 
and  he  then  applied  to  the  general  term  of  the  Marine  Court 
to  compel  the  clerk  to  do  so,  but  that  court  refused.  He  then 
obtained  from  the  Supreme  Court  an  alternative  mandamus  to 
the  clerk  to  compel  him  to  issue  the  execution  or  show  cause. 
On  the  return  showing  the  above  facts  an  alternative  mandamus 
issued  at  special  term.  This  judgment  was  affirmed  at  the 
general  term  of  the  Supreme  Court.  The  appeal  is  from  that 
judgment. 

The  legislature  has  deemed  it  expedient  lately  greatly  to 
increase  the  powers  of  the  Marine  Court.  Its  jurisdiction  was 
formerly  limited  in  most  cases  to  recovery  in  an  amount  not 
exceeding  one  hundred  dollars.  In  1852  its  powers  and  impor- 
tance were  much  increased,  its  three  justices  were  made  to 
hold  their  offices  for  six  years,  and  their  jurisdiction  extended 
ao  that  a  recovery  could  be  had  before  them  for  two  hundred 
and  fifty  dollars,  when  before  it  was  limited  to  one  hundred  dol- 
lars. (Laws  of  1852,  ch.  389).  In  1853  recoveries  were  allowed 
to  be  had  for  five  hundred  dollars;  and  to  induce  the  bringing 
of  actions  of  assault  and  battery,  false  imprisonment,  malicious 
prosecution,  libel  and  slander,  in  that  court  alone,  it  was  enact- 
ed that  where  such  actions  should  be  prosecuted  in  any  other 
court  in  the  city  of  New  York,  the  costs  should  be  limited  to 
the  amount  which  would  havo  been  recovered  in  that  court. 
(Laws  of  1853,  ch.  617).  That  court  was  also  authorized,  in 
the  same  manner  as  the  Court  of  Common  Pleas  and  the 
Superior  Court  of  that  city,  to  appoint  the  officers  necessary  to 
attend  it,  and  to  order  the  sheriff  to  supply  it  with  room,  attend- 
ants, fuel,  lights  and  stationery,  if  the  supervisors  should 
neglect  that  duty.  (Laws  of  1853,  ch.  229). 
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Previous  to  the  year  1853,  the  court  had  no  general  term  ; 
causes  were  tried  before  a  single  justice ;  but  there  was  no 
power  of  reviewing  them  before  the  justices  of  the  same  court 
at  a  general  term.  The  only  appeal  was  to  the  Common  Pleas, 
and  that  court  could  on  appeal  open  defaults  and  revise  judg- 
ments for  error  of  fact  as  well  as  of  law.  (Code,  §  366).  The 
great  increase  of  litigation  in  the  city  made  it  proper  (in  the 
view  of  the  legislature)  to  increase  the  dignity  and  power  of 
the  Marine  Court,  and  to  relieve  the  Common  Pleas  to  some 
extent.  Accordingly,  by  the  act  of  1853  (Laws,  ch.  617,  §  5), 
the  Marine  Court  was  authorized  to  appoint  general  terms  at 
such  times  as  it  might  deem  proper,  and  to  hear  appeals  at 
such  general  terms.  Before  this  act,  the  Court  of  Common 
Pleas,  as  before  stated,  was  to  open  defaults.  By  section  5  of 
this  act  this  power  was  conferred  on  the  justice  who  tried  the 
cause,  with  great  discretionary  power, — "  on  such  terms  as  may 
be  just  and  proper."  The  remaining  parts  of  that  section  lead 
to  the  present  controversy.  It  is  necessary  to  refer  to  nearly 
the  whole  of  it. 

It  is  as  follows  :  "  Any  one  of  the  justices  of  said  court  shall 
have  the  power  to  open  defaults  on  such  terms  as  may  be  just 
and  proper  in  all  actions  tried  before  him  ;  and  an  appeal  may 
be  taken  upon  the  same  from  a  judgment  entered  by  the 
direction  of  a  single  justice  of  the  said  court  to  the  justices 
thereof  at  a  general  term,  in  the  same  manner  and  with  the 
like  effect  as  appeals  in  the  Supreme  Court  from  the  decision 
of  a  single  judge  to  the  general  term,  and  the  same  costs  and 
disbursements  allowed  as  on  appeals  from  justices'  courts  to 
the  Common  Pleas." 

Section  6  repeals  all  acts  and  parts  of  acts  in  conflict  with 
this  act. 

It  was  at  one  time  contended  that  the  appeal  to  the  general 
term  lay  only  on  a  judgment  by  default.  Both  the  Common 
Pleas  and  the  Supreme  Court  agreed  that  so  narrow  a  construc- 
tion of  the  act  could  not  be  allowed.  A  general  term  would 
hardly  be  created  for  so  trivial  a  purpose,  and  especially  in  a 
matter  which  is  always  considered  almost  if  not  quite  discre- 
tionary in  the  ^primary  tribunal.  The  appeal  allowed  is  not 
from  an  order,  but  from  a  judgment  entered  by  a  single 
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justice.  The  opening  of  a  default,  or  the  refusal  to  open  it,  is 
an  order,  merely,  and  not  a  judgment.  -The  expression,  "an 
appeal  may  be  taken  upon  the  same  from  a  judgment  entered 
by  the  direction  of  a  single  justice,"  must  be  read,  "  an  appeal 
from  a  judgment  entered  by  the  direction  of  a  single  justice 
may  be  taken  upon  the  same."  This  transposition  carries  out 
the  purpose  of  the  legislature,  and  changes  none  of  the  words 
in  the  sentence.  The  same  conclusion  was  arrived  at  in  the 
Supreme  Court  and  Common  Pleas,  they  holding  that  the 
words  "  upon  the  same  "  referred  to  the  previous  words  "  all 
actions." 

A  judgment  in  the  Marine  Court  is  entered  by  the  direction 
of  a  single  justice,  whether  it  be  entered  by  default,  or  on 
trial  before  the  justice  with  a  jury,  or  by  him  alone  without  a 
jury.  The  reference  to  the  trial  by  a  single  justice  was  made 
only  in  contradistinction  to  trials  at  the  general  term.  The 
review  before  the  general  term  is  thus  allowed  as  to  all  judg- 
ments, without  regard  to  the  mode  of  trial,  except  it  may  be 
on  default,  when  the  specific  remedy  is  prescribed  of  an  appli- 
cation to  the  single  justice  who  tried  the  cause.  In  this,  also, 
the  Common  Pleas  and  the  Supreme  Court  agree ;  the  points 
in  which  they  differ  are  these.  The  Common  Pleas  hold  that 
the  general  term  has  no  jurisdiction  as  to  matters  of  fact — the 
Supreme  Court  makes  no  such  distinction.  The  Common 
Pleas  hold  that  the  unsuccessful  party  has  his  election  to 
appeal  to  the  general  term  of  the  Marine  Court,  or  to  the 
Common  Pleas — the  Supreme  Court  hold  that  he  must  first 
apply  to  the  general  term  of  the  Marine  Court,  and  pass 
through  it  before  he  can  reach  the  Common  Pleas ;  the  latter 
view  being  really  more  complimentary  to  the  Common  Pleas, 
and  nearly  completing  its  resemblance  to  the  highest  court  in 
the  State,  so  far  as  relates  to  its  control  over  the  Marine  Court.* 

•  For  the  viewt  adopted  by  the  Supreme  Court.  »er  their  decision  in  this  cate, 
Ante,  57;  alto  The  People  on  rel.  White  a.  The  Justices  am!  clerk  of  the  N.  Y. 
Marine  Court,  Ante,  & ;  The  People  on  rel.  Figaniere  a  The  Justice*  of  the  N  Y. 
Marine  Court,  2  Ante,  126.  240. 

The  following  it  the  tubulance  of  the  opinion  of  the  Common  Pleat  in  I/a  Farge 
a.  Norrit,  N.  Y.  Common  Pleat,  Sp.  T,  May,  1856. 

!  V.KAIIAM,  F.  J.  Preriout  to  the  pattage  of  the  act  of  1853  (I^air*  of  1853.  1165), 
there  can  be  no  doubt  at  to  the  proper  construction  of  the  proritiont  of  the  Code 
regulating  appeals  from  the  Marine  Court. 
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The  construction  upheld  by  the  Common  Pleas  would  lead 
to  a  confusion,  which  ought  not  to  be  attributed  to  the  legis- 

The  statute  directs  that  the  appeal  shall  be  taken  from  the  judgment  by  serving 
a  notice  of  appeal  within  twenty  days  after  the  judgment,  on  the  justice  or  his  clerk, 
and  on  the  respondent,  and  by  paying  to  the  justice  the  costs  and  the  fee  for  making 
the  return. 

There  are  also  other  provisions  showing  that  the  legislature  throughout  contem- 
plated that  the  proceeding  on  appeal  was  to  be  taken  only  in  reference  to  the  justice 
who  tried  the  cause  and  rendered  the  judgment ;  that  he  alone  was  to  be  proceeded 
against  by  attachment  to  compel  the  return.  If  the  justice,  whose  judgment  is 
appealed  from,  is  dead  or  removed  from  the  State,  then  the  appellate  court  is  to 
examine  witnesses  on  oath  :  and  if  he  has  removed  to  any  other  county,  he  may  be 
compelled  to  make  the  return.  In  no  case  is  any  provision  made  for  a  return  by  any 
other  justice  than  the  one  who  rendered  the  judgment. 

Such  justice  must  make  the  return,  and  the  costs  and  fees  must  be  paid  to  him. 
He  only  can  be  attached  for  not  making  a  return.  If  the  appeal  is  for  error  in  fact 
not  in  the  knowledge  of  the  justice,  the  court  may  hear  the  appeal  on  affidavits,  and 
when  an  appeal  is  taken  on  a  judgment  by  default,  the  appellate  court  may  order  a 
new  trial  before  the  same  justice,  or  any  other  justice. 

What  effect,  then,  has  the  passage  of  the  act  of  1853  upon  these  provisions'? 

It  was  urged  by  the  defendants'  counsel  that  section  5  so  conflicted  with  the  pro- 
visions of  the  Code  as  to  repeal  all  the  sections  applicable  to  an  appeal  from  the 
Marine  Court  to  the  Court  of  Common  Pleas.  If  there  is  any  such  conflict,  that 
result  would  follow.  I  am  unable,  however,  to  see  that  any  such  conflict  can  take 
place.  The  appeal  to  the  general  term  of  the  Marine  Court  may  be  taken  by  any 
party  aggrieved,  notwithstanding  his  right  to  appeal  to  the  Common  Pleas.  He 
has  his  election  to  appeal  to  either. 

It  was  said  that  if  the  general  term  affirmed  and  the  Common  Pleas  reversed, 
there  would  be  a  conflict  between  the  two  courts.  Such  would  not  be  the  case, 
any  more  than  if  the  appeal  to  the  general  term  was  first  heard,  and  the  appeal 
to  the  Common  Pleas  afterwards  taken.  If  in  such  cases  the  courts  differed  in 
opinion,  the  decision  of  the  appellate  court  would  be  controlling,  and  the  decisions 
in  the  court  below  would  yield  to  the  controlling  power  of  the  appellate  court. 
The  result  would  be  precisely  the  same  whether  the  general  term  of  the  Marine 
Court  heard  the  application  on  appeal  before  or  after  the  appeal  to  the  Common 
Pleas.  It  was  also  said,  if  one  party  appealed  to  the  one  court  and  the  other  party 
to  the  other,  there  would  be  conflict  between  the  two  courts.  Not  so,  however, 
because  the  respective  courts  would  only  decide  upon  the  ground  of  appeal  taken 
by  the  respective  parties.  The  one  court  would  decide  that  the  defendant  had  no 
ground  for  appealing,  while  the  other  might  think  the  plaintiff  was  entitled  to  a 
reversal  of  the  judgment.  In  no  view  does  it  seem  to  me  that  any  conflict  between 
the  powers  of  the  respective  courts  can  take  place. 

It  should  be  remarked,  that  section  5  above  referred  to  only  applies  to  the  man- 
ner and  effect  of  the  appeal. 

It  neither  interferes  with  nor  prevents  the  appellant  from  taking  an  appeal  to  the 
Common  Pleas,  according  to  the  provisions  of  the  Code  as  they  were  in  force  before 
the  passage  of  the  act  of  1853,  from  exercising  that  right,  if  he  sees  fit  so  to  do, 
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lature  if  it  can  be  avoided.  A  judgment  may  be  rendered 
by  a  justice  for  $250 ;  the  plaintiff  may  appeal  to  the  general 

instead  of  the  appeal  to  the  general  term  of  the  Marine  Court.  Having  either 
remedy,  he  has  his  election  which  to  pursue. 

It  is  suggested  as  one  of  the  grounds  for  the  decision  made  in  the  Supreme 
Court,  that  the  action  and  deliberation  of  the  inferior  court  must  be  exhausted 
before  the  appellate  court  can  entertain  jurisdiction  of  the  case,  and  Gracie  r  Free- 
land,  (1  Cotiul.,  228,)  is  referred  to.  That  decision  was  made  before  the  passage  of 
the  Code.  It  referred  to  an  appeal  from  an  order  and  not  from  a  judgment,  and  was 
the  interpretation  of  the  statute  providing  the  mode  of  reviewing  an  order  made  bj 
the  Supreme  Court,  which  also  contained  the  provision  for  review  in  the  Supreme 
Court  by  the  general  term  of  that  court ;  and  it  was  not  unreasonable,  in  the  inter- 
pretation of  the  whole  statute  embracing  provisions  for  review  by  both  courts,  to 
give  the  act  such  a  construction. 

But  in  the  present  case  the  right  of  appeal,  as  I  have  before  remarked,  is  from 
the  judgment,  and  not  the  affirmance  of  the  judgment  ;  from  the  decision  of  the 
justice,  and  not  the  determination  of  the  general  term. 

Had  the  effect  of  that  construction  of  the  statute  been  to  destroy  the  right  of  ap- 
peal altogether.  I  hardly  think  it  would  have  been  adopted  by  the  court  There  it, 
however,  such  a  manifest  difference  between  the  appeal  from  an  order  made  by  the 
Supreme  Court  and  the  provisions  for  an  appeal  from  a  )udgmtnt  made  by  a  justice 
in  the  Marine  Court,  that  the  decision  referred  to  cannot  be  considered  as  controlling 
this  case. 

There  may  also  be,  properly  considered,  in  this  case,  a  question  which  arose  and 
was  discussed  in  the  case  of  Figaniere  a.  Jackson,  (2  Abbott*'  Pr.  R ,  286).  In 
that  case,  as  in  this,  the  cause  was  tried  before  a  jury,  and  judgment  rendered  on 
their  verdict.  Whatever  may  be  the  effect  of  the  powers  conferred  upon  the  general 
term  of  the  Marine  Court  by  the  act  of  1853,  they  do  not  exceed  those  granted  to 
the  general  term  of  the  Supreme  Court  upon  an  appeal  thereto.  In  cases  tried  by 
a  jury  no  appeal  lies  to  the  general  term  of  the  Supreme  Court,  except  upon  the 
law  (Code,  $  348),  and  it  is  only  where  the  case  is  tried  by  the  court  or  referee 
that  the  facts  can  be  reviewed  by  the  general  term.  Motions  for  a  new  trial  in  the 
Supreme  Court  are  only  cognizable  before  a  single  judge,  and  the  decision  in  such 
a  motion  is  subject  to  review  by  the  general  term  of  that  court,  under  a  provision 
of  the  Code  which  is  not  embraced  within  section  5  of  the  act  of  1853.  By  section 
386  of  the  Code,  on  an  appeal  to  the  Common  I'leas  from  the  Marine  Court,  this  court 
may  reverse  the  judgment  for  errors  of  law  or  fact.  To  review  the  latter  in  case« 
tried  by  the  jury,  no  power  is  given  to  the  general  term  of  that  court,  and  no  right 
is  given  to  entertain  a  motion  for  a  new  trial  without  an  appeal. 

Where  the  alleged  error,  then,  is  an  error  of  fact,  thrre  i*  no  conflict,  and  there 
can  be  none,  if  the  court  below  cannot  review  such  errorn,  and  in  such  a  case  there 
can  be  no  doubt  that  the  right  of  appeal  is  still  the  name 

I  conceive  that  it  would  be  better  if  the  legislature  would  no  amend  (he  law  as  to 
make  the  appeal  lie  from  the  determination  of  the  general  term  of  the  Marine  Court 
in  all  cases,  if  the  power  to  hold  a  general  term  for  the  purponrn  of  review  is  con- 
ferred on  that  court  ;  but  it  is  necessary,  also,  that  other  amendments  of  the  law 
•  bould  take  place,  which,  in  my  judgment,  no  court  has  a  right  to  make  by  its  de- 


NEW-YORK.  317 


The  People  on  rel.  Debenetti  a.  The  Clerk  of  the  New  York  Marine  Court. 


term,  claiming  that  he  should  have  $500,  and  may  succeed 
there,  and  the  defendant  may  appeal  to  the  Common  Pleas,  and 
the  judgment  for  $250  be  affirmed,  or  it  be  adjudged  that  the 
plaintiff  had  no  cause  of  action.  Again,  the  defendant  may 
have  relied  on  a  set-off,  and  that  may  have  been  allowed  him 
before  a  justice,  and  yet  judgment  for  a  balance  be  given  for 
the  plaintiff.  The  defendant  may  appeal  to  the  Common 
Pleas,  insisting  that  he  should  have  judgment  for  his  whole 
set-off,  without  anything  being  allowed  to  the  plaintiff;  and 
the  plaintiff  may  appeal  to  the  general  term,  claiming  that 
the  defendant  should  have  no  set-off;  each  court  may  decide 
in  favor  of  the  appellant.  If  each  party  may  elect  his  tribunal, 
such  may  well  be  the  result;  the  judgments  of  each  tribunal 
being  equally  authorized  by  law,  would  be  equally  valid. 
The  Common  Pleas  could  not  claim  superior  authority  for  its 
judgment,  for,  although  it  is  an  appellate  court,  so  is  the 

cisions,  independent  of  legislative  authority.  The  time  for  appealing  must  be 
changed  ;  other  provisions  are  necessary  to  procure  and  compel  the  return,  and 
authority  must  be  given  to  the  appellate-court  to  entertain  appeals  from  a  determi- 
nation of  the  general  term  of  the  court  below. 

"Without  such  additional  legislation  no  appeal  can  be  taken  to  this  court  from  the 
determination  of  the  general  term  of  the  court  below,  and  if  so,  the  judgments  of 
that  court  become  final  and  are  not  subject  to  review  anywhere. 

It  is  said  that  the  powers  of  the  court  below  must  be  exhausted  before  an  appeal 
can  be  taken  to  the  higher  court,  but  such  was  not  the  effect  before  the  adoption  of 
the  last  Constitution.  The  Court  of  Common  Pleas  had  power  to  hold  a  general  term 
and  to  grant  new  trials,  and  yet  the  Supreme  Court  always  refused  to  review  such 
action  of  the  court ;  and,  within  my  experience,  returns  have  been  sent  back  from 
the  appellate  court  to  this  court,  with  directions  to  strike  out  such  parts  as  stated 
a  review  in  this  court  of  the  proceedings  which  had  taken  place  on  the  trial.  There 
was  as  much  conflict  in  that  case  as  there  could  be  here.  The  aggrieved  party 
might  apply  to  the  Common  Pleas  to  correct  the  errors  made  on  the  trial,  or  he 
might  bring  a  writ  of  error  directly  from  the  judgment  of  the  Common  Pleas  to  the 
Supreme  Court ;  and  this  is  precisely  the  condition  in  which,  as  I  understand  the 
statute,  the  legislature  has  placed  the  Marine  Court  by  the  act  of  1853,  except 
that  in  no  way  has  that  court  power  to  grant  a  new  trial  where  the  jury  has  erred 
upon  the  facts. 

It  is  equally  reasonable  and  proper  to  conclude  that  the  legislature  never  intended, 
by  a  section  so  obscurely  worded,  to  destroy  entirely  the  right  which,  in  all  other 
cases,  suitors  have  to  obtain  a  review  in  a  court  other  than  that  in  which  the  action 
was  brought.  Such  is  the  law  of  this  State  throughout  all  the  courts,  and  I  think 
something  more  than  mere  implication  is  required  before  any  court  is  warranted  in 
giving  that  construction  to  this  act. 
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general  term  an  appellate  tribunal,  and  when  it  acts,  its 
appeal,  according  to  the  decision  of  the  Common  Pleas,  is 
final  and  beyond  the  power  of  the  Common  Pleas  to  control. 
The  general  term  of  the  Marine  Court  may  insist  that  if  its 
jurisdiction  is  such  that  no  appeal  lies  from  it  to  the  Common 
Pleas,  it  cannot  be  bound,  and  has  no  power  to  avoid  its  own 
judgment,  even  with  a  view  to  conform  it  to  that  of  the 
Common  Pleas. 

There  has  been  a  growing  disposition  to  produce  simplicity 
in  the  courts  by  having  as  much  similarity  in  the  practice  and 
organization  of  the  various  courts  as  practicable.  The  act  of 
1853  was  passed  with  this  motive,  and  to  elevate  the  rank  of 
the  Marine  Court  With  the  latter  object,  the  justices  of  that 
court  were  made  to  hold  their  offices  as  in  the  Common  Pleas 
and  Superior  Court,  for  six  years,  and  powers  of  control  as  to 
their  room,  fuel,  attendants  and  stationery,  and  in  the  appoint- 
ment of  their  officers,  were  given  to  them,  like  those  given  to 
the  two  other  courts.  With  the  first  object,  power  to  open  a 
judgment  by  default  was  conferred  on  a  single  justice,  (before 
this,  the  Common  Pleas  alone  had  this  power,)  general  terms 
were  established,  and  an  appeal  given  to  them  in  all  trials; 
thus  making  a  near  approach  to  the  practice  in  the  courts  of 
record. 

This  resemblance  to  those  courts  is  made  more  complete  if 
it  is  held  that  when  the  act  of  1853  says  "  an  appeal  may  be 
taken  from  a  judgment  entered  by  direction  of  a  single  justice 
to  the  justices  thereof  at  a  general  term,"  it  is  imperative  that 
such  appeal  must  be  taken  before  any  appeal  lies  to  the  higher 
court.  This  is  analogous  to  the  appeal  to  the  Court  of  Appeals 
from  all  the  courts  of  record  in  the  State — no  such  appeal 
lying  until  recourse  is  first  had  to  the  general  term  of  the  c..urt 
below  and  its  judgment  is  rendered.  (See  Gracie  v.  Freeland, 
1  Comst.,  228.)  It  is  also  in  conformity  to  the  ordinary  course 
of  practice  and  to  sound  sense  not  to  allow  an  appeal  to  a 
higher  court  while  redress  may  be  had  in  a  higher  branch  of 
the  court  below  than  that  which  rendered  the  first  judgment. 

It  has  been  argued  that  the  language  of  the  Code  is  such 
that  it  allows  an  appeal  to  the  Common  Pleas  only  from  the 
judgment  of  a  single  justice,  as  the  notice  of  appeal  is  to  be 
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served  "  on  the  justice,"  and  the  costs  of  appeal  must  be  paid 
to  "  him"  in  the  singular  number.  The  singular  number  was 
then  used  because  the  only  judgments  that  could  be  then  ren- 
dered in  the  court  below  were  rendered  before  a  single  justice ; 
but  now  the  court  below  can  render  judgments  also  at  a  gen- 
eral term  ;  and  the  complete  appellate  power  of  the  Common 
Pleas  over  the  inferior  tribunal  is  not  to  be  taken  away  because 
the  singular  number  alone  was  used  at  a  time  when  that  num- 
ber alone  was  appropriate.  The  controlling  power  of  that 
court  is  as  essential  to  the  symmetry  of  our  judicial  system  as 
it  is  important  for  the  sake  of  justice.  It  never  could  be  the 
intention  of  the  legislature  to  allow  a  court  not  of  record  to 
have  a  right  at  the  election  of  any  party  to  pronounce  a  judg- 
ment from  which  there  could  be  no  appeal,  when  the  original 
judgments  of  the  highest  courts  of  record  are  all  subject  to  two 
appeals — one  to  the  general  term  of  their  own  court  and  the 
other  to  the  Court  of  Appeals.  The  provisions  of  the  Code 
must,  therefore,  be  considered  as  so  modified  by  the  act  of 
1853  that  the  return  to  the  Common  Pleas  shall  be  made  by 
the  general  term  of  the  Marine  Court,  and  the  appeal  be  made 
in  twenty  days  after  the  judgment  of  the  general  term. 

The  appeal  that  is  allowed  to  the  general  term  is,  in  general 
terms,  "  from  a  judgment  entered  by  the  direction  of  a  single 
justice."  No  distinction  is  made  whether  the  trial  has  been 
before  a  jury,  or  before  the  justice  alone,  or  before  referees,  as 
is  made  in  the  Code  as  to  appeals  from  the  special  term  and 
the  general  term  of  the  courts  of  record.  There,  in  express 
terms,  and  in  the  only  clause  in  which  the  right  of  appeal  is 
given,  the  limitation  is  presented,  and  it  declares  "  an  appeal 
upon  the  law  may  be  taken  to  the  general  term  from  a  judg- 
ment entered  upon  the  report  of  referees,  or  the  direction  of  a 
single  judge  of  the  same  court,  in  all  cases,  and  upon  the  fact, 
when  the  trial  is  by  the  court  or  referees."  This  section  thus 
defines  the  cases  in  which  appeals  lie  in  those  courts,  and  ex- 
cludes from  those  cases  trials  before  a  jury,  where  the  question 
to  be  raised  on  appeal  is  one  of  fact  and  not  of  law.  This  is 
not,  as  has  been  supposed,  a  statement  of  the  manner  or  effect 
of  the  appeal,~but  of  the  cases  in  which  the  appeal  lies.  The 
"  manner"  relates  to  the  mode  of  proceeding  in  effecting  an 
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appeal,  the  notice  and  security  to  be  given  ;  the  "effect"  relates 
to  the  consequences  produced  by  the  appeal,  as  under  what 
circumstances  it  shall  operate  to  stay  proceedings.  "  Effect" 
is  the  appropriate  word  to  describe  a  result  that  follows  after 
the  thing  previously  spoken  of,  (the  appeal,)  is  completed,  and 
would  be  quite  inappropriate  if  used  to  define  the  cases  in 
which  such  thing  might  be  done.  The  fifth  section,  therefore, 
allows  the  appeal  to  the  general  term  as  well  on  questions  of 
fact  as  of  law.  It  would  be  most  extraordinary  if  such  were 
not  the  case.  It  could  not  be  that  the  law  which  allows  an 
appeal  to  the  higher  court,  on  a  default  and  on  questions  of 
fact  as  well  as  of  law,  and  which  gives  the  extraordinary 
power  to  that  higher  court  to  examine  witnesses  originally, 
when  there  was  an  error  in  fact  in  the  proceedings  not  affect- 
ing the  merits  (Code,  §  366),  should  allow  an  appeal  to  the 
general  term  of  the  inferior  court,  in  the  more  difficult  of  the 
matters  thus  cognizable  by  the  higher  court — questions  of  law 
— and  not  allow  it  in  the  more  easy  questions  of  fact;  espe- 
cially as  those  last  in  our  system  were  never  examinable  in  a 
higher  court  except  in  equity  cases  and  appeals  from  justices' 
courts. 

The  relator's  appearing  in  the  Common  Pleas  and  arguing 
his  cause  there,  on  the  merits  alone,  did  not  give  jurisdiction 
to  that  court — such  acts  might  waive  a  mere  irregularity,  but 
could  not  confer  jurisdiction. 

The  appellant  also  insists  that  mandamus  is  not  the  proper 
remedy  in  this  case.  Whatever  difficulty  there  may  be  in 
determining  whether  a  mandamus  is  allowable  in  some  cases, 
it  is  allowable  whenever  a  pafty  has  a  legal  right  and  is  en- 
titled to  a  specific  remedy  to  enforce  it,  and  a  public  officer, 
whose  duty  it  is  to  afford  that  remedy,  refuses  to  afford  it. 
This  is  peculiarly  proper  where  the  officer  is  not  a  mere  minis- 
terial officer  (as  a  collector  of  taxes),  but,  as  in  this  case,  is  the 
agent  by  whom  the  judgments  of  the  court  are  to  be  enforced  : 
he  becomes  part  of  the  machinery  of  the  court,  without  whose 
action  the  judgment  of  the  court  is  arrested  in  its  effect.  It 
cannot  be  that  the  judges  themselves  are  liable  to  this  writ, 
if  they  will  not  proceed  and  pronounce  judgment,  and  that 
the  officer  who  has  no  discretion  to  exercise,  but  is  bound  to 
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issue  the  execution  founded  on  the  judgment  of  the  court,  can 
in  effect  make  void  the  judgment  by  refusing  to  issue  the  ex- 
ecution founded  on  it — and  that  the  judgment  creditor  is  to 
be  left  without  any  specific  means  to  obtain  the  execution 
which  the  law  entitles  him  to.  In  Onderdonk  a.  The  Super- 
visors of  Queen's  County  (1  Hill,  195),  the  court  said  that  no 
certiorari,  mandamus  or  prohibition,  on  account  of  an  alleged 
erroneous  item  in  the  assessment  of  taxes,  could  be  issued  to 
the  collector,  as  he  was  a  mere  ministerial  officer.  The  remark 
was  correct  in  its  connection ;  as  such  officer  he  had  no  control 
over  the  assessment  roll,  and  no  power  or  right  to  present  to 
the  court  the  facts,  which  would  show  whether  the  item  ob- 
jected to  was  lawfully  included  or  not.  The  application  was 
to  prevent  his  acting  where  his  warrant  required  him  to  act; 
if  it  had  been  to  compel  him  to  execute  the  warrant,  it  pro- 
bably would  have  been  granted.  The  clerk  of  the  court  is 
more  than  a  mere  ministerial  officer,  as  he  is  an  officer  of  the 
court,  charged  by  law  with  the  performance  of  a  specific  duty, 
that  of  furnishing  the  specific  remedy  by  execution  on  judg- 
ments in  this  court. 

In  Smith,  &c.,  Pier  Proprietors  in  the  City  of  Albany,  v. 
The  Comptroller  of  the  State,  (18  Wend.  659),  a  mandamus  was 
granted  to  compel  the  Comptroller  to  pay  certain  tolls  collected 
by  him  for  the  State,  and  to  which  the  pier  proprietors  were 
entitled.  In  The  People  v.  The  Mayor  of  New  York,  (10  Wend., 
393-7),  the  court,  on  the  merits,  refused  the  relief  sought,  but 
held  that  mandamus  was  the  proper  remedy  to  compel  the  Cor- 
poration of  New  York  to  execute  a  lien  on  a  sale  for  taxes,  and 
that  it  was  no  objection  that  relief  might  be  had  in  equity,  or 
by  indictment.  In  that  case  an  action  for  damages  would  also 
have  lain ;  but  Nelson,  Ch.  J.,  said  that  "  whenever  a  legal 
right  exists  the  party  is  entitled  to  a  legal  remedy,  and  when 
all  others  fail  the  aid  of  this  may  be  invoked."  This  case,  and 
others,  show  that  when  a  specific  duty  is  imposed  by  statute  on 
public  officers  they  may  be  compelled  to  execute  it  by  man- 
damuS)  although  an  action  for  damages  might  also  lie. 

In  The  Bank  of  Utica  v.  The  City  of  Utica  (4  Paige,  399), 
the  Chancellor~expressed  the  opinion  that  the  Bank  had  a  per- 
fect remedy  at  law  by  an  application  to  the  Supreme  Court 
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for  a  mandamus  to  compel  the  common  council  to  correct  their 
assessment  and  taxation  of  the  property  of  the  Bank,  if  it 
was  illegal.  In  Bright  v.  The  Supervisors  of  Chenango  Co., 
(18  Johns.,  242),  the  court  granted  the  writ  to  compel  the 
Supervisors  to  audit  and  allow  the  account  of  the  clerk  of  the 
county  for  books  purchased  by  him  for  recording  deeds,  <fcc. 
In  Hall  v.  Supervisors  of  Oueida  Co.,  (19  Johns.,  259),  the 
court  refused  the  writ  because  it  appeared  that  the  services 
for  which  the  applicant  (a  physician)  claimed  pay  had  been 
rendered  gratuitously,  and  so  there  was  no  legal  claim  for  them ; 
but  the  court  held  that  if  the  claim  were  legal,  there  was  no 
doubt  of  their  jurisdiction  to  instruct  and  guide  the  super- 
visors in  the  execution  of  their  duty  by  mandamus — not  to 
•control  their  discretion  in  judging  what  is  a  reasonable  com- 
pensation for  such  services,  but  to  compel  them  to  admit  the 
chiim  as  a  county  charge,  and  to  exercise  their  discretion  as  to 
the  amount."  The  office  of  the  writ  and  its  extent  are  well 
stated  by  Chief  Justice  Spencer  in  The  People  ex  rel.  Wilson 
v.  The  Supervisors  of  Albany  (12  Johns.,  415),  that  it  is  "  to 
require  the  persons  to  whom  it  is  directed  to  do  some  particu- 
lar thing,  which  appertains  to  their  office  or  duty,  and  which 
the  court  issuing  it  supposes  to  be  consonant  to  right  and  jus- 
tice ;  and  that  if  the  party  making  the  application  has  a  legal 
right,  '•  and  no  other  specific  legal  remedy,  the  writ  generally 
goes."  The  latter  part  of  this  opinion  is  to  be  understood  in 
connection  with  the  former  as  applying  only  to  matters  apper- 
taining to  a  public  office  or  duty,  not  to  rights  between  private 
individuals  merely,  when  neither  holds  a  public  office. 

The  judgment  of  the  general  term  should  be  affirmed  with 
costs. 
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New  York  Common  Pleas,  Special  Term,  October,  1856. 
ANSWEK. — AMENDMENT  AS  OF  COURSE. 

Since  the  amendment  of  1855  to  section  153  of  the  Code — authorizing  the  plaintiff 
in  all  cases  to  demur  to  the  answer  for  insufficiency, — the  defendant  may  in  all 
cases  amend  his  answer  as  of  course  under  section  172. 

Motion  to  compel  the  plaintiff  to  receive  an  amended  an- 
swer. 

The  defendant  in  this  case  interposed  an  answer  which  set 
up  new  matter  but  did  not  contain  a  counterclaim.  Before 
twenty  days  had  elapsed  he  served  an  amended  answer  which 
the  plaintiff  refused  to  receive.  The  plaintiff  now  moved  to 
compel  him  to  receive  it. 

Abbott  Brothers  for  the  motion.  By  section  172  any 
pleading  may  be  once  amended  of  course,  before  the  period 
for  answering  it  expires.  A  demurrer  is  as  much  an  answer 
to  an  answer,  as  is  a  reply.  The  one  answers  the  law  of  the 
answer,  the  other  its  allegations  of  fact.  Hence  whenever  the 
plaintiff  may  demur  to  an  answer,  the  defendant  may  amend 
it  as  of  course,  before  the  period  for  serving  a  demurrer 
ex  pi  res. 

Now  prior  to  1855,  plaintiff  could,  under  section  153  of  the 
Code,  only  demur  to  an  answer  when  it  set  up  new  matter 
constituting  a  counterclaim.  It  was  under  this  state  of  the 
law,  that  in  1854  the  Superior  Court  decided  that  a  defendant 
could  not  amend  of  course,  an  answer  which  set  up  no  coun- 
terclaim. (Farranda.  Herbeson,  3  Duer,  655.)  The  very  ground 
on  which  that  decision  is  placed  is,  that  in  a  prior  case,  (Quin 
a.  Chambers,  1  Duer,  673,)  the  court  had  held  that  no  demur- 
rer could  be  interposed  to  such  an  answer. 

The  ground  of  that  holding  is  knocked  away  by  the  amend- 
ment of  section  153  of  the  Code,  passed  March  3,  1855,  (Laws 
0/"1855,  54,  ch.  44.)  By  that  amendment  plaintiff  may  in  all 
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cases  demur  to  the  answer  for  insufficiency.     It  follows  that 
in  all  cases  defendant  may  amend  his  answer  of  course. 

S.  Sanxay  opposed.  The  act  of  1855  does  not  change  the 
rule  of  section  172  of  the  Code,  which  grants  permission  to 
amend  of  course  such  pleadings  only  as  require  answers.  If 
the  construction  contended  for  be  correct  then  the  limitation 
as  to  amendments  of  course,  is  abolished,  or  rather  the  -:~M  ig 
extended  to  all  such  pleadings  as  counsel  might  deem  objec- 
tionable on  the  ground  of  insufficiency.  The  result  is,  that  if 
a  party  puts  in  an  answer,  though  not  requiring  a  reply,  nor 
containing  anything  like  a  counterclaim,  yet,  if  he  suspects  that 
it  may  be  demurrable  for  insufficiency,  he  has  the  right,  of  course, 
to  amend  it.  This  would  offer  a  reward  for  insufficient  answers, 
for  the  mere  purpose  of  amending  them,  and  creating  delay, 
which  a  party  could  very  easily  do,  by  thus  putting  in  an 
amended  answer,  with  a  counterclaim.  It  is  absurd  to  give 
this  extension  to  section  172,  by  the  act  of  1855. 

INC.RAHAM,  F.  J. — This  is  a  motion  to  compel  plaintiff  to 
receive  an  amended  answer.  The  answer  originally  did  not 
set  u}>  a  counterclaim.  Within  twenty  days  thereafter,  the  de- 
fendant served  an  amended  answer  which  the  plaintiff  refused 
to  receive. 

While  such  an  answer  was  not  demurrable,  the  defendant  had 
no  right  to  amend  of  course,  inasmuch  as  there  was  no  reply 
to  it,  but  since  the  amendment  of  the  Code,  permitting  a 
demurrer  to  such  an  answer  to  be  put  in,  the  rule  of  amend- 
ment must  be  considered  as  extended  to  such  answers. 

By  section  172  of  the  Code,  after  a  demurrer  to  a  pleading, 
the  party  may  amend  within  twenty  days  after  the  service  of 
such  demurrer ;  and  that  section  must  now  be  considered  as 
applicable  to  answers,  as  well  as  complaints,  which  are  de- 
murred to.  It  would  be  very  inconsistent  to  say  that  a 
defendant  may  amend  his  answer  after  demurrer  is  served, 
but  may  not,  on  discovering  his  error  before  demurrer,  serve 
such  amended  pleading  and  thereby  render  the  demurrer  un- 
necessary. 

The  motion  is  granted,  defendant's  costs  to  abide  the  event. 
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New  York  Common  Pleas ;  Special  Term,  October,  1856. 
ANSWER. — IRRELEVANT  ALLEGATIONS. 

In  an  action  to  recover  securities  pledged  with  defendants,  the  defendants,  in  their 
answer,  denied  knowledge,  &c.,  sufficient  to  form  a  belief  whether  the  securities 
belonged  to  plaintiff;  and  then  averred  that  the  securities  were  delivered  to  them 
by  plaintiff  as  collateral  to  debts  yet  unpaid. 

Held,  1 .  That  the  first  clause  of  the  answer  would,  by  itself,  have  formed  a  good 
issue. 

2.  That  it  was  not  rendered  irrelevant  by  the  addition  of  the  second. 

Motion  to  strike  out  a  part  of  detendants'  answer. 

This  action  was  brought  by  Samuel  Townsend  against  G. 
W.  and  N.  C.  Platt.  It  is  the  action  in  which  the  decision 
npon  a  motion  to  require  plaintiff  to  receive  an  amended 
answer,  reported  Ante  323,  was  made. 

The  complaint  showed  that,  in  1855,  the  defendants  became 
possessed  of  certain  real  estate  securities,  railroad  bonds,  &c., 
the  property  of  the  plaintiff ;  that  the  plaintiff  had  demanded 
them,  but  the  defendants  had  refused  to  deliver  them  up. 

The  amended  answer,  among  other  things,  denied  knowledge 
or  information  sufficient  to  form  a  belief  as  to  whether  the 
securities  were  the  property  of  the  plaintiff,  and  therefore 
denied  the  same.  It  further  set  up  as  a  separate  defence  that 
defendants  had  made  advances  to  plaintiff; — that  the  securities 
in  question  were  given  to  them  by  plaintiff  as  collateral  se- 
curity for  the  payment  of  his  notes  given  for  the  advances  ; — 
that  those-  notes  were  yet  unpaid  ; — and  that  defendants 
were  willing  to  deliver  up  the  securities  on  being  paid  the 
balance  due  them  on  the  notes. 

The  plaintiff  now  moved  to  strike  out  so  much  of  the  answer 
as  denied  plaintiff's  title  to  the  securities,  as  being  irrelevant 
and  redundant. 

JS.  Sanxay  for  the  motion. — The    old    rules    of   pleading 
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prescribed  that  a  party  might  confess  and  avoid,  or  traverse 
and  deny  a  precedent  pleading;  he  could  not  do  both.  This 
rule  is  not  changed  by  the  Code ;  but  is  substantially  re-enacted 
(§  149).  In  this  case,  the  defendants  traverse  plaintiff's  title, 
and  yet  set  up  a  lien  in  their  own  behalf,  predicated  upon  that 
very  title,  by  means  of  which  they  hold  the  property,  and  from 
whence  their  lien  sprung.  Now,  if  they  wish  to  insist  upon 
the  lien,  they  cannot  be  permitted  to  say  that  they  do  not  know 
that  the  securities  upon  which  the  lien  rests,  were  not  the 
property  of  the  person  •from  whom  they  received  them,  and 
who,  they  allege,  created  the  lien.  They  should  have  pleaded 
by  way  of  confession  and  avoidance  under  these  circumstances; 
thus,  by  not  denying  property  in  plaintiff,  they  should  say,  in 
substance  and  effect : — We  admit  the  securities  were  the  pro- 
perty of  the  plaintiff,  and  we  avoid  the  charge  of  conversion, 
because  we  hare  a  lien  on  them  for  a  balance  of  money  due, 
for  which  they  were  pledged,  and  we  offer  to  surrender  them 
upon  payment  of  the  balance  due  us.  This  will  be  the  issue 
in  effect  by  striking  out  the  first  part,  and  will  leave  the  true 
question  open  for  trial,  that  is,  whether  such  a  lien  exists. 

It  cannot  be  said  that  the  denial  first  mentioned  may  be 
predicated  on  the  idea  of  property  in  a  stranger,  for  if  this  be 
so,  it  must  be  specifically  pleaded,  and  the  stranger  designated, 
and,  besides,  this  would  be  inconsistent  with  the  idea  of  the 
existence  of  a  lien  created  by  plaintiff,  as  alleged  in  the  latter 
part  of  the  answer ;  for  in  that  case,  or  if  he  acted  as  agent, 
the  lien  could  not  have  been  created  by  him,  as  alleged,  but 
would  have  been  for  his  principal,  and  as  his  act. 

Allolt  Brothers  opposed. — I.  The  clause  objected  to  is 
simply  a  denial  of/  one  of  the  plaintifTs  allegations,  and  the 
plaintiff  having  made  the  allegation,  even  if  it  were  immate- 
rial, cannot  move  to  strike  out  the  defendants'  denial  of  it. 
(King  v.  Utica  Ins.  Co.,  6  How.  Pr.  It.,  485;  Anon.,  2  Code 
It.,  67 ;  and  see  Catts  v.  Surridge,  9  Q.  B.  It.,  1015 ;  Tallis  v. 
Tallis,  11  Eng.  L.  &  Eq.  R.,  457.) 

II.  The  plaintiff's  allegation  of  ownership  is  material,  there- 
fore travenwble.  Unless  he  is  the  owner  of  the  property  in 
question  he  cannot  maintain  the  suit.  (2  Selwyn's  Nisi  Prius,. 
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1377 ;  Shelden  v.  Soper,  14  Johns.  353  ;  Heyl  v.  Burling, 
1  Caines,  14.) 

III.  The  form  of  the  denial  is  unobjectionable.  Even  if  the 
plaintiff's  interest  in  the  property  were  peculiarly  within  the 
knowledge  of  the  defendants,  their  denial  would  be  regular  in 
form,  the  only  remedy  would  be  to  strike  it  out  as  sham.. 
(Code,  §§  160,  152 ;  Leach  v.  Boynton,  3  Abbotts'  Pr,  E.,  1.) 

IY.  But  in  fact  the  defendants  have  no  means  of  knowing 
whether  the  plaintiff  owns  the  property  or  not,  and  they  have 
a  right  to  put  him  to  his  proof,  or  eveja  to  show  ownership  in 
another. 

INGRAHAM,  F.  J. — The  complaint  is  for  certain  property 
alleged  to  belong  to  the  plaintiff,  subsequently  converted  by 
the  defendants. 

The  defendants,  in  their  answer,  allege  want  of  knowledge 
or  information  sufficient  to<  form  a  belief  whether  the  pro- 
perty belonged  to  the  plaintiff, — and  then  set  up  that  the- 
goods  were  delivered  by  the  plaintiff  to  the  defendants,  and 
that  defendants  claim  to  hold  them'  as  securities  for  moneys 
advanced  thereon  by  the  defendants.  The  plaintiff  moves  to 
strike -out  the  first  part  of  the  answer  as  irrelevant  and  re- 
dundant. 

There  can  be  no  doubt  that  the  clause  referred  to,  by  itself 
forms  a  good  issue,  and  could  not  therefore  be  stricken  out  as- 
irrelevant. 

The  addition  of  the  second  part  of  the  answer  does  not  have 
the  effect  to  render  the  former  part  irrelevant. 

It  may  be,  that  on  the  trial,  the  proof  of  possession  of  the 
property  and  delivery  of  it  to  the  defendants,  as  admitted  in 
the  answer,  would  be  sufficient  to  make  out  a, prima  facie  case 
of  title  on  the  part  of  the  plaintiff;  but  it  by  no  means  would 
be  conclusive.  "Without  the  denial  of  title,  the  admission 
would  be  perfect,  and  the  defendants  could  not  show  such 
want  of  title.  There  may  be  many  cases  where  a  party  is  not 
the  owner  of  property,  and  still  obtains  money  by  pledging  it, 
and  the  defendant  could  in  an  action  set  up  both  defences. 
Take,  for  instance,  the  case  of  stolen  property,  on  which  the 
thief  obtains  a  loan  of  money.  The  defence  of  money  ad- 
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vanced  upon  it  would  be  a  good  defence  to  an  action  brought 
by  him  for  the  recovery  of  it,  but  would  not,  by  any  means, 
estop  the  defendant  from  showing  on  the  trial  that  the  pro- 
perty had  been  stolen,  and  that  the  plaintiff  was  under  no 
circumstances,  entitled  to  the  possession  of  it. 

It  may  be  that  there  is  no  foundation  for  the  defence  as  to  the 
plaintiff's  title,  but  the  Code  permits  such  a  defence,  and  there 
is  nothing  in  these  papers  which  warrants  me  in  saying  that  it 
is  redundant  or  irrelevant. 

Motion  denied. 


MORROW  a.  COUGAN. 

New  York  Common  Pleas  ;  Special  Term,  October,  1856. 
ANSWER. — WHEN  FRIVOLOUS. 

Where  plaintiff  uues  in  a  representative  capacity,  and  in  hia  complaint  only  alleges 
in  general  terms  that  defendant  is  indebted  to  him  for  &c.,  <kc.,  an  answer  denying 
knowledge  or  information  sufficient  to  form  a  belief  whether  defendant  is  indebted 
to  plaintiff,  is  not  frivolous. 

Motion  to  strike  out  an  answer  as  frivolous. 

This  action  was  brought  by  Thomas  B.  Morrow,  administra- 
tor of  George  Morrow,  against  Peter  Cougan. 

The  substance  of  the  pleadings  is  stated  in  the  opinion. 

8.  S.  Freeman,  for  the  motion. 
John  Baker,  opposed. 

INGRAHAM,  F.  J. — The  complaint  sets  forth  the  death  of  the 
intestate,  the  granting  of  letters  of  administration  to  the  plaintiff, 
and  that  he  is  informed  and  believes  that  the  defendant  is 
indebted  to  him  for  coal  sold  by  the  intestate  to  the  defendant. 

The  defendant  answers  that  he  has  not  sufficient  knowledge 
or  information  to  form  a  belief  whether  he  is  indebted  to 
plaintiff,  <fcc. 
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This  answer  the  plaintiff  moves  to  strike  out  as  frivolous. 

The  complaint  is  very  badly  drawn,  and  although  the  Court 
of  Appeals  have  held  such  a  complaint  to  be  good,  still  that 
form  of  pleading  is  not  to  be  commended.  "When  the  plaintiff 
will  persist  in  averring  that  the  defendant  is  indebted  to  the 
plaintiff,  instead  of  setting  forth  the  contract  upon  which  the 
indebtedness  arises,  he  should  not  complain  if  the  defendant 
takes  issue  upon  such  indebtedness. 

In  the  present  case  the  answer  is  by  no  means  frivolous. 
The  death  of  the  intestate  and  the  granting  of  letters  to  the 
plaintiff  are  necessary  facts  to  be  proven  to  establish  the 
indebtedness  of  the  defendant  to  the  plaintiff,  as  well  as  the 
sale  of  the  coal  to  the  defendant ;  and  although  he  may  have 
knowledge  enough  to  say  whether  or  not  he  purchased  the 
coal,  still  he  may  be  ignorant  as  to  the  death  of  the  intestate, 
or  as  to  the  granting  of  letters  of  administration  to  the  plain- 
tiff. If  the  plaintiff  will  file  such  a  complaint,  he  must  be 
satisfied  with  such  an  answer. 

The  motion  is  denied,  with  ten  dollars  costs  to  defendant,  to 
abide  the  event. 


BERGMAN  a.  HOWELL. 

New  York  Common  Pleas ;  Special  Term,  October,  1856. 
DEFECTIVE  ANSWER. — WHEN  A  NULLITY. — MARRIED  WOMEN. 

An  answer  served  in  time,  and  verified  (if  necessary),  cannot  be  treated  as  a  nullity 
simply  because  the  defence  which  it  sets  up  is  defective. 

Motion  to  vacate  a  judgment  for  irregularity. 

This  action  was  brought  by  John  H.  Bergman  against  Anna 
M.  Howell.  Defendant  served  an  answer,  duly  verified  and 
in  due  season,  setting  up  that  defendant  was  a  married  woman 
and  therefore  not  liable  upon  the  cause  of  action  set  forth. 
Plaintiff  thereupon  entered  judgment,  which  defendant  now 
moved  to  set  aside. 
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J.  W.  <&  S.  Mitchell,  for  the  motion. 
C.  G.  Eckel,  opposed. 

ING  RAH  AM,  F.  J. — It  is  averred  in  the  answer,  and  not  con- 
tradicted, that  the  defendant  is  a  married  woman.  She  is 
prosecuted  as  a  feme  sole,  and  the  plaintiff  has  disregarded  the 
answer  and  entered  up  judgment,  which  the  defendant  now 
moves  to  set  aside. 

If  the  defendant  is  a  married  woman  she  cannot  be  sued, 
on  the  cause  of  action  for  which  this  action  is  brought,  with- 
out  her  husband,  and  the  judgment  against  her  alone  would 
be  irregular,  even  if  the  plaintiff  could  disregard  the  answer. 

But  I  do  not  concur  in  the  opinion  that  an  answer,  verified 
by  the  defendant,  may  be  disregarded  by  the  plaintiff,  because 
the  defendant  sets  up  as  a  defence  that  she  is  a  feme  covert.  The 
Code  provides  for  such  a  state  of  things,  by  allowing  the  party 
the  necessary  relief  on  a  motion.  If  the  plaintiff  may  decide 
whether  an  answer  is  sufficient  or  not,  and  enter  up  judgment 
because  the  answer  in  some  respects  may  be  defective,  the 
resort  to  a  motion  would  be  unnecessary.  Such  a  practice,  if 
sanctioned,  would  lead  to  great  confusion  and  irregularity,  and 
should  not  in  my  opinion  be  permitted. 

If  the  defendant  is  a  married  woman  she  should  appear  by 
a  next  friend  and  not  by  an  attorney,  and  in  such  a  case  the 
answer  may  need  to  be  amended.  But  it  does  not  follow, 
because  such  a  defence  is  set  up,  that  it  is  true.  If  the  plain- 
tiff admits  it,  his  whole  proceeding  is  erroneous.  If  he  denies 
it,  he  should  take  issue  with  the  defendant  and  proceed  to  trial. 
At  any  rate  he  should  seek  to  get  rid  of  the  answer  by  motion, 
and  has  no  right  to  treat  it  as  a  nullity. 

Motion  to  set  aside  judgment  granted,  with  ten  dollars  costs, 
either  party  to  amend  pleadings  as  they  may  be  advised. 
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LAYDEN'S  CASE. 

New  York  Common  Pleas  ;  At  Chambers,  October,  1856. 

COMMITMENT  FOE  YAGKANOY. — FILING  OF  RECORD. — POWERS 
OF  ALDERMAN. 

The  record  of  a  conviction  for  vagrancy  in  the  city  of  New  York,  should  be  filed 

with  the  clerk  of  the  court  of  sessions,  not  with  the  county  clerk. 
An  alderman  of  the  city  of  New  York  may  commit  to  the  workhouse  for  vagrancy. 

Habeas  corpus  issued  on  behalf  of  a  person  committed  for 
vagrancy. 

INGRAHAM,  F.  J. — Sarah  Layden  is  brought  before  me  on 
habeas  corpus,  and  her  discharge  is  asked  for  on  the  ground 
of  irregularity  in  the  commitment. 

She  was  arrested  as  a  vagrant,  and  tried  before  Alderman 
Clancy,  and  by  him  committed  to  the  workhouse  on  Black- 
well's  Island. 

It  is  insisted  in  the  first  place,  that  the  prisoner  should  be 
discharged  because  the  record  of  conviction  was  not  filed  with 
the  county  clerk,  as  required  by  statute,  (2  Rev.  Stats.,  4  ed. 
35,  §  3.)  Since  the  passage  of  that  act  the  legislature  have 
passed  three  acts  providing  for  filing  such  record  of  conviction 
in  the  office  of  the  clerk  of  the  court  of  sessions.  (LawsoflSBS, 
9,  ch.  11,  §  3 ;  Laws  of  1853,  353,  ch.  183,  §  1 ;  Laws  of  1855, 
451,  ch.  268,  §  1.) 

The  last  two  statutes  apply  more  especially  to  police  magis- 
trates. If  there  is  any  doubt  whether  they  apply  to  a  convic- 
tion before  an  alderman,  the  difficulty  is  removed  by  the  pro- 
visions of  the  first  mentioned  act,  which  applies  to  all  magis- 
trates. There  was  no  necessity,  therefore,  for  filing  the  record 
of  conviction  with  the  county  clerk. 

It  is  also  insisted  that  an  alderman  has  no  power  to  try  and 
convict  in  such  cases. 

By  the  act  of  1833,  (Laws  of  1833,  9,  ch.  11,  §  2,)  the  power 
is  expressly  conferred  on  the  mayor,  recorder,  aldermen,  and 
special  justices  (section  6,)  and  I  know  of  no  statute  which  de- 
prives them  of  that  power.  Section  6  of  the  last  amended 
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charter,  (Laws  of  1853,  ch.  217,)  takes  away  the  rights  of  the 
aldermen  to  sit  or  act  as  judges  in  the  Court  of  Oyer  and  Ter- 
miner  and  of  the  Sessions ;  but  that  section  expressly  recog- 
nizes their  authority  as  magistrates. 

There  can  be  no  pretence  for  saying  that  such  statutes  de- 
prive them  of  their  authority  as  magistrates  out  of  court. 

It  is  also  urged  that  a  magistrate,  whether  alderman  or  po- 
lice justice,  has  no  power  to  commit  to  the  workhouse,  but  that 
such  commitment  should  be  to  the  penitentiary,  and  that  the 
governors  of  the  almshonse  can  alone  transfer  to  the  workhouse. 
The  counsel  for  the  petitioner  urged  before  me  that  discharges 
have  often  been  granted  of  vagrants  upon  this  ground.  If  so, 
I  am  not  satisfied  of  the  propriety  thereof.  The  act  establish- 
ing the  workhouse,  (Laws  of  1849,)  provides  that  all  magis- 
trates in  the  city  of  New  York  are  authorized  to  commit  all 
such  persons  as  may  be  committed  by  them  as  vagrants,  to  the 
workhouse  for  any  period  of  time  not  less  than  three  nor  more 
than  twelve  months.  The  commitment  in  this  case  is  for  six 
months — it  is  regular  on  its  face — made  by  a  competent  autho- 
rity— and  there  is  no  irregularity  in  the  proceedings  to  warrant 
me  in  granting  a  discharge  of  the  prisoner. 

Prisoner  remanded  to  custody. 


COSTER    a.    THE    NEW   YORK    &    ERIE    RAILROAD 
COMPANY. 

New  York  Superior  Court ;  General  Term,  July,  1856. 
PARTIES. — LKOAL  AND  EQUITABLE  ACTIONS. — Rioirre  OF  CO-COH- 

TBACTORS. 

Four  joint  owners  of  a  vessel  luring  leased  her.  two  of  them,  afterwards,  brought 
suit  for  the  hire. 

Held.  1.  That  a  legal  action  could  only  be  sustained  by  all  four,  suing  together. 

2.  That  fewer  than  all  might  proceed  upon  equitable  rights,  and  enforce  them 
in  equity. 

3.  That  to  entitle  themselves  to  do  so,  they  must   *A<«-  in   their  complaint 
(acts  which  excused  them  from  joining  the  other  co-owner*  as  plaintiffs— and 
must  join  them  as  defendants,  unless  it  were  shown  that  they  bad  ceased  to 
have  any  interest  in  the  matters  in  controversy. 
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The  complaint  averred  that  the  defendants  had,  with  intent  to  defraud  the  plaintiffs, 

purchased  the  shares  of  the  other  parties  interested  in  the  vessel. 

Held,  1.  That  the  suggestion  of  fraud  was  immaterial,  since,  as  respected  the 

plaintiffs,  the  defendants  had  a  right  to  purchase  those  shares. 

2.  That  the  averment  of  the  sale  of  those  shares  did  not  constitute  any  reason 

for  not  making  the  former  owners  of  them  parties,  although  it  was  a  reason  for 

proceeding  in  equity. 
How,  in  such  case,  a  cause  of  action  for  the  breach  of  a  clause  in  the  charter 

party  binding  the  hirers  to  keep  the  vessel  in  repair,  should  be  stated. 
A  cause  of  action  to  restrain  some  of  the  part  owners  of  a  vessel  from  disposing  of 

her  in  derogation  of  the  rights  of  other  part  owners,  the  plaintiffs,  cannot  be 

joined  with  a  cause  of  action  for  the  hire  of  such  vessel. 

Appeal  from  a  judgment  of  the  special  term  upon  the  seve- 
ral demurrers  of  defendants  to  the  complaint. 

This  action  was  brought  by  George  W.  Coster  and  John  K 
Andrews,  against  The  New  York  &  Erie  Railroad  Company 
and  Daniel  Drew. 

The  complaint  was,  in  substance,  as  follows. 

TITLE  or  THE  CAUSE. 

The  plaintiffs  complaining,  &c.,  show : — That  about 
October  22,  1853,  the  plaintiffs,  and  one  Cornelius  Yanderbilt, 
and  one  James  B.  Townsend,  were  owners,  in  common,  of  the 
steamboat  the  Francis  Skiddy ;  each  of  the  plaintiffs  owning 
two-twentieths  of  her,  Yanderbilt,  eleven-twentieths,  and 
Townsend,  the  remaining  five-twentieths.  That  the  plaintiffs, 
and  Vanderbilt  and  Townsend,  being  such  owners,  entered 
into  an  agreement  with  the  defendants  the  New  York  & 
Erie  Railroad  Company,  by  which  the  plaintiffs,  and  Vander- 
bilt and  Townsend,  let  and  delivered  to  the  Company,  and 
the  Company  hired  and  took  possession  of  the  steamboat,  to 
be  run  by  the  Company,  upon  the  Hudson  River,  for  the 
carriage  and  transportation  of  passengers  and  freight.  That 
by  this  agreement,  the  Company  promised  and  agreed  to  pay 
all  the  expenses  of  running  the  boat,  and  to  keep  her  in  good 
repair,  and  to  pay  to  the  plaintiffs,  and  Vanderbilt  and  Town- 
send,  for  the  use  of  the  boat,  one  hundred  dollars  per  day, 
during  all  such  times  as  the  plaintiffs,  and  Vanderbilt  and 
Townsend,  should  permit  the  said  boat  to  be  and  continue  in 
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the  possession  of  the  Company,  and  not  withdraw  the  same 
from  such  possession. 

That  the  boat,  ever  since  the  time  aforesaid,  has  been  in  the 
possession  of  the  Company,  under  the  said  agreement,  by  the 
permission  of  the  plaintiffs,  and  Vanderbilt  and  Townsend, 
and  has  never  been  by  them  withdrawn  from  such  possession ; 
and  that  the  plaintiffs,  and  Vanderbilt  and  Townsend  have 
duly  fulfilled  all  the  conditions  of  said  agreement  on  their 
part;  and  that  the  Company  is  liable  to  pay  for  the  use  of  the 
boat,  one  hundred  dollars  per  day,  for  the  whole  time  that  has 
elapsed  since  the  agreement  of  hiring ;  of  which  sum,  each  of 
the  plaintiffs  is  entitled  to  one-tenth  part.  But  that  the  Com- 
pany has  not  paid  the  same,  or  any  part  thereof ;  but,  though 
often  requested,  has  hitherto  wholly  neglected  and  refused  to 
pay  the  same,  or  any  part  thereof. 

And  the  plaintiffs  further  complaining,  aver  on  information 
and  belief,  that  the  Company,  "  craftily  and  maliciously  con- 
triving and  intending  to  cheat  and  injure  the  said  plaintiff*, 
and  to  deprive  them  of  all  benefit  and  advantage  from  their 
said  interest  in  the  said  boat,  and  all  income  and  profit  from 
the  same,  under  the  said  agreement,  and  to  prevent  the  said 
plaintiffs  from  maintaining  an  action  at  law  upon  the  said 
agreement,  and  to  withdraw  the  said  boat  from  navigation, 
and  to  expose  her  to  the  injury  and  deterioration  incident  to 
being  laid  up  at  the  dock  unemployed  and  deprived  of  that 
care  and  attention  necessary  to  keep  her  in  good  order,  and  to 
compel  the  said  plaintiffs  to  sacrifice  their  said  interests  in  the 
said  boat,  or  to  sell  their  said  several  shares  therein  at  a  sum 
much  less  than  the  actual  value  thereof,  on  or  about  Novem- 
ber 14,  1853,  fraudulently  purchased  the  said  five-twentieth 
parts  of  the  said  steanvboat,  which  liad,  so  as  aforesaid,  be- 
longed to  the  said  James  B.  Townsend,  and  on  or  about  March 
10,  1854,  fraudulently  purchased  the  said  eleven-twentieth 
parts  of  the  said  steamboat,  which  had,  as  aforesaid,  formerly 
belonged  to  the  said  Cornelius  Vanderbilt,  in  the  name  of  one 
Eli  Kelly,  who  thereby  became  the  nominal  holder  and  owner 
of  said  sixteen-twentieth  parts  of  the  said  steamboat,  but  in 
trust  for,  and  for  the  benefit  of  the  Raid  defendants  the  New 
York  <fe  Erie  Railroad  Company."  And  that  about  May  18, 
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1S54,  the  Company  caused  and  procured  the  said  sixteen- 
twentieth  parts  of  the  steamboat  to  be  transferred  and  con- 
veyed by  Kelly  to  the  defendant  Daniel  Drew,  and  enrolled 
in  his  name,  but  in  trust  for,  and  for  the  benefit  of  the  Com- 
pany ;  and  that  Drew  still  continues  to  hold  the  boat  as  afore- 
said, fraudulently  pretending  to  be  the  actual  owner  thereof, 
but  being  in  fact  the  mere  trustee  and  instrument  of  the  Com- 
pany, in  holding  the  boat. 

And  the  plaintiffs  further  complaining,  aver  that  the  Com- 
pany and  Drew  "  have  fraudulently  combined  and  confederated 
together,  to  cheat  and  defraud  them,  the  said  plaintiffs,  by  the 
said  defendant  the  New  York  &  Erie  Railroad  Company, 
procuring  the  said  defendant  Daniel  Drew  to  take  the  title  of 
th'e  said  boat  in  his  name,  but  in  secret  trust  for  the  benefit  of 
the  said  defendant  the  New  York  &  Erie  Railroad  Com- 
pany, and  by  procuring  the  said  Drew,  and  the  said  Drew 
consenting,  to  withdraw  the  said  boat  from  navigation  ;  and 
the  said  Drew  taking  possession  of  the  said  boat,  as  such  pre- 
tended but  fraudulent  owner,  and  laying  her  up  at  the  dock, 
and  keeping  her  unemployed,  with  the  fraudulent  design  of 
releasing  and  discharging  the  said  defendant  the  New  York 
&  Erie  Railroad  Company,  from  its  said  obligations  and 
liabilities  under  the  said  contract  of  hiring,  and  to  compel  the 
said  plaintiffs  to  sacrifice  their  said  interests  in  the  said  boat, 
or  to  sell  their  said  several  shares  at  a  sum  far  below  their 
actual  value." 

And  the  plaintiffs  further  complaining,  aver  on  information 
and  belief,  that  for  the  purpose  of  carrying  out  the  said  frau- 
dulent design,  about  May  19,  1854,  Drew,  "  as  such  pretended 
but  fraudulent  owner  of  the  said  steamboat,  by  the  procure- 
ment of  the  said  defendant  the  New  York  &  Erie  Railroad 
Company,  took  possession  of  the  said  boat,  and  without  the 
privity  x>r  consent  of  the  plaintiffs,  withdrew  her  from  the 
navigation  upon  the  Hudson  River  in  which  she  had  been 
engaged  under  said  agreement  of  hiring,  and  laid  her  up  at  a 
dock  on  the  Hudson  River,  where  she  has  ever  since  remained 
wholly  unemployed  and  unused,  and  where  she  now  remains 
wholly  out  of  employment,  but  in  the  possession  and  under  the 
control  of  the  said  defendant  the  New  York  &  Erie  Rail- 
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road  Company,  through  and  by  the  means  of  the  said  fraudu- 
lent combination  and  confederacy  between  the  said  defendants 
the  said  New  York  &  Erie  Railroad  Company  and  the  said 
Daniel  Drew,  to  cheat  and  defraud  the  plaintiffs  as  aforesaid." 

"  And  the  plaintiffs  further  complaining,  say,  that  said 
steamboat,  by  reason  of  being  so  as  aforesaid  fraudulently 
withdrawn  from  navigation,  and  laid  up  at  dock,  by  the  de- 
fendants, and  from  want  of  care  and  attention  on  their  part, 
in  her  safe  keeping  and  preservation,  and  from  their  neglect 
to  keep  her  in  good  order  and  repair,  and  in  a  state  fit  for 
navigation,  as  they  ought  to  have  done,  has  been  greatly  dam- 
aged, impaired  and  deteriorated,  and  is  constantly  depreciat- 
ing in  value ;  that  the  value  of  the  plaintiffs'  interest  in  said 
steamboat,  prior  to  the  said  fraudulent  purchase  of  the  said 
eight-tenths  thereof,  by  the  said  defendant,  the  New  York  & 
Erie  Railroad  Company,  and  her  withdrawal  from  navigation 
by  the  defendants,  as  aforesaid,  was  fifty  thousand  dollars, 
which  the  plaintiffs  apprehend  and  charge  will  be  wholly 
lost  to  them,  by  the  wrongful  acts  of  the  defendants,  herein- 
before mentioned  and  set  forth." 

And  the  plaintiffs  aver  that  they  are  entitled  to  demand  and 
recover  from  the  defendants,  in  addition  to  the  said  hire  of  the 
eaid  boat,  hereinbefore  claimed,  the  said  sum  of  fifty  thousand 
dollars,  being  the  value  as  aforesaid,  of  the  interest  of  the 
plaintiffs  in  the  boat. 

And  the  plaintiffs  further  aver  that  they  are  citizens  of  the 
State  of  New  York,  and  reside  in  the  city  of  New  York,  and 
that  the  said  steamboat  is  an  American  vessel ;  and  that  for  the 
purpose  of  further  injuring  and  defrauding  the  plaintiffs,  and 
to  deprive  the  plaintiffs  of  all  benefit  and  advantage  from  their 
interests  in  the  said  steamboat,  and  to  compel  the  plaintiffs  to 
sacrifice  their  interests  therein,  or  to  sell  the  same  for  a  sum 
much  less  than  their  actual  value,  the  defendants  are  threat- 
ening to  remove  the  boat,  from  the  State  of  New  York,  and 
from  the  United  States,  beyond  the  jurisdiction  of  the  courts 
of  this  State,  and  of  the  United  States,  into  the  Province  of 
Canada,  within  the  dominions  of  the  Queen  of  the  United 
Kingdom  of  Great  Britain  <fe  Ireland,  and  there  to  sell  her, 
or  the  interests  of  the  defendants  therein,  to  British  subjects ; 
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and  to  place  and  keep  her  permanently  within  the  said  Pro- 
vince of  Canada ;  and  that  should  the  defendants  carry  these 
threats  into  execution,  the  rights  and  interests  of  the  plaintiffs 
in  the  vessel,  would  become  worthless,  by  reason  of  her  being 
thus  placed  beyond  the  legal  control  of  the  plaintiffs,  and  the 
plaintiffs  having  no  sufficient  and  adequate  remedy  for  enforc- 
ing and  securing  said  rights  and  interests. 

And  the  plaintiffs  further  say,  that  they  have  requested  the 
said  Drew  to  join  them  as  a  party  plaintiff,  in  an  action  against 
the  Company,  to  recover  the  one  hundred  dollars  per  day,  due 
as  aforesaid,  for  the  use  and  hire  of  the  boat,  pursuant  to  the  said 
agreement,  and  for  the  damage  sustained  by  the  owners  of  the 
boat,  by  reason  of  the  wrongful  acts  and  omissions  of  the  Com- 
pany, and  to  become  a  joint  plaintiff  with  them  in  this  action  ; 
but  by  the  desire  and  request  of  the  Company  he  has  declined 
to  become  such  plaintiff,  with  the  malicious  and  fraudulent 
intention  of  precluding  the  plaintiffs  from  enforcing  the  agree- 
ment, and  obtaining  from  the  Company  the  relief  to  which  they 
are  entitled  in  the  premises. 

Wherefore  the  plaintiffs  demand  that  it  be  adjudged  and 
decreed  that  the  contract  of  hiring  on  the  part  of  the  Company, 
of  the  said  steamboat,  is  still  subsisting  and  in  force,  and  that 
it  be  deemed  to  be  of  the  same  validity  and  obligation,  as  if  it 
could  be  enforced  in  an  action  at  law ;  and  that  the  Company 
is  liable  to  pay  to  the  plaintiffs,  one-fifth  of  one  hundred  dol- 
lars per  day,  for  the  whole  time  since  the  said  date  of  the  said 
contract,  and  one-fifth  of  all  damages  from  the  deterioration 
of  the  said  boat,  caused  by  the  said  wrongful  acts  and  omis- 
sions of  the  defendants ;  or  that  if  by  reason  of  the  facts  and 
circumstances  hereinbefore  set  forth,  the  said  contract  has  been 
terminated  and  become  inoperative  at  law,  it  is  nevertheless, 
by  reason  of  the  said  fraudulent  acts  and  doings  of  the  defend- 
ants, still  subsisting  and  liable  to  be  enforced  in  equity,  as 
against  both  the  said  defendants ;  and  that  the  defendants  are 
liable,  and  shall  be  adjudged  and  decreed  to  pay  to  the  plain- 
tiffs, their  proportion  of  the  hire  of  the  boat  for  the  time  afore- 
Baid,  and  the  value  of  the  interests  of  the  plaintiffs  in  the  boat; 
or  if  this  court  shall  not  adjudge  the  defendants  to  be  liable 

to  pay  to  the  plaintiffs  their  share  of  the  value  of  the  boat, 
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that  then  the  defendants  be  adjudged  to  put  the  boat  in  repair, 
and  in  running  order;  and  that  it  be  further  adjudged  and  de- 
creed that  she  be  so  kept,  and  that  the  defendants  continue  to 
pay  to  the  plaintiffs,  one-fifth  of  one  hundred  dollars  per  day, 
for  their  shares  of  the  hire  of  said  boat,  so  long  as  the  plain- 
tiffs shall  elect  to  allow  the  defendants  to  retain  the  possession 
and  use  of  the  boat,  under  the  contract ;  and  that  the  defend- 
ants, their  agents,  &c.,  be  forever  restrained  from  removing  or 
selling  the  boat  beyond  the  limits  of  this  State,  and  for  further 
relief,  <fcc. 

CUTLER  &  FLANDERS,  attorneys  for  plaintiffs. 


The  defendant  the  New  York  &  Erie  Railroad  Company, 
•demurred  to  the  complaint,  because  : — 

1.  The  complaint  unites  causes  of  action  which  cannot  pro- 
perly be  joined  in  the  same  action. 

2.  As  to  all  such  parts  of  the  complaint  as  claim  other 
damages  than  they  would  be  liable  to  pay  under  the  express 
contract, — and    in    particular,    damages   for   injuries   to    the 
boat, — the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

3.  This  court  has  no  jurisdiction  of  the  claim  set  up  by  the 
plaintiffs,  (founded  upon  the  fact  that  the  plaintiffs  and  defend- 
ants are  part  owners  of  the  boat),  that  they  were  entitled  to  an 
injunction  to  prevent  the  removal  of  her  beyond  the  State, 
but  that  cause  of  action  is  of  admiralty  jurisdiction; — and  if 
it  were  otherwise  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

4.  There  is  a  defect  of  parties  plaintiff,  in  not  joining  Van- 
derbilt  and  Townsend. 

The  defendant  Drew  demurred  to  the  complaint,  because 

1.  There  is  an  improper  joinder  and  a  defect  of  parties  in 
said  action. 

2.  There  is  an  improper  joinder  of  causes  of  action. 

3.  The  contract  alleged,  is  illegal  and  void. 

4.  No  facts  are  stated  showing  that  the  acts  of  the  defend- 
ants are  fraudulent  or  wrongful. 

6.  The  plaintiffs  as  tenants  in  common,  are  not  entitled  to 
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•maintain  an  action  against  their  co-tenants  for  the  matters 
alleged. 

6.  The  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

The  demurrers  were  both  allowed  at  special  term,  and  the 
defendants  had  judgment  upon  them. 

From  this  judgment  the  plaintiffs  now  appealed. 

P.  Y.  Cutler,  for  appellants.  I.  The  complaint  states  one 
single  cause  of  action.  It  is  a  suit  in  equity,  analogous  to  the 
suit  to  cancel  a  release,  or  for  a  declaration  that  a  release  was 
obtained  by  fraud,  and  therefore  inoperative.  And  it  also 
states  a  case  for  an  account  between  part  owners,  and  for  an 
injunction  to  prevent  the  removal  of  the  boat  out  of  the  juris- 
diction of  the  court.  (Adams'  Eq.,  26,  240).  A  co-partner  is  a 
trustee  for  his  co-partners,  and  will  be  restrained  from  making 
a  contract  which  will  operate  as  a  fraud  upon  his  co-partners; 
or  if  such  contract  be  made  with  a  party  cognizant  of  the 
fraud,  he  will  be  restrained  from  enforcing  it.  1.  A  familiar 
instance  of  such  a  contract  is  a  note  given  by  one  co-partner 
in  the  firm  name  for  his  own  individual  debt,  to  a  person 
knowing  the  fact  and  with  knowledge  that  it  is  a  fraud  on  the 
firm.  2.  A  co-partner,  who  has  entered  into  co-partnership 
for  a  definite  petiod,  will  not  be  allowed  to  dissolve  the  co- 
partnership before  that  period  has  arrived.  3.  Even  an  agree- 
ment to  enter  into  co-partnership  will  be  specifically  enforced 
under  certain  circumstances.  (Story's  Eq.  Jur.,  666).  4.  No 
agreement  for  the  fraudulent  transfer  of  the  property  of  the 
•firm,  or  its  choses  in  action,  to  a  fraudulent  vendee  or  trans- 
feree will  be  enforced.  (Adams1  Eq.  Jur.,  240  (&  n.)  5.  Frau- 
dulent releases  will  be  set  aside.  (Story's  Eq.  Jur.,  §  681). 

II.  The  reason  why  partners  are  thus  dealt  with  is,  that  they 
are  mutual  trustees  for  each  other,  and  the  same  reason 
applies  with  equal  force  to  joint  tenants  and  tenants  in  com- 
mon, and  especially  to  joint  owners  of  ships  and  vessels,  who 
are  trustees  for  each  other,  and  wiiose  contract  with  each  other 
is  one  resting  eminently  in  good  faith.  Every  contract,  there- 
fore, entered  into  by  a  majority  of  the  part  owners  in  fraud  of 
the  rights  of  the  minority,  is  absolutely  void,  arid  the  agree- 
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raeut  between  Drew  and  the  Erie  Railroad  Company,  was  an 
agreement  in  fraud  of  the  plaintiff's  rights,  is  so  averred,  and 
the  averment  is  admitted  by  the  demurrer.  (  WiUard's  Eq.  Jur., 
190).  1.  The  rule  that  a  majority  of  the  owners  direct  as 
to  the  employment  of  the  vessel,  has  no  application  to  such 
a  case  as  this.  The  rule  is  restricted  expressly  to  the  case  of  a 
vessel  unemployed,  and  does  not  apply  to  a  case  where  a  vessel 
is  running  under  a  charter  party.  (3  Kent,  152).  2.  Nor  does 
the  rule  ever  allow  the  majority  to  control  upon  the  question 
of  non-employment,  but  merely  upon  the  most  profitable  mode 
of  employment.  3.  The  reason  of  the  rule  defines  its  limits. 
It  is  founded  upon  the  desire  to  encourage  the  employment  of 
vessels  for  the  general  interest  and  prosperity  of  commerce ; 
and  as  it  relates  purely  to  the  employment  of  vessels,  has,  of 
course,  no  relation  to  the  question  of  the  power  of  part  owners 
to  take  a  vessel  out  ot  employment  and  tie  her  up  at  the  dock. 
(Flandtrs  on  Shipping,  §§  358,  367,  368;  Story  on  Partn., 
§§421,422,427.) 

III.  The  cause  of  action  stated  in  the  complaint,  being  for 
a  fraudulent  combination  of  the  defendants  to  deprive  the 
plaintiffs  of  their  beneficial  interest  in  the  vessel  itself,  as  well 
as  in  its  earnings,  is  one  entire  cause  of  action  ;  but  if,  by  any 
argument,  it  could  be  demonstrated  that  it  combines  two 
causes  of  action,  then  the  objection  ceases  to  be  of  any  weight, 
as  both  causes  of  action  arise  out  of  the  same  transaction,  and 
both  before  and  since  the  Code,  a  court  of  equity,  once  having 
jurisdiction  of  such  a  fraudulent  transaction,  would  administer 
complete  relief.  (Ctxle,  §  167). 

IV".  If  there  be  no  fraud  in  the  sale  to  the  Erie  Railroad 
Company,  and  they  had  a  right  to  purchase  and  hold  the  vessel 
in  the  name  of  Drew,  yet  the  complaint  may  be  maintained, 
because  it  contains  all  the  facts  requisite  to  maintain  the  action 
as  an  equitable  action  t'or  an  account  between  the  parties  aft 
co-owners.  The  Railroad  Company  are  chargeable  with  the 
one  fifth  of  one  hundred  dollars  per  day  to  the  plaintiffs,  BO 
long  as  they  retained  possession  of  the  vessel,  and  for  the  pur- 
poses of  this  action  the  contract  will  be  treated  as  still 
BubsiHting,  or  as  subsisting  BO  long  as  the  defendants  retain 
the  exclusive  possession  of  the  vessel,  and  do  not  take  the 
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requisite  steps  to  terminate  the  contract.  This  may  be  viewed 
as  a  suit  in  equity,  for  an  account  of  the  earnings  between 
part  owners  of  a  vessel,  and  the  prayer  for  general  relief,  is 
quite  sufficient  for  the  purpose. 

V.  The  injunction  should  be  granted,  to  prevent  the  vessel 
from  being  sent  to  sea,  against  the  consent  of  the  plaintiffs. 
2  Story^s  Eg.  Jur.,  §  957  ;   Haly  v.  Goodson,  2  Merivale  R., 
77  ;  Christie  v.   Craig,  II.,  137  ;  Abbott,  Ft.  1,  ch.  3,  §§  4,  5.) 

VI.  The  complaint  does  not  state  a  case  of  which  admi- 
rality  has  exclusive  jurisdiction  ;  but  states  a  case  of  which,  a 
court  of  equity  has  jurisdiction.    (Darby  v.  Barnes,  9  Hare, 
369  ;   2  Brown's  Civ.  &  Ad.,  77  ;   Brennan  v.  Preston,  2  De 
Gex,  M.  &  G.,  813  ;   10  Hare,  331  ;   Milborne  v.  Gunther,  8 
Gill,  92  ;  Cropster  v.  Griffith,  2  Bland.,  5.) 

VII.  The   objection  as  to  parties   is   manifestly  frivolous. 
No  action  could  be  maintained  at  law  in  the  names  of  Van- 
derbilt  and  Townsend,  who  sold  their  respective  interests  to 
the  Erie  Railroad  Company,  in  fraud  of  the  plaintiffs'  rights, 
and  expressly  to  defeat  such  a  suit.     But  the  objection  shows 
in  a  strong  light  the  propriety  of  instituting  this  suit  in  Equity. 
{Adams  Eq.,   240).     1.  Vanderbilt   and   Townsend   have  no 
interest  in  the  earnings  of  the  vessel,  since  the  purchase  of 
sixteen-twentieths  by  the  Erie  Railroad  Company,  and  are  not 
parties  to  that  account.     As  the  action  may  be  sustained  for 
that  portion  of  the  claim,  without  their  joinder,  it  was  not 
necessary  or  even  proper  to  make  them  parties.     2.  All  the 
defendants  are  proper  parties  to  the  account  to  be  taken  of 
the  earnings  of  the  vessel,  subsequent  to  the  purchase  by  the 
Erie  Railroad  Company.     Drew,  as  trustee,  and  the  Railroad 
Company,  as  part  owner,  are  proper  parties  to  this  suit  ;  and 
the  relief,  by  injunction,  is  common  to  all  the  defendants. 

D.  JB.  Eaton  for  the  respondents  the  New  York  &  Erie 
Railroad  Company.  —  I.  On  the  objectioa  to  the  whole  com- 
plaint that  it  joins  improper  causes  of  action,  we  say  that 
there  are  four  causes  of  action  united  :  one  in  contract  for  the 
recovery  of  money,  and  three  in  tort.  The  complaint  first 
sets  out  a  complete  cause  of  action  on  contract  for  the  re- 
covery of  money  only,  claiming  that  the  alleged  agreement 
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for  the  hire  of  the  steamboat  is  still  in  force,  and  that  the 
plaintiffs  are  entitled  to  recover  under  it.  Then  it  sets  out  a 
ground  of  action  founded  in  tort, — in  a  sort  of  conspiracy  to 
cheat  the  plaintiffs,  and  to  deprive  them  of  their  property. — 
praying  a  decree  establishing  the  defendants'  future  liabilities 
under  the  contract.  Then  is  set  out  a  new  ground  of  action  in 
tort,  in  which  the  defendants  are  declared  to  have  become 
liable  to  purchase  the  plaintiffs'  interest  in  the  boat ;  and  a 
decree  is  asked  judicially  fixing  that  liability  upon  the  de- 
fendants. Lastly,  a  distinct  cause  of  action  in  tort  is  set  out, 
which,  the  plaintiffs  represent,  entitles  them  to  an  injunction  ; 
and  an  injunction  is  prayed  accordingly.  1.  The  ground  of 
action  first  set  forth  on  the  special  contract  is  one  to  be  tried 
by  a  jury,  but  the  cause  of  action  demanding  a  perpetual  in- 
junction, and  the  cause  of  action  demanding  a  judicial  de- 
claration of  the  present  validity  of  the  contract  and  a  special 
decree  that  the  defendants  purchase  the  interest  of  the  plain- 
tiffs in  said  boat,  present  questions  of  law  to  be  tried  by  the 
court;  and  these  cannot  be  united  in  the  same  complaint. 
(Code,  §§253,  254;  7  How.  Pr.  7?.,  134;  Alger  v.  Scoville, 
6  How.  Pr.  R.,  142).  2.  The  only  ground  upon  which  it  can 
be  claimed  that  these  causes  of  action  can  be  united  is  that 
they  arise  out  of  '•  the  same  transaction  or  transactions  con- 
nected with  the  same  subject  of  action."  (Code,  §  167,  subtl.  1.) 
This  section  should  be  so  construed  as  not  to  authorize  the 
joinder  of  actions  of  tort  and  contract,  or  causes  of  action  that 
would  require  a  trial  before  different  tribunals.  The  "subject 
of  act;on"  is  not  the  material  thing  incidentally  or  otherwise 
the  source  of  the  litigation,  but  the  acts,  threats  or  grievances 
complained  of,  the  existence  or  non-existence  of  which  consti- 
tute the  issuable  facts  or  allegations  to  be  tried.  If  this 
construction  be  not  adopted,  all  the  causes  and  divisions  of 
causes  of  action  mentioned  in  section  107  of  the  Code,  may  be 
united  in  the  same  complaint. 

II.  The  second  ground  of  our  demurrer  relates  to  all  the 
grounds  of  action  and  parts  of  the  complaint,  except  so  much 
as  nets  oat  the  special  contract,  and  the  liability  of  the  de- 
fendants under  that  contract.  We  claim  : — 1.  That  when  the 
express  contract  is  proved,  the  plaintiffs'  case  is  made  out,  and 
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the  extent  of  the  defendants'  liability  under  it  is  then  a  ques- 
tion for  the  court.  All  other  facts  set  forth  are  irrelevant, 
and  cannot  be  litigated,  as  the  contract  fixes  the  character  of 
the  relations  between  the  parties,  and  the  extent  of  the  defen- 
dant's liability.  2.  That  as  the  plaintiffs  insist  that  the  con- 
tract is  still  in  force,  and  the  vessel  held  by  the  defendants  at 
$100  per  day,  they  cannot  recover  any  damages  for  her  not 
being  in  repair  at  the  present  moment.  If,  when  the  plaintiffs 
elect  to  put  an  end  to  the  contract,  the  boat  is  not  in  repair,  or 
is  deteriorated  so  as  to  make  the  defendants  liable  under  the 
contract,  then,  and  only  then,  can  they  maintain  an  action  for 
damages. 

III.  The  third  ground  of  our  demurrer  is  to  those  portions 
of  the  complaint  wherein  the  plaintiffs,  as  part  owners,  claim 
damages  and  an  injunction  against  the  other  part  owners  of  the- 
ship,  for  neglect  to  use  the  ship,  and  allowing  her  to  go  to* 
decay,  and  proposing  to  use  her  on  a  foreign  voyage.  1.  If 
this  is  to  be  treated  as  a  ground  of  action  known  as  limitation 
in  admiralty, — i.  e.  an  attempt  by  the  minority  part  owners 
to  get  protection  against  the  acts  of  the  majority, — it  is  not  a 
matter  of  which  this  court  has  jurisdiction,  but  it  belongs  to 
an  admiralty  court.  (Story  on  Partn.,  §§  438,  439  &  n. ;  Abbott 
on  Shipping,  Pt.  1,  ch.  3,  §  3 ;  3  Kent's  Comrn.,  151, 152 ;  War- 
ring v.  Clark,  8  Now.,  (J.  S.  441 ;  Benedicts  Adm.  Pr.,  274, 
481,  482,  §  274).  The  constitution  gives  jurisdiction  of  sucb 
cases  to  United  States  courts,  and  the  judiciary  act  of  1789, 
§  9,  does  not  apply  to  this  case,  for  it  was  never  of  com- 
mon law  jurisdiction.  (Warring  v.  Clark,  8  How.,  U.  S.,  441). 
2.  It  being  a  case  of  established  admiralty  jurisdiction,  of 
which  the  common  law  courts  have  not  taken  cognizance,, 
the  jurisdiction  of  the  Admiralty  Court  is  exclusive.  (1  Kenfs 
Comm.,  377,  408,  412;  Martin  v.  Hunter's  Lessee,  1  Wheat., 
304;  Story  on  Partn.,  §  438 ;  Strelly  v.  Wilson,  1  Vern.,  298.) 
Even  if  this  court  had  any  jurisdiction  to  entertain  a  complaint 
for  such  a  cause  of  action,  if  properly  pleaded,  we  insist 
that  there  is  no  ground  of  action  before  the  court.  One  part 
owner  of  a  vessel  cannot  recover  of  another  for  damages  caused 
by  the  carelessness  or  negligence  of  that  part  owner.  Nor 
does  any  action  lie  for  fraudulently  sending  a  vessel  to  foreign 
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parts;  much  less  will  an  injunction  be  granted.  (Moody  v. 
Buck,  1  Sandf.  S.  C.  R.,  304,  FlanJcrs  oil  Shipping,  §  399 ; 
Abbott  on  Shipping,  Pt.  1,  ch.  3  §  3.) 

IV.  The  fourth  ground  of  demurrer  is  the  non-joinder  of  other 
parties  interested  in  the  suit,  viz.  Vanderbilt  and  Townsend. 
1.  The  complaint  first  sets  out  a  joint  contract  made  by  the 
plaintiffs  and  Vanderbilt  and  Townsend,  parties  of  the  first  part, 
and  the  New  York  &  Erie  Railroad  Company,  parties  of  the 
second  part,  and  a  promise  of  the  Company  to  pay  to  the  joint 
parties  of  the  first  part  $100  per  day  for  the  use  of  the  boat; 
no  other  promise  is  anywhere  alleged.  This  contract  is  alleged 
to  be  still  in  force.  It  is  not  anywhere  alleged  that  either 
Townsend  or  Vanderbilt  has  ever  parted  with  their  interest 
under  this  contract;  nor  that  the  plaintiffs  act  on  their  behalf. 
The  statement  that  several  months  after  the  delivery  of 
the  boat  to  the  New  York  «fc  Erie  Railroad  Company,  the 
shares  of  Vanderbilt  and  Townsend  were  sold,  does  not 
have  the  effect  of  making  the  contract  several,  or  of  trans- 
ferring the  interests  of  Vanderbilt  and  Townsend  in  the 
compensation  to  be  recovered  under  the  contract.  On  the 
contrary,  it  appears  that  nothing  has  ever  been  paid  since 
the  boat  was  delivered,  (so  that  in  any  event  Townsend 
and  Vanderbilt  would  be  interested  in  the  earnings  of  the 
boat  to  the  date  of  this  sale,)  and  the  boat  is  said  to 
still  remain  in  the  possession  of  the  New  York  &  Erie 
Railroad  Company,  and  this  is  declared  to  be  by  rea- 
son of  the  "permission  if  the  said  plaintiffs  and  the  said 
Cornelius  Vanderbilt  and  the  said  James  B.  Townsend,  and 
that  they  duly  fidfilled  all  the  conditions  of  said  agreement 
on  thtir  part,"  Ac.  From  this  it  affirmatively  appears  that 
the  sale  of  their  interest  did  not,  even  in  the  estimation  of  the 
plaintiffs,  sever  the  contract  or  terminate  their  interest  in  the 
earnings  of  the  boat.  The  earnings  of  the  boat  belong  jointly 
to  the  plaintiffs  and  Vanderbilt  and  Townsend;  and  the  New 
York  «fc  Erie  Railroad  Company  cannot  be  made  liable  in  sepa- 
rate actions  to  each,  but  all  must  join  or  the  plaintiffs  must  ac- 
quire the  interests  of  the  other  parties  by  assignment.  What- 
ever may  be  the  rights  of  part  owners  as  between  themselves, 
this  contract,  as  to  third  persons  at  least,  was  a  contract  by 
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the  owners  as  co-partners,  and  they  must  sue  and  may  be  sued 
thereon,  as  such,  and  not  otherwise.  Part  owners  of  ships  are 
co-partners  as  to  the  earnings  of  the  ship,  and  no  action  can 
be  maintained  by  one  against  another  until  an  account  is  taken. 
(Nichol  v.  Mumford,  4  Johns.  Ch.,  522 ;  Mumford  v.  Nichol, 
20  Johns.,  611 ;  Story  on  Partn.,  §§  441,  444,  449 ;  Paton  v. 
Randolph,  1  Gilpin  R.,  457 ;  Holderness  v.  Shackels,  8  JSarn., 

&  a,  612. 

Charles  Jones  for  the  respondent  Drew. 

BY  THE  COURT — WOODRUFF,  J. — This  case  comes  on  to  be 
heard  upon  an  appeal  from  the  judgment  of  the  special  term 
in  favor  of  the  defendants,  upon  their  several  demurrers  to  the 
complaint. 

The  complaint,  in  the  first  nineteen  folios  thereof,  avers 
that  the  plaintiffs  and  Cornelius  Yanderbilt  and  James  B. 
Townsend  were,  on  October  22,  1853,  owners  of  the  steam- 
boat Francis  Skiddy,  in  the  proportions  following: — Cos- 
ter and  Andrews  the  plaintiffs  each  two-twentieths,  Yan- 
derbilt eleven-twentieths,  and  Townsend  five-twentieths.  That 
being  such  owners,  they  on  the  day  aforesaid  entered  into  an 
agreement  with  the  defendants,  the  New  York  &  Erie  Rail- 
road Company,  by  which  they  let  and  delivered  to  the  Com- 
pany the  said  boat,  and  the  Company  hired  and  took  possession 
thereof  and  agreed  to  pay  all  expenses  of  running  the  same 
and  to  keep  her  in  good  repair,  and  to  pay  to  the  said  plain- 
tiffs and  Yanderbilt  and  Townsend  for  the  use  thereof,  one 
hundred  dollars  per  day,  "  during  all  such  times  as  the  said 
plaintiffs  and  Yanderbilt  and  Townsend  should  permit  the  said 
boat  to  be  and  continue  in  the  possession  of  the  said  Company 
and  not  withdraw  the  same  from  such  possession."  That  from 
the  date  of  such  agreement  until  now,  the  said  boat  has  been 
and  now  is  in  the  possession  of  the  Company  under  such  agree- 
ment, by  the  permission  of  the  plaintiffs  and  Yanderbilt  and 
Townsend,  and  has  never  been  withdrawn  by  them.  That  the 
said  plaintiffs  and  Yanderbilt  and  Townsend  have  duly  per- 
formed, &c.;~but  that  the  said  Company  have  never  paid  the 
,aid  sum  of  one  hundred  dollars  per  day  for  the  use  of  the 
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said  boat.  That  the  said  Company  are  liable  to  pay  the  amount 
aforesaid  and  that  the  plaintiffs  are  each  entitled  to  one-tenth 
part  thereof,  and  that  the  Company  refuse  to  pay  the  same  or 
any  part  thereof." 

This  is  a  plain  statement  of  a  good  and  sufficient  cause  of 
action  on  a  special  contract,  and  for  the  recovery  of  money, 
which  upon  the  facts  stated  is  due  to  the  plaintiffs  and  Van- 
derbilt  and  Townsend.  The  contract  set  forth  is  single  and 
entire.  The  agreements  on  the  part  of  the  Company  are  to  and 
with  the  plaintiffs  and  Vanderbilt  and  Townsend  jointly  and 
not  severally.  There  is  no  intimation  that  the  defendants  have 
undertaken  to  pay  the  charter  money  to  the  several  owners  in 
the  proportion  of  their  respective  interests  in  the  boat. 

We  know  of  no  rule  of  pleading,  nor  any  principle  of  law 
authorizing  the  plaintiff  to  maintain  a  separate  action  for  their 
particular  portion  of  these  moneys  without  making  Vanderbilt 
and  Townsend  parties.  A  joint  cause  of  action  vested  in  two 
or  more,  cannot  be  split  up  into  several,  at  the  option  of  those 
in  whom  it  is  vested.  The  Company  are  not  liable  to  be  vexed 
with  two  or  more  separate  suits  for  the  same  cause  of  action, 
and,  having,  as  the  case  may  be,  litigated  the  claim  of  two  of 
the  owners,  to  be  again  called  upon  to  litigate  the  same  mat- 
ters under  the  same  joint  contract  with  Vanderbilt,  and  again 
with  Townsend.  The  circumstance  that  the  consideration  for 
the  agreement  by  the  Company  was  the  use  of  a  steamboat  or 
vessel  of  which  the  defendants  are  part  owners,  makes  no  dif- 
ference. Besides,  if  there  was  any  warrant  for  permitting 
such  an  agreement  to  be  treated  as  in  effect  running  to  each 
severally,  and  entitling  each  to  recover  the  proportion  of  the 
charter  money,  which  as  between  the  co-owners  would  fall  to 
his  share,  (which  however  cannot  be  conceded  in  this  case,) 
then  the  plaintiffs  themselves  could  not  join  in  the  action.  If 
their  interests  are  several  and  their  rights  several,  their  title 
to  the  money  to  be  recovered  by  each  respectively  is  several, 
and  the  causes  of  action  thus  assumed  to  be  several,  cannot 
be  joined. 

But  in  trnth,  as  before  observed,  the  company's  agreement 
is  single, — it  is  made  with  all, — the  title  to  recover  under  it  is 
vested  in  all.  The  money  due  upon  the  agreement  belongs  to 
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all  (irrespective  of  the  state  of  the  accounts  between  them, 
and  the  respective  shares  into  which  it  may  be  divisible  when 
recovered,  with  which  the  Company  have  nothing  to  do,)  and 
all  must  unite  in  the  action  brought  to  enforce  the  agreement 
and  recover  the  charter  money,  unless  some  facts  are  stated  in 
the  complaint  which  excuse  the  plaintiffs  from  uniting  Van- 
derbilt  and  Townsend  with  them  as  plaintiffs.  If  that  be 
done,  then  notwithstanding  the  rule  be  as  we  have  stated  it  in 
actions  at  law,  the  plaintiffs  may  unquestionably  proceed  upon 
their  equitable  rights,  and  in  equity  enforce  them  and  recover 
their  money.  But  even  then,  they  must  make  Vanderbilt  and 
Townseud  parties  to  the  action  as  defendants,  unless  they  also 
show  that  Vanderbilt  and  Townsend  have  ceased  to  have  any 
interest  in  the  matters  in  controversy. 

What  facts  then  further  appear  in  this  complaint  which  are 
relied  upon  as  an  excuse  for  not  joining  them  as  plaintiffs  ? 

The  only  further  statement  in  the  complaint  affecting  Van- 
derbilt and  Townsend  in  any  measure,  and  therefore  the  only 
one  that  bears  upon  the  question  above  considered,  is,  that 
afterwards  the  Company  with  malicious  intent  to  cheat  and 
injure  the  plaintiffs,  &c.,  &c.,  fraudulently  purchased  from 
Vanderbilt  and  Townsend  their  respective  five  and  eleven- 
twentieth  parts  of  the  said  steamboat  in  the  name  of  Eli  Kelly  r 
but  in  trust  for  and  for  the  benefit  of  the  said  Company. 

Whether  this  purchase  was  made  with  a  bad  motive  or  not, 
is  quite  immaterial ;  the  motive  furnishes  no  ground  of  appeal 
to  any  court,  unless  nor  until  some  wrongful  act  is  done, 
attempted,  or  threatened,  which  act  it  is  proper  should  be 
either  restrained  or  redressed.  The  act  charged  here  is  a  per- 
fectly lawful  act,  a  purchase.  The  plaintiffs  have  no  cause 
of  complaint  in  that  respect ;  Vanderbilt  and  Townsend  had  a 
right  to  sell,  the  Company  had  a  right  to  buy,  and  unless  the 
plaintiffs  mean  that  the  purchase  was  a  fraud  upon  Vanderbilt 
and  Townsend,  no  wrong  was  done  to  any  one  thereby.  When 
Vanderbilt  and  Townsend  come  into  court  alleging  that  the 
purchase  was  fraudulent,  the  allegation  may  be  material. 
This  averment  of  fraud  therefore  has  no  bearing  upon  the 
question  whether  Vanderbilt  and  Townsend  should  be  parties 
to  the  action.  The  plaintiffs  do  not,  and  could  not  upon  any 
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facts  stated,  ask  to  have  the  sale  set  aside,  and  if  they  did  they 
must  make  Vanderbilt  and  Townsend  parties,  either  plaintiffs 
or  defendants. 

The  case  stands  then,  upon  the  facts  averred,  thus : — that. 
Townsend  on  November  14,  1853,  and  Vanderbilt  on  March 
10,  1854,  sold  to  the  defendants  (who  purchased  in  the  name 
of  Eli  Kelly)  their  respective  twentieth  parts  of  the  said 
boat.  And  the  plaintiffs'  claim  to  recover  for  not  only  the 
money  accrued  and  payable  for  the  use  of  the  boat  since 
those  dates,  but  also  from  the  day  the  original  agreement 
was  made  ;  that  is  over  thirteen  thousand  dollars  accrued 
before  Vanderbilt  sold  his  share  of  the  boat.  And  there  is  not 
an  intimation  in  the  complaint  that  Townsend  for  the  period 
in  which  he  continued  to  be  an  owner  and  Vanderbilt  for  the 
residue  of  the  time,  are  not  jointly  interested  with  the  plain- 
tiffs in  the  recovery  of  that  money.  The  averment  of  the  sale 
of  the  boat  does  not  therefore  constitute  any  reason  for  not 
making  Vanderbilt  and  Townsend  parties. 

If  not  made  parties  plaintiff,  they  should  have  been  made 
defendants.  There  is  no  averment  that  they  refuse  to  join  in 
the  action.  There  is  no  averment  that  they  have  been  guilty 
of  any  fraud,  or  are  parties  to,  or  are  even  cognizant  of,  any 
fraud  done,  attempted  or  contemplated  by  the  Company.  The 
demurrer  for  want  of  these  parties  was  therefore  properly 
sustained. 

In  reference  to  the  cause  of  action  now  in  question,  the 
purchase  of  the  boat  by  the  company  if  true  as  alleged,  is  un- 
doubtedly a  sufficient  reason  for  proceeding  by  what  would 
formerly  have  been  termed  a  bill  in  equity.  The  union  of 
interest  in  the  Company  as  owner  and  hirer  would  so  embar- 
rass an  action  at  law,  that  adequate  justice  could  not  be  done. 
But  all  parties  interested  in  the  charter  money  should  be  before 
the  court. 

2.  The  next  cause  of  action,  or  combination  of  facts  upon 
which  the  plaintiffs  rest  a  claim  to  recover,  consists  in  aver- 
ments that  the  Company,  in  May,  1854,  caused  and  procured 
the  said  sixteen -twentieths  of  the  said  boat  to  be  conveyed  by 
the  said  Eli  Kelly  to  the  defendant,  Daniel  Drew,  (the  said 
Drew  fraudulently  pretending  to  be  the  owner,  but  being  in 
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fact  the  mere  trustee  and  instrument  of  the  Company),  and  that 
Drew  and  the  Company  have  fraudulently  combined  to  cheat 
the  plaintiff;  the  said  Company  procuring  the  said  Drew  to 
consent,  and  Drew  consenting  to  withdraw  the  said  boat  from 
navigation — the  said  Drew  taking  possession,  laying  her  up 
at  the  dock,  and  keeping  her  unemployed,  with  the  fraudulent 
design  of  releasing  and  discharging  the  said  contract  of  hiring ; 
and  that  the  said  Drew,  on  or  about  May  19,  1854,  as  such 
pretended  but  fraudulent  owner,  took  possession  of  the  boat, 
and  without  the  plaintiff's  consent,  withdrew  her  from  the  navi- 
gation in  which  she  had  been  employed  under  the  agreement 
of  hiring,  laid  her  up  at  a  dock,  where  she  has  ever  since 
remained  unemployed  and  not  used,  but  in  the  possession  of 
the  Company,  through  and  by  means  of  the  said  fraudulent 
combination  and  confederacy  with  Drew.  And  the  plaintiffs 
then  aver,  that  "  by  reason  of  being  so  fraudulently  with- 
drawn from  navigation,  and  laid  up  at  dock  by  the  defendants, 
and  from  want  of  care  and  attention  on  their  part  in  her  safe 
keeping  and  preservation,  and  from  their  neglect  to  keep  her 
in  good  order  and  repair,  and  in  a  state  fit  for  navigation,  as 
they  ought  to  have  done,  the  said  boat  has  been  greatly  dama- 
ged, impaired,  and  deteriorated  in  value." 

The  plaintiffs  then  add,  that  their  shares  of  the  boat  were 
worth  fifty  thousand  dollars  before  the  said  purchase  by  the 
Company  and  the  said  withdrawal  from  navigation,  which 
they  charge  will  be  lost  by  the  wrongful  acts  mentioned,  and 
which  they  claim  to  recover,  in  addition  to  the  said  hire  of  the 
boat  from  the  defendants  herein. 

The  distinct  and  only  cause  of  action  here  alleged  is  the 
withdrawal  of  the  boat  from  navigation,  laying  her  up  in  the 
dock,  and  the  damage  and  deterioration  in  value  arising  from 
that  and  from  neglect  and  want  of  repairs,  and  this  is  made 
the  basis  of  a  claim  to  recover  her  full  value. 

Now  if  this  cause  of  action  is  claimed  to  arise  on  the  con- 
tract alleged  in  the  complaint,  it  is  liable  to  two  difficulties : — 
In  the  first  place,  no  agreement  by  the  Company  to  employ  the 
boat  upon  the  Hudson  River  or  elsewhere  is  alleged  in  the 
complaint.  "  The  promise  and  agreement  by  the  Company,  is, 
to  pay  all  expenses  of  running  the  boat  and  to  keep  her 
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in  good  repair,  and  to  pay  one  hundred  dollars  per  day 
for  the  hire  thereof,  so  long  as  the  owners  should  permit  her 
to  remain  in  the  possession  of  the  Company.  This  undoubt- 
edly discloses  an  intention  to  run  the  boat,  and  binds  the  Com- 
pany to  pay  the  expenses,  if  any,  so  incurred,  but  so  long  as 
the  Company  retain  possession  of  the  boat  they  must  pay  the 
hire,  whether  they  run  the  boat  or  not ;  and  so  long  as  the 
Company  pay  the  hire  they  were  at  liberty  to  run  her  or  not, 
at  their  pleasure. 

And  as  respects  the  agreement  to  keep  the  boat  in  repair, 
we  doubt  very  much  the  sufficiency  of  the  averment  in  that 
respect.  It  is  not  stated  in  any  manner  which  can  be  made 
the  subject  of  a  distinct  issue  by  denial,  that  the  Company 
have  not  kept  the  boat  in  repair.  That  and  that  only  was 
their  agreement,  and  it  is  not  stated  that  they  have  not  done 
so.  But  the  statement  is,  that  the  boat  "  has  been  greatly 
damaged,  impaired  and  deteriorated,  and  is  constantly  depre- 
ciating in  value,  by  reason  of  being  so  fraudulently  withdrawn 
from  navigation,  and  laid  up  at  dock  by  the  defendants,  and 
from  want  of  care  and  attention  on  their  part  in  her  safe  keep- 
ing and  preservation,  and  from  their  neglect  to  keep  her  in 
good  order  and  repair  and  in  a  state  fit  for  navigation"  A 
denial  of  this  averment  would,  it  is  true,  form  an  issue  upon 
the  fact  of  damage  and  deterioration,  from  the  combination  of 
causes  stated,  but  it  would  not  be  adapted  to  put  in  issue  what, 
if  it  is  claimed,  should  be  averred  as  a  fact,  viz.,  that  the  Com- 
pany have  not  kept  the  boat  in  repair. 

Besides,  these  facts  do  not  warrant  the  relief  prayed.  If  this 
cause  of  action  is  to  be  regarded  as  arising  under  the  contract 
set  forth  in  the  complaint,  the  defendant  Drew  is  not  liable 
upon  this  cause  of  action  at  all.  He  has  never  contracted  with 
the  plaintiffs,  and  by  virtue  of  the  agreecment  in  the  complaint 
he  is  not  liable  to  damages.  Nor  does  the  averment  that  the 
boat  is  constantly  depreciating  in  value,  and  that  the  plaintiffs 
apprehend  her  value  will  be  wholly  lost  to  them,  warrant  any 
recovery  of  her  value  as  such.  If  the  plaintiffs  recover  upon 
the  contract^  they  recover  the  damages  actually  sustained  by  ft 
breach  thereof,  not  the  value  of  the  bout,  as  such,  nor  dam- 
ages which  they  apprehend  will  in  the  future  be  sustained. 
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And  it  is  moreover  at  least  doubtful,  so  long  as  the  Company 
retain  the  possession  of  the  boat,  and  pay  or  are  called  upon 
to  pay  the  hire,  (and  both  of  these  are  alleged  and  insisted 
upon  by  the  plaintiffs,)  whether  an  action  will  lie  on  the  aver- 
ment for  not  keeping  the  boat  in  repair ;  or  if  in  form  it  may 
possibly  be  sustained,  whether  any  more  than  nominal  dama- 
ges can  be  recovered.  It  is,  however,  not  necessary  to  pursue 
that  inquiry. 

The  only  ground  upon  which  Drew  can  be  charged  upon 
this  cause  of  action  (if  at  all),  and  the  only  ground  upon  which 
the  Company  can  be  charged  with  him  for  the  value  of  the 
boat,  is  that  their  fraudulent  acts  are  tortiotis,  and  tend  to  the 
destruction  of  the  property,  or  amount  to  a  conversion  of  the 
property  to  their  own  use.  This  was  not  insisted  upon  by  the 
plaintiffs'  counsel  on  the  argument,  and  we  apprehend  it  can- 
not be  successfully  insisted  upon.  (See  Mudy  v.  Buck,  1 
Sandf.,  304,  and  cases  there  cited).  And  if  it  could,  then  the 
complaint  is  bad,  because  it  attempts  to  join  such  a  cause  of 
action  with  a  cause  of  action  arising  upon  contract  only. 

3.  The  remaining  cause  of  action  or  ground  for  relief  con- 
sists in  averments  that  the  plaintiffs  are  citizens  of  this  State, 
residing  in  the  city  of  New  York,  and  the  boat  is  an  American 
vessel,  and  that  for  the  purpose  of  defrauding  the  plaintiffs,  &c., 
the  defendants  threaten  to  remove  the  said  boat  from  the  State 
of  New  York  and  from  the  United  States  to  Canada,  and  there 
to  sell  her  or  the  interests  of  the  defendants  therein  to  British 
subjects,  and  keep  her  permanently  beyond  the  jurisdiction  of 
the  courts  of  this  State  and  of  the  United  States ;  and  that  if 
the  defendants  should  carry  such  threats  into  execution,  the 
rights  and  interests  of  the  plaintiffs  in  the  vessel  would  become 
worthless. 

Viewing  this  action  as  founded  upon  contract  only,  there  is 
nothing  in  this  averment  calling  for  the  interposition  of  the 
court  as  a  court  of  equity  in  aid  of  the  recovery  of  the  money 
claimed  ;  the  relief  prayed  for.  so  far  as  it  rests  upon  these  last 
averments,  is  an  injunction.  If  it  be  conceded  that,  upon  the 
facts  alleged,  the  plaintiffs  would  be  entitled  to  corne  into  this 
court  as  a  court  of  equity,  and  seek  and  have  an  injunction  to 
prevent  the  removal  ol  the  boat  beyond  the  jurisdiction  of  the 
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State,  there  would  be  no  propriety  in  uniting  an  inquiry 
into  the  right  and  power  of  the  owners  of  a  major  part  of  the 
vessel  to  manage  and  control  the  same,  with  the  claim  to  re- 
cover for  the  use  of  the  boat.  The  act  threatened  does  not 
render  nor  tend  to  render  the  judgments  which  the  plaintiffs 
seek  for  the  hire  of  the  boat  ineffectual,  nor  is  there  anything 
stated  showing  it  to  be  at  all  doubtful  that  the  Company  are 
able  to  pay  and  will  pay  whatever  they  may  be  adjudged  to  pay. 

So  far  as  this  part  of  the  complaint  proceeds  upon  the  idea 
that,  as  part  owners,  the  plaintiffs  may  come  into  a  court  of 
equity  to  restrain  other  part  owners  in  the  management  or 
control  of  the  vessel,  it  cannot  be  united  with  the  action  on  a 
special  contract  for  the  hire  thereof.  I  know  of  no  rule  of  law 
or  equity  forbidding  part  owners  selling  their  own  interest  in 
the  vessel  to  any  persons  they  may  see  tit,  whether  citizens  or 
foreigners.  But  whether  this  court  should,  as  a  court  of 
equity,  take  jurisdiction  of  the  matter  of  the  control  and  use  of 
the  vessel,  or  whether  Admiralty  has  exclusive,  as  it  manifestly 
has  appropriate  jurisdiction, — on  that  subject  we  do  not  find  it 
necessary  to  speak,  since  we  are  of  opinion  that  a  ground  of 
jurisdiction  of  this  sort,  between  part  owners  as  such,  is  not 
properly  joined  with  an  action  on  the  agreement  set  forth  in 
the  complaint  for  the  hire  of  the  vessel,  to  recover  the  money 
due  therefor. 

Although  we  think  that  the  relief  sought  cannot  be  had 
against  the  defendant  Drew  as  prayed,  we  do  not  think  he  is 
an  improper  party  to  the  suit.  The  plaintiffs  pray  that  both 
defendants  be  adjudged  and  decreed  to  pay  the  whole  sum 
due  for  the  hire  of  the  boat.  The  defendant  Drew  is  in  no 
degree  whatever  interested  in,  still  less  liable  for  any  of  the 
charter  money  accrued  before  the  title  to  sixteen-twentieths 
of  the  boat  was  transferred  to  him.  And  as  to  what  has 
since  accrued,  he  is  no  more  liable,  for  if  he  is  owner  in  fact, 
and  has  done  nothing  to  discharge  the  Company  from  their 
obligation  to  pay,  he,  instead  of  paying,  will  be  entitled  to 
receive  from  the  Company  a  very  large  sum.  But  if  the  facts 
be  as  alleged,  and  he  only  holds  for  the  benefit  of  the  Com- 
pany, still  he  has  never  agreed  to  pay  to  the  defendants  the 
hire  of  the  boat.  It  is  not  alleged  that  he  has  collected  it,  or 
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any  part  of  it,  and  is  liable  to  account  to  the  other  part 
owners  therefor.  A  liability  to  such  an  accounting,  and  an 
action  therefor  could  not  be  joined  with  an  action  against  the 
Company  for  the  hire  unpaid,  since  in  that  accounting  the 
Company  would  have  no  interest. 

I  have  already  suggested  that  he  is  no  more  liable  on  the 
agreement  for  a  neglect  to  repair.  He  has  not  agreed  to  re- 
pair; and  a  proceeding  to  recover  damages  against  him  as 
part  owner  in  possession  for  neglect  or  carelessness,  if  it  could 
be  sustained,  could  not  be  joined  with  this  action  on  the 
present  agreement. 

Still,  in  respect  to  the  matter  of  the  money  due  for  the  use 
of  the  boat,  I  apprehend  that,  holding  the  legal  title  to  sixteen- 
twentieths  thereof,  he  is  not  an  improper  party,  though  it  may 
be  that  if  all  the  facts  stated  in  the  complaint  be  taken  to  be 
true,  and  those  sixteen-twentieths  belong  to  the  Company, 
Drew  would  be  a  formal  party  only,  and  it  might  not  be 
erroneous  not  to  join  him. 

Our  conclusion  is  that  the  demurrer,  for  the  reasons  stated 
above,  was  properly  sustained,  and  that  the  judgment  thereon 
should  be  affirmed.  Doubtless,  leave  would  have  been  given 
to  amend  if  it  had  been  desired  by  the  plaintiffs,  but  the  pro- 
priety of  giving  such  an  indulgence  does  not  properly  arise 
on  this  appeal. 

Judgment  affirmed  with  costs. 


PEABODY  a.  BLOOMER. 

New  York  Superior  Court  /  General  Term,  July,  1856. 
COUNTER-CLAIM. — JOINT  AND  SEVERAL  DEMANDS. 

In  an  action  against  several  joint  debtors  for  a  debt  due  by  them  as  co-partners, 
one  of  them  set  up  as  a  counter-claim,   a  claim  for  damages  due  him  for  alleged 
fraudulent  misconduct  of  the  plaintiffs  in  the  management  of  his  affairs  under  an 
agency  formerly  held  by  them  from  him. 
Held, — that  this  counter-claim  was  bad,  because  ; — 

1.  If  the  demand  were  regarded  as  based  on  contract,  it  was  a  fatal  defect  that 
there  was  no  mutuality  between  the  two  claims  exhibited. 

2.  If  it  were  deemed  to  be  based  upon  tort,  then  it  was  not  sufficiently  connected 
with  the  subject  of  the  action. 

VOL.  III.— 23 
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Appeal  from  a  judgment  at  special  term,  upon  an  order 
allowing  a  demurrer  to  an  answer. 

This  action  was  brought  by  Alfred  Peabody,  Edward  P. 
Flint,  and  George  Kellogg,  against  Ashel  Beach,  Elisha 
Bloomer,  Frederick  Hudley,  and  Ralph  Hill. 

The  complaint  set  forth  as  the  first  cause  of  action,  a  judg- 
ment recovered  on  September  23,  1853,  in  San  Francisco,  in 
favor  of  the  present  plaintiffs  and  one  James  P.  Flint,  against 
the  present  defendant  Ashel  Beach  individually  and  against 
the  other  defendants  jointly,  as  partners  ;  a  balance  of  which 
was  alleged  to  be  yet  due.  It  was  averred  in  this  cause  of 
action  that  prior  to  October  26,  1852,  and  until  and  after  Sep- 
tember, 23,  1853,  the  present  plaintiffs  and  James  P.  Flint 
were  partners  under  the  name  of  Flint,  Peabody  &  Co.,  in  San 
Francisco  ;  and  the  defendants  from  October  26,  1852,  to 
March  3,  1853,  were  also  partners  ; — that  the  judgment  now 
sued  upon  was  recovered  upon  an  account  for  moneys  ad- 
vanced by  the  plaintiffs  in  that  judgment  as  partners,  to  the 
defendants  as  partners ; — and  that  James  P.  Flint  had  assigned 
all  his  interest  in  the  judgment  to  the  present  plaintiff. 

The  complaint  then  stated  as  a  second  cause  of  action,  the 
advances  made  by  the  present  plaintiffs  and  James  P.  Flint, 
to  the  defendants,  upon  which  the  judgment  set  up  in  the  first 
cause  of  action  was  rendered, — averred  that  James  P.  Flint 
had  assigned  to  plaintiffs  all  his  interest  in  the  claim; — and 
alleged  a  balance  yet  due  upon  the  same. 

For  the  balance  due  upon  the  judgment  or  account  the  com- 
plainant claimed  judgment. 

The  defendant  Bloomer  answered  separately.  After  setting 
tip  other  defences,  his  answer,  for  a  further  defence  and 
counter-claim,  alleged  that  after  the  defendant  Ashel  Beach 
had  resigned  a  certain  agency  for  the  defendant  Bloomer,  he 
Bloomer,  appointed  the  plaintiffs  and  James  P.  Flint,  then 
Flint,  Peabody  &  Co.,  his  agents  in  the  same  business,  by  a 
power  of  attorney  dated  November  20,  1852 ;  that  the  firm  of 
Flint,  Peabody  &  Co.  accepted  the  agency,  and  while  such 
agents  united  and  connived  with  Beach  to  cheat  the  defend- 
ant out  of  his  interest  in  the  property  the  subject  of  the 
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agency ; — and  that  the  property  of  the  defendant  Bloomer  was 
lost  through  the  neglect  and  violation  of  duty  of  the  plaintiffs, 
towards  him.  For  this  wrong  he  claimed  damages  to  the 
amount  of  $5,000. 

To  this  counter-claim  the  plaintiffs  demurred,  because  among 
other  reasons ; — 

1.  The  claim  set  up  was  a  claim  against  the  plaintiff  and 
James  P.  Flint. 

2.  It  was  a  claim  of  the  defendant  Bloomer  only. 

3.  It  was  not  a  cause  of  action  on  contract,  nor  one  arising 
out  of  the  contract  or  transaction  set  forth  in  the  complaint, 
or  connected  with  the  subject  of  the  action. 

4.  That  a  several  judgment  could  not  be  had  between  the 
plaintiffs  and  Bloomer,  in  the  action. 

This  demurrer  was  allowed  at  special  term,  the  following 
opinion  being  rendered  : — 

HOFFMAN,  J.  after  stating  the  facts. — The  case  has  beon 
argued  mainly  upon  this  question  ; — Whether  a  defendant  sued 
with  others  upon  a  joint  responsibility  can  set  up  a  demand 
against  the  plaintiffs  arising  out  of  their  separate  liability  to 
him  ?  It  is  to  be  assumed  that  this  liability  arose  upon  a  dif- 
ferent transaction ;  but  it  may  also  be  assumed  that  contract 
was  its  foundation.  The  agency  and  its  acceptance  made  it 
such. 

The  engagement  of  partners  was  considered  at  law  as  a  joint 
engagement,  not  a  joint  and  several  one,  although  otherwise 
in  equity,  at  least  after  dissolution  by  death.  (18  Johns.,  459 ; 
1  Wend.,  524).  If  therefore  it  appeared  on  the  face  of  the 
pleadings  that  there  were  several  partners,  judgment  could  not 
be  taken  against  some,  if  it  could  not  be  against  all. 

Yet  the  principle  of  this  rule  was  subject  to  many  qualifica- 
tions. Where  the  joint  liability  did  not  appear  on  the  declaration, 
a  defendant  co-partner  was  bound  to  plead  in  abatement.  (Rice 
v.  Shute,  5  Burr,,  2611,  approved  in  Robertson  v.  Smith,  18 
Johns.,  459).  So  in  an  action  against  the  drawer  of  a  bill  of 
exchange,  it  appeared  on  the  trial  that  the  bill  was  drawn  by 
the  defendant  and  another,  and  it  was  held  that  the  defendant 
should  have  plead  in  abatement.  (Evans  v.  Sandford,  cited  1 
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Sautid.,  201,  n.  a.)  And  where  a  plea  in  abatement  of  a  part- 
nership was  put  in  with  the  names  in  the  usual  manner,  and 
on  application  to  the  attorney,  the  residences  and  additions  of 
the  others  were  refused  unless  the  suit  was  discontinued,  it  was 
ordered  that  such  particulars  should  be  given,  or  that  the  plea 
be  set  aside.  (Taylor  v.  Harris,  4  Barn.  &  A.,  93.) 

So  it  was  admitted  law,  that  when  a  defence  was  personal, 
in  favor  of  one  of  several  defendants  sued  jointly  on  a  joint 
demand,  for  example  infancy,  or  a  subsequent  discharge  under 
a  bankrupt  law,  a  nolle  prosequi  might  be  entered  as  to  such 
defendant,  and  judgment  be  had  against  the  others.  But  this 
did  not  go  to  the  original  cause  of  action.  It  was  consistent 
with  the  fact  that  such  defendant  was  apparently  as  much 
liable  as  the  others  upon  the  original  cause  of  action,  and  if 
such  personal  exemption  did  not  exist,  then  the  liability  of  all 
must  have  been  established,  or  none  could  be  held  responsible. 

The  Code  has  admittedly  changed  these  rules  to  a  very  great 
extent,  and  the  following  cases  show  to  what  a  length  the 
change  has  been  hitherto  carried.  In  The  Mayor  of  New 
New  York  v.  Price,  (4  Sandf.  S.  C.  7?.,  616,)  the  action  was 
on  a  bond  described  as  a  joint  bond  executed  by  three.  On 
the  trial  it  appeared  it  was  joint  and  several.  The  court  con- 
sidered that  by  the  former  law,  a  several  judgment  could  not 
have  been  taken,  the  plaintiff  having  elected  to  proceed  jointly; 
(4  Hill,  35),  but  that  under  section  136  of  the  Code,  such  a 
judgment  could  be  had  against  either ;  and  hence  that  one  was 
admissible  as  a  witness  on  behalf  of  another.  Tin's  case  was 
under  subdivision  3  of  the  section  which  remains  unchanged. 

In  Harrington  v.  Hingham,  (15  Barb.,  528,  853),  the  com- 
plaint was  against  three  co-partners  on  an  award  alleging  a 
joint  liability.  It  appeared  that  one  had  executed  the  sub- 
mission in  the  name  of  the  firm  ;  another  had  assented  to  it, 
but  without  the  knowledge  or  approval  of  the  third.  It  was 
held  that  a  recovery  could  be  had  against  the  two,  and  not 
against  the  third. 

The  court  decided  that  the  submission  and  award  were  in- 
valid as  to  the  party  assenting  to  it,  and  that  under  section 
274  of  the  Code,  the  judgment  against  the  two  was  proper ; 
that  the  Code  allowed  a  judgment  against  one  or  more  of  sev- 
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'«ral  defendants,  whenever,  on  the  facts  of  the  case,  a  several 
judgment  would  be  proper.  This  was  allowable,  irrrespective 
of  the  character  of  the  complaint,  whether  it  alleges  a  joint 
or  several  liability.  The  true  criterion  is,  whether  a  separate 
action  could  have  been  maintained.  The  action  could  have 
been  maintained  against  the  two ;  they  could  not  have  plead 
the  non-joinder  of  their  co-partner,  because  the  suit  was  not 
against  them  as  co-partners:  judgment  might  have  been  ren- 
dered against  them  on  their  individual  and  separate  liability. 

In  Brumshill  v.  James,  (1  Kern.,  294),  the  complaint  was 
upon  promissory  notes  made  in  a  partnership  name  by  two 
persons.  It  was  proved  that  the  note  was  made  by  one  who 
was  the  husband  of  the  other.  Judgment  was  given  against 
the  husband.  On  appeal  Mr.  Justice  Gardner  adverts  to  the 
rule  of  law,  that  the  recovery,  where  a  joint  contract  is  the 
subject  of  the  suit,  must  be  against  all  of  the  parties,  or  nei- 
ther ;  and  says  that  this  was  the  inconvenience  which  the  pro- 
visions of  the  Code  were  designed  to  remedy. 

In  the  Superior  Court  it  has  been  held,  that  where  two  per- 
sons are  charged  in  a  complaint  as  jointly  liable  upon  a  con- 
tract, and  the  plaintiff  only  succeeds  (under  a  general  denial 
of  the  allegations  in  an  answer)  in  proving  a  liability  of  one, 
he  may  have  judgment  against  that  one,  and  judgment  will  be 
.against  him  in  favor  of  the  other. 

In  The  People  v.  Cram,  (8  How.  Pr.  7£,  151),  the  complaint 
was  upon  a  joint  and  several  bond,  purporting  to  have  been 
executed  by  the  defendants  Cram  and  White  to  the  plaintiffs. 
It  was  recited  in  the  bond,  that  Cram  had  applied  for  a  license 
to  the  commissioners  of  excise,  &c.  On  the  trial,  it  appeared 
that  the  bond  was  only  executed  by  White.  A  judgment 
against  him  was  sustained  by  the  general  term.  Justice  Mar- 
vin, in  delivering  the  opinion  of  the  court  holds,  that  while 
the  court  cannot  award  a  separate  judgment,  where  a  joint 
liability  is  made  out,  yet  it  may  make  such  a  judgment  wher- 
ever it  appears  that  other  defendants  were  not  joint  contrac- 
tors or  jointly  liable.  The  plaintiff  may  have  a  judgment 
against  those  as  to  whom  he  establishes  a  cause  of  action. 

From  these  cases  it  appears  to  result,  that  whatever  may  be 
the  nature  of  the  defence  of  one  of  several  defendants  sued 
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jointly,  upon  establishing  it,  he  shall  have  the  action  dismiss- 
ed, and  judgment  may  yet  be  had  against  his  co-defendants, 
provided  that  the  case  is  such  that  a  complaint  would  be  free 
from  a  demurrer,  if  every  fact  proven  at  the  trial  exempting 
the  party,  had  been  stated  in  the  complaint ;  in  other  words 
that  the  exemption  is  one  which  does  not  discharge  the  liability 
of  all. 

Here  the  old  distinction  between  a  covenant  not  to  sue,  and 
a  technical  release,  may  apply.  By  the  former,  one  of  several 
joint  debtors  is  not  discharged.  It  may,  under  the  Code,  be 
a  question  whether  a  release  limited  expressly  to  one,  would 
be  a  discharge  of  all.  (Kirby  ».  Taylor,  6  John.  Ch. ./?.,  250  ; 
Shed  t>.  Pierce,  17  Mass.,  623 ;  Dean  v.  Newhall,  8  T.  JK.y 
108  ;  Exparte  Giffard,  9  Yes.,  807.) 

But  the  question  upon  a  counter-claim  has  not  been  exam- 
ined and  settled.  I  have  found  indeed  but  one  case  in  which 
the  point  has  arisen  between  plaintiffs  and  one  of  several 
defendants.  That  is  the  case  of  Parsons  v.  Nash,  (8  How.  Pr. 
jR.,  454,)  and  is  by  no  means  decisive.  Three  defendants 
were  sued  upon  a  joint  and  several  promissory  note.  Hinkle 
was  the  principal,  and  the  others  sureties.  A  set-off  or  counter- 
claim  was  set  up,  of  a  judgment  obtained  by  Hinkle,  for  an 
amount  equal  or  greater  than  that  of  the  note.  A  verdict 
was  found  for  the  defendants,  and  a  new  trial  refused.  Jus- 
tice Marvin  adverts  to  the  point,  that  probably  the  set-off 
would  have  been  allowed  in  equity,  and  available  to  all. 
This  seems  to  be  admitted  in  the  case  of  Gentry  v.  Jones,  (6 
./.  J.  Marshall,  153.)  The  judge  observes,  that  under  section 
150,  as  it  now  is,  the  counter-claim  is  to  be  a  claim  existing 
in  favor  of  a  defendant,  and  against  a  plaintiff,  in  favor  of 
whom  a  several  judgment  might  be  had  in  the  action.  "  This 
clearly  indicates  that  there  may  be  cases  where  the  set-off  or 
counter-claim  may  not  be  due  to,  or  in  favor  of  all  the  defen- 
dants. In  my  opinion  in  an  action  proper  for  a  set-off  or 
counter-claim  against  several  defendants,  severally  liable,  or 
jointly  and  severally  liable,  any  one  of  them  may  avail  him- 
self of  his  set-off." 

But  it  is  perhaps  to  be  inferred  that  the  learned  judge  would 
not  have  considered  that  when  the  demand  in  the  complaint 
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was  simply  a  joint  demand,  one  of  the  parties  jointly  liable 
could  be  entitled  to  set  up  a  counter-claim  belonging  only  to 
himself  against  his  liability,  at  any  rate  it  cannot  be  inferred 
that  he  would  have  considered  this  admissible. 

Even  in  a  Court  of  Chancery  before  the  Code,  it  would  not 
have  been  permitted.  The  general  rule  there  was  the  same 
as  at  law.  The  debt  must  be  mutual.  A  joint  demand  could 
not  be  set  off  against  a  separate  claim,  nor  a  separate  demand 
against  a  joint  one.  (Murray  v.  Poland,  3  John.  Oh.  K,  574  ; 
Dale  v.  Cook,  4  Johns.  Ch.,  14 ;  Howe  v.  Shephard,  2  Snmner, 
409 ;  Bunting  v.  Swehs,  2  Dev.  &  jBatt,  130.)  There  were  ex- 
ceptions to  and  qualifications  of  this  rule.  They  arose  upon 
bankruptcy  in  the  English  court.  (See  Babington  on  Set-off y 
166,  6  Law  Libra?*y,  and  Addis  v.  Knight,  2  Merivale,  121.) 
The  Master  of  the  Eolls  and  Chancellor  Kent  (4  John.  Ch.t 
15,)  throw  doubt  even  upon  these  exceptions.  (See  further 
the  cases  cited  in  Lindsay  v.  Jackson,  2  Paige,  582.) 

It  may  be  admitted  that  the  counter-claim  of  the  Code  is 
more  comprehensive  than  the  statutory  set-off,  and  will 
include  several  other  cases.  The  subject  is  fully  investigated 
in  the  case  of  Gleason  v.  Moen,  (2  Duer,  642).  But  it  would,  I 
apprehend,  be  difficult  to  show  that  it  will  include  defences 
which  would  not  have  been  available  as  a  set-off,  either  legal 
or  equitable  ;  or  of  a  cross-action,  when  the  suit  was  in  a 
Court  of  Chancery,  and  of  an  equitable  nature. 

I  am  of  opinion  that  the  defence  set  up  by  the  defendant 
Bloomer  is  not  available  in  this  action,  and  the  demurrer  to 
this  part  of  the  answer  must  be  allowed  with  costs.  As  it  is 
incapable  of  amendment,  the  allowance  of  the  demurrer  will 
be  in  effect  to  strike  it  out  from  the  pleading,  and  to  prevent 
evidence  being  given  under  it. 

Judgment  having  been  entered  upon  the  order  allowing 
the  demurrer,  the  defendant  Bloomer  appealed  to  the  general 
term. 

Mr.  Moody,  for  appellant. 

Henry  G.  Be  Forest,  for  respondents. 

BY  THE  COURT,  WOODRUFF,  J. — This  action  is  brought  to 
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recover  moneys  alleged  to  be  due  to  the  plaintiffs,  in  their  own 
right,  and  as  assignees  of  their  co-partner  Flint,  from  the 
defendants,  as  joint  debtors,  for  money  lent  and  advanced  to 
the  defendants,  and  paid,  laid  out,  and  expended  for  their  use, 
as  co-partners. 

The  defendant  Bloomer  answering  separately,  among  other 
defences  sets  np  a  set-off  or  counter-claim  in  his  own  favor, 
individually,  for  damages  sustained  by  himself  by  reason  of 
the  plaintiffs'  and  the  said  Flint's  fraud  and  negligence,  in 
this,  that  he  appointed  the  plaintiffs  and  the  said  Flint  his 
agents,  nnder  a  power  of  attorney,  to  manage  and  attend  to 
his  interests  in  California;  which  power  of  attorney  he  avers 
the  plaintiffs  and  the  said  Flint  received,  and  undertook  to  per- 
form, keep  and  execute  the  trusts,  duties  and  obligations 
thereby  given,  conferred  and  imposed.  By  the  fraudulent 
violation  of  their  duty  in  this  respect,  the  defendant  avers  that 
he  has  sustained  damages,  which  he  insists  upon  as  a  set-off  or 
counter-claim  in  this  action. 

We  fully  agree  with  the  conclusion  at  which  Mr.  Justice 
Hoffman  arrived,  in  the  examination  of  the  demurrer  to  this 
defence,  at  the  special  term,  that,  to  an  action  against  several 
joint  debtors  for  a  debt  due  by  them  as  co-partners,  one  of  them 
cannot  avail  himself,  either  by  way  of  set-off  or  counter-claim, 
of  such  a  defence.  If  the  defence  have  any  foundation,  as 
very  imperfectly  (we  think)  exhibited  in  the  answer,  it  belongs 
to  Bloomer  alone.  If  it  can  be  regarded  under  the  averments 
in  the  answer,  as  arising  upon  contract,  then  it  is  a  fatal  defect 
that  there  is  no  mutuality  between  the  two  claims  which  are 
exhibited.  If  it  be  deemed  a  tort  set  up  in  the  answer,  then 
it  is  not  so  connected  with  the  subject  of  the  action  that  it  con- 
stitutes any  ground  of  recoupment.  And  in  no  respect  is  the 
defence  such  that  in  this  action  there  can  be  a  separate  judg- 
ment against  the  defendants,  who  are  jointly  liable,  and  who 
do  not  and  could  not  set  up  the  defence  upon  which  the 
defendant  Bloomer  relics.  The  case  of  Parsons  v.  Nash,  (8 
Hino.  Pr.  /«?.,  454),  instead  of  sustaining  such  a  counter-claim, 
appears  to  tend  to  the  contrary. 

Where  one  of  several  joint  debtors  pays  the  debt,  that  is 
payment  for  all,  and  any  or  all  of  them  may  set  up  the  pay- 
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ment  in  bar.  Here  these  is  no  pretence  that  either  of  the 
other  defendants  could  have  done  so. 

But  without  pursuing  the  subject,  it  must  suffice  to  say,  that 
the  elaborate  opinion  pronounced  at  special  term  by  Mr.  Jus- 
tice Hoffman,  appears  to  us  to  be  entirely  sound  in  its  conclu- 
sion, and  it  is  unnecessary  to  enlarge  upon  the  subject  here. 

The  judgment  appealed  from  must  be  affirmed  with  costs. 


VANDERBILT  a.  GARRISON. 

New  York  Superior  Court  /  Special  Term,  October,  1856. 
COMPLAINT. — EIGHTS  OF  STOCKHOLDERS  IN  CORPORATION. 

Where  certain  stockholders  in  a  corporation  brought  an  action  to  recover  from  a 
person  employed  by  the  corporation  as  their  agent,  moneys  received  by  him  in 
course  of  such  agency, — Held,  that  their  complaint  was  bad  on  demurrer,  for 
want  of  an  averment  that  the  corporation,  by  its  officers,  had  refused  to  bring  an 
action. 

Demurrer  to  complaint. 

The  action  was  brought  by  Cornelius  Yanderbilt  and  others, 
as  stockholders  of  the  Accessory  Transit  Company,  against  C. 
K.  Garrison,  formerly  agent  of  the  Company.  The  nature  of 
the  complaint  appears  from  the  opinion.  The  grounds  of  the 
demurrer  were  : — 

1.  That  the   plaintiffs  had  not  a  right  to  maintain    the 
action. 

2.  That  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

F.  B.  Cutting,  for  the  demurrer,  contended  that  the  share- 
holders in  a  corporation  have  no  right  to  bring  a  suit,  either 
legal  or  equitable,  upon  an  injury  done  to  the  Company  by 
one  of  its  agents,  as  no  legal  privity,  or  relation  of  trust 
exited  between  the  parties. 

Mr.  Rappallo  and  H.  F.  Clark,  opposed. 
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BOSWORTH,  J. — Plaintiffs  are  stockholders  in  the  Accessory 
Transit  Company,  a  corporation  duly  created,  and  in  behalf 
of  themselves  and  others  similarly  situated  bring  this  action, 
to  charge  defendant  for  moneys  received  by  him  while  acting 
as  an  agent  of  the  corporation,  under  a  written  contract  of 
employment  and  agency,  made  between  himself  and  the  cor- 
poration. Tho  complaint  is  demurred  to  on  the  ground  that 
sufficient  facta  are  not  stated  to  give  the  plaintiffs  a  right  of 
action. 

The  complaint  does  not  allege  that  the  corporation  by  its 
directors  and  managing  officers  refuses  to  bring  an  action  in 
the  name  of  the  corporation.  For  aught  that  appears,  or  is 
alleged,  it  may  have  brought  one  for  die  same  cause  which  is 
now  pending.  The  corporation  is  not  a  party  to  this  action. 

It  is  not  obvious  on  what  principle  Garrison  can  be 
exempted  from  liability  to  the  corporation,  even  if  it  could  be 
established  that  all  the  business  the  corporation  employed 
him  to  transact  was  not  clearly  within  its  corporate  powers. 
He  acted  as  its  agent,  and  received  the  moneys  as  its  moneys. 
There  is  an  obvious  difference  between  an  action  by  the  stock- 
holders against  the  directors  and  managing  officers  themselves, 
for  misapplying  and  squandering  the  corporate  funds*,  and  one 
against  an  agent  whom  they  have  appointed  to  do  particular 
acts,  to  recover  of  the  latter  moneys  he  has  received,  and 
which  by  his  contract  he  should  pay  to  the  corporation 
itself. 

Judgment  for  the  defendant  on  the  demurrer,  unless 
plaintiffs  amend  in  twenty  days,  which  they  may  do  as  ad- 
vised, on  payment  of  the  costs  of  the  demurrer. 
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New  York  Superior  Court ;  Special  Term,  October,  1856. 
STAY  OF  PROCEEDINGS. — COSTS  OF  FORMER  STJIT. 

Where  plaintiff  had  formerly  brought  an  action  for  legal  relief,  and  his  complaint 
was  dismissed  with  costs  but  without  prejudice  to  an  action  for  equitable  relief, 
and  plaintiff,  without  having  paid  the  costs  of  the  former  action  now  sued  for 
equitable  relief ; — Held,  that  the  court  would  not  stay  his  proceedings  until  the 
costs  of  the  former  suit  were  paid. 

The  rule  of  the  former  practice  in  respect  to  such  cases. 

Motion  for  a  stay  of  proceedings. 

This  action  was  brought  by  Davis  and  Riley  against  Duffie, 
Conklin,  Yan  Buren  and  others  ;  the  suit  being  in  the  nature 
of  a  bill  in  equity  to  redeem  mortgaged  premises. 

The  facts  upon  which  the  motion  was  grounded  were  these. 
Some  years  ago  Davis,  being  then  the  owner  of  real  estate, 
mortgaged  it  to  Duffie.  Davis  was  afterwards  convicted  of 
an  offence  punishable  by  imprisonment  in  the  State  prison, 
and  was  imprisoned  accordingly.  While  he  was  in  prison 
Duffie  foreclosed  the  mortgage.  No  trustee  of  Davis'  property 
was  appointed ;  and  the  subpoana  to  appear  and  answer  was 
served  upon  him  while  in  prison,  as  appeared  from  the  record 
of  the  foreclosure  proceedings. 

Duffie  bought  in  all  the  mortgaged  property  at  the  fore- 
closure sale,  and  subsequently,  by  deed  of  bargain  and  sale, 
conveyed  parcels  of  the  property  to  the  defendants  in  the 
suit,  respectively. 

Davis  then  brought  separate  actions  against  the  several 
grantees  of  Duffie,  claiming  to  recover  the  possession  of  the 
parcels  held  by  them.  Those  actions  were  tried  together; 
and  the  complaint,  in  each,  was  dismissed  with  costs,  but 
without  prejudice  to  the  plaintiff's  right  to  bring  a  new  action 
for  equitable  relief. 

Davis,  with  Riley,  who  was  his  grantee  of  a  part  of  the 
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premises  in  question,  then  brought  this  suit  against  Duffie  and 
all  of  his  grantees,  as  defendants,  to  redeem  the  premises. 

Each  of  the  defendants  now  moved  for  an  order  that  all 
proceedings  in  this  action  be  stayed  until  his  costs  of  the 
former  suit  were  paid.  The  moving  papers  stated  that  Davis 
•was  insolvent 

BOSWORTH,  J. — The  complaint  was  dismissed  in  the  former 
actions,  on  the  ground  that  an  action  of  ejectment  would  not 
lie  on  such  a  state  of  facts,  and  not  on  the  ground  that  the 
plaintiff  was  not  entitled  to  any  relief.  This  court  had  decided 
at  general  term,  that  the  foreclosure  proceedings  were  a  nul- 
lity, the  action  being  commenced  against  a  mortgagor,  whose 
civil  rights  were  suspended,  and  who  was  incompetent  to 
appear  in  it.  If  that  decision  was  correct,  Davis  has  a  strict 
right  to  redeem  the  mortgaged  premises. 

It  is  true  this  action  and  the  former  ones  are  in  the  same 
court.  Under  the  former  system,  the  former  actions  could 
have  been  brought  only  in  a  court  of  law,  and  the  present  one 
only  in  a  court  of  equity.  If  the  same  rules  be  applied  now 
as  were  applied  under  that  system,  these  motions  should  not 
be  granted.  The  practice  in  this  State  seems  to  have  been 
this.  A  court  of  equity  would  not  stay  the  proceedings  in  a 
suit  brought  in  it,  until  the  costs  of  a  previous  action  at  law, 
in  which  the  plaintiff  was  defeated,  were  paid,  unless  the 
second  suit  appeared  to  be  vexatious.  A  court  of  law  was 
governed  by  the  same  rule  as  to  staying  proceedings  until  the 
costa  of  a  former  suit  in  chancery  were  paid.  Unless  the  two 
suits  had  been  in  the  same  court,  or  in  courts  of  the  same 
nature,  and  proceeding  on  the  same  principle  and  in  the  same 
mode,  the  second  action  would  not  be  staid  until  the  costs  of 
the  former  one  were  paid.  (2  Johns.  Ch.  R.,  461 ;  19  Johns., 
196 ;  7  Paige,  58).  Perkins  v.  Ilinman,  (19  Johns.,  237),  was  a 
case  in  which  both  actions  were  in  courts  of  law,  although  not 
in  the  same  court. 

The  judgments  in  the  former  actions  did  not  determine  that 
Davis  had  no  merits,  but  that  in  an  action  stating  facts  entit- 
ling him  to  legal  relief  only,  and  in  which  all  the  parties 
interested  in  the  controversy  were  not  before  the  court,  he 
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could  not  obtain  the  equitable  relief  to  which  he  would  have 
been  entitled,  on  the  facts  as  they  then  appeared,  if  all  the  par- 
ties in  interest  had  been  before  the  court,  and  the  complaint 
had  stated  the  facts  which  the  evidence  disclosed.  This  suit 
is  not  vexatious,  but  on  the  contrary,  assuming  the  foreclosure 
proceedings  to  be  void,  Davis  has  a  strict  right  to  equitable 
relief.  A  court  of  chancery  would  not  have  granted  this 
motion,  if  the  former  system  was  yet  continuing,  unless  it 
should  depart  from  the  decisions  of  Chancellors  Kent  and 
"Wai worth.  I  see  no  difficulty  in  these  defendants  having  pro- 
vision made  for  paying  the  costs  of  the  former  actions,  by 
the  decree  to  be  entered  in  this,  if  the  plaintiff  succeeds. 
Besides,  it  is  not  alleged  that  Eiley  is  irresponsible,  and  he  is 
liable  as  Davis  for  the  costs  of  this  action. 

The  motion  is  denied,  without  costs  to  .either  party. 


STILWELL  a.  STAPLES. 

New  York  Superior  Court;  General  Term,  October,  1856. 
COSTS. — COUNTER-CLAIM. — PREVAILING  PARTY. 

A  plaintiff  who  sues  in  a  court  of  record  in  an  action  arising  on  contract  and  for 
the  recovery  of  money  only,  and  proves  contested  demands,  which,  with  those 
established  by  the  defendant,  exceed  four  hundred  dollars  in  amount,  is  entitled 
to  costs  as  a  matter  of  course,  if  he  recovers  any  sum  whatever. 

A  justice  of  the  peace  has  no  jurisdiction  of  such  an  action,  within  the  meaning  of 
subdivision  3  of  section  304  of  the  Code. 

Demands  contested  by  the  pleadings,  but  admitted  on  the  trial,  are  "  proved"  within 
the  meaning  of  that  word,  as  used  in  section  54.  subdivision  3.  The  admission 
at  the  trial  dispenses  with  other  evidence,  and  is  itself  the  proof  on  which  the 
justice  acts. 

A  plaintiff  is  not  required  to  commence  an  action  in  a  justice's  court,  and  prove 
demands  which  with  those  proved  by  the  defendant  shall  exceed  four  hundred 
dollars,  and  then  be  dismissed,  as  a  necessary  preliminary  to  suing  in  a  court 
of  record.  It  is  enough  to  entitle  him  to  costs,  that  the  facts  as  proved  in  a  court 
of  record,  establish  it  to  be  one  of  which  a  justice  of  the  peace  by  section  64  has 
no  jurisdiction. 

Appeal  from  a  decision  of  the  special  term,  in  respect  to 
costs. 
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This  action  was  brought  by  Stilwell  and  Montross,  against 
Staples,  to  recover  the  sum  of  $656.76,  and  interest,  for  manu- 
facturing articles  of  clothing,  and  for  materials  and  trimmings 
furnished.  The  answer  denied  that  the  labor  and  materials 
were  worth  so  much  as  was  alleged  in  the  complaint.  It  also 
set  up  as  the  basis  of  a  counter-claim  that  defendant  delivered 
to  the  plaintiffs  to  be  manufactured  into  clothing,  goods  of 
the  value  of  $3000,  which  the  plaintiffs  agreed  to  manufac- 
ture, and  meantime  to  insure  against  loss  or  damage  by  fire, — 
that  a  part  of  these  goods  of  the  value  of  8855  were  destroyed 
by  fire, — that  they  were  in  fact  at  the  time  of  loss  insured  as 
agreed  for, — and  that  the  plaintiffs  before  this  action  was 
brought  had  received  money  arising  from  snch  insurance 
more  than  sufficient  to  satisfy  their  claim.  The  answer 
prayed  that  sufficient  of  such  moneys  be  applied  to  extinguish 
the  claim  of  the  plaintiffs,  and  that  the  defendant  might  have 
judgment  for  the  balance.  There  was  a  reply  put  in,  to  so 
much  of  the  answer  as  set  up  this  counter-claim. 

On  the  trial,  the  claim  of  plaintiffs — amounting  with  interest 
to  $832.97— was  admitted.  The  amount  of  the  defendant's 
claim  was,  by  consent,  to  be  ascertained  by  the  court,  subject 
to  the  opinion  of  the  court  at  general  term,  upon  the  question 
whether,  upon  the  facts  proved,  the  defendant  was  legally 
entitled  to  be  credited  with  any  part  of  the  insurance  moneys 
realized  by  the  plaintiffs  from  the  policy  in  force  at  the  time 
of  the  loss.  The  general  term  decided  that  the  defendant 
was  legally  entitled  to  $831.82  of  such  money.  This  was 
enough  to  satisfy  the  plaintiffs'  claim,  less  $1.15;  and  for 
that  sum  the  plaintiffs  had  judgment.  Each  party  claimed 
the  costs  of  the  action  as  matter  of  right ;  and  this  was  the 
question  now  before  the  court. 

Stilwell  <&  Swain,  for  plaintiffs. 

C.  Bairtbridge  Smith,  for  defendants. 

BY  THE  COURT.* — OAKLET,  Cn.  J. — The  defendant  insists 
that  this  being  an  action  for  the  recovery  of  money,  the  plain- 

•   Present  all  the  justice*  except  Hoffman,  J. 
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tiffs  cannot  recover  costs  for  the  reason  that  they  have  re- 
covered less  than  fifty  dollars,  and  as  they  are  not  entitled  to 
costs  he  is  entitled  to  them  as  a  matter  of  course  under  sec- 
tion 305  of  the  Code. 

The  plaintiffs  insist  that  this  is  an  action  of  which  accord- 
ing to  section  54.  a  court  of  a  justice  of  the  peace  has  no 
jurisdiction,  and  therefore  their  right  to  costs  is  absolute. 

Section  304  of  the  Code  declares  that  "  costs  shall  be  al- 
lowed of  course  to  the  plaintiff  upon  a  recovery  in  the  follow- 
ing cases." — "  In  an  action  of  which  according  to  section  54 
a  court  of  a  justice  of  the  peace  has  no  jurisdiction  ;" 
(subd.  3.) 

Section  54  reads  thus  : — "  But  no  justice  of  the  peace  shall 
have  cognizance  of  a  civil  action,"  in  certain  cases  which  it 
enumerates.  Its  third  subdivision  is  in  these  words :  "  Nor 
of  a  matter  of  account  when  the  sum  total  of  the  accounts  of 
both  parties  proved  to  the  satisfaction  of  the  justice  shall 
exceed  four  hundred  dollars." 

The  claim  of  the  plaintiff,  the  amount  of  which  was  contro- 
verted by  the  answer  as  established  at  the  trial,  of  itself  ex- 
ceeded four  hundred  dollars.  This  was  extinguished,  except 
the  small  sum  which  the  plaintiffs  recovered,  by  claims  in 
favor  of  the  defendant  which  he  proved  at  the  trial.  Although 
the  amount  of  the  plaintiffs'  claims  was  admitted  at  the  trial, 
yet  such  admission  was  as  much  proof  of  it  within  the  mean- 
ing of  the  statute  as  if  it  had  been  established  by  witnesses  in 
open  court.  The  existence  of  the  claim  of  either  party  to  the 
amount  demanded  was  contested  by  the  pleadings,  and  that  of 
the  defendant  was  wholly  denied.  We  think  it  quite  clear 
that  section  54  prohibits  a  justice  of  the  peace  from  taking 
cognizance  of  such  an  action.  Section  304,  subdivision  3,  is 
explicit  that  costs  will  be  allowed  to  a  plaintiff  in  such  a  case 
as  a  matter  of  course  if  he  recovers  any  amount.  A  justice 
of  the  peace  could  not  investigate  the  claim  of  the  defendant, 
and  on  proof  of  it  to  his  satisfaction  to  $831.82  in  amount,  al- 
low it  as  proved  and  give  a  valid  judgment  in  favor  of  the 
plaintiffs  for  the  difference  between  the  two  claims.  A  plain- 
tiff is  not  requifed  to  commence  an  action  in  a  justice's  court 
and  prove  his  -account  to  an  amount  exceeding  four  hundred 
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dollars,  including  those  proved  by  the  defendant,  and  be  dis- 
missed from  that  court  in  consequence,  as  a  necessary  pre- 
liminary to  commencing  an  action  in  a  court  of  record.  It  is 
enough  to  entitle  him  to  costs  that  the  facts  of  his  case  as 
proved  in  a  court  of  record  establish  it  to  be  one  of  which  a 
justice  of  the  peace  by  section  54  has  no  jurisdiction.  That 
section  by  declaring  that  a  justice  shall  not  take  cognizance 
of  an  action  like  this  when  the  facts  are  such  as  have  been 
proved  in  this  case,  nor  of  an  action  of  slander  or  assault  and 
battery,  specifies  them  as  cases  of  which  he  has  no  jurisdic- 
tion within  the  meaning  of  subdivision  3  of  section  304. 

Under  any  other  construction  of  the  Code,  a  plaintiff  proving 
any  amount  less  than  fifty  dollars  due  to  him  would  be  reme- 
diless,  if  the  accounts  of  both  parties  exceeded  four  hundred 
dollars.  If  he  stated  his  whole  cause  of  action  and  claimed 
damages  for  over  one  hundred  dollars,  a  justice  of  the  peace 
would  have  no  jurisdiction,  because  section  53  is  express  that 
he  shall  only  have  jurisdiction  when  the  sum  claimed  does  not 
exceed  one  hundred  dollars.  If  he  claimed  just  one  hundred 
dollars  and  took  judgment  for  that  sum,  his  own  account 
would  be  merged  in  the  judgment  and  extinguished,  and  the 
defendant  might  then  bring  a  separate  action  and  recover  his 
whole  claim.  The  neglect  of  a  defendant  in  a  justice's  court 
to  set  off  his  demands  against  the  plaintiff,  is  no  bar  to  an 
action  to  recover  them,  when  they  amount  to  one  hundred  dol- 
lars more  than  the  judgment  which  the  plaintiff  shall  have 
recovered.  (2  Rev.  Stats.,  4th  ed.,  235,  §.  56  [58].) 

And  in  a  justice's  court  "  if  upon  the  trial  of  a  cause  it 
shall  appear  that  the  amount  of  the  plaintiff's  claim  together 
with  the  demands  set  off  by  the  defendant  according  to  the 
preceding  provisions,"  (the  provisions  of  the  statute  in  relation 
to  set-offs,)  "exceed  four  hundred  dollars,  judgment  of  discon- 
tinuance shall  be  rendered  against  the  plaintiff  with  costs." 
(A,  §  52  [54].) 

We  think  it  obvious  that  these  statutes  expressly  prohibit  a 
justice  of  the  peace  from  passing  judgment  between  parties 
upon  demands  of  each  against  the  other  arising  upon  contract 
and  amounting  together  to  over  four  hundred  dollars,  when 
such  demands  are  contested.  That  in  such  a  case  a  plaintiff 
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who  sues  in  a  court  of  record  and  proves  contested  demands 
which  with  those  established  by  his  adversary  exceed  four 
hundred  dollars  in  amount,  is  entitled  to  costs  as  a  matter  of 
course  if  he  recovers  any  sum  whatever. 

In  this  view  of  the  case  the  plaintiffs  are  entitled  to  the 
costs  of  this  action,  and  judgment  will  be  entered  accordingly. 


MALLOY  a.  WOOD. 

New  York  Superior  Court;  General  Term,  October,  1856. 

TBIAL  BY  THE  COURT. — JUDGMENT  SUBJECT  TO  OPINION  OP 
GENERAL  TEKM. 

Where  a  cause  is  tried  before  the  court  without  a  jury,  it  is  improper  for  the  court 
to  direct  a  judgment  subject  to  the  opinion  of  the  general  term  ;  and  the  cause 
cannot  be  brought  before  the  general  term  upon  such  order. 

That  order  can  only  be  made  in  cases  of  trial  by  jury. 

A  decision  in  case  of  trial  by  the  court  or  by  referees  can  only  be  reviewed  upon 
appeal ;  and  a  judgment  is  essential  as  the  basis  of  such  appeal. 

Motion  for  judgment  of  dismissal  of  complaint. 

This  motion  was  brought  by  Rowland  S.  Malloy  against 
Reuben  R.  Wood  and  Constant  H.  Brown.  The  complaint 
stated  that  the  plaintiff  was  a  real  estate  broker,  and  the  de- 
fendants represented  themselves  to  be  owners  of  a  house  and 
lot  in  New  York  city; — that  defendants  employed  plaintiff  to 
sell  the  property  for  $5,500, — and  agreed  to  pay  him  one  per 
cent  for  the  service, — that  he  found  a  purchaser,  and  thereby 
became  entitled  to  the  compensation;  which  however  the 
defendants  neglected  and  refused  to  pay. 

The  defendants  answered  separately,  denying  most  of  the 
allegations  in  the  complaint. 

On  the  trial  before  the  court  without  a  jury,  the  court 
allowed  the  plaintiff  to  amend  his  complaint  and  to  discontinue 
as  against  Brown.  The  defendant's  counsel  then  moved  to 
dismiss  the  complaint  as  against  Wood.  But  the  court  denied 

the  motion,  and  ordered  judgment  for  plaintiff,  subject  to  the 
VOL.  III.— 24 
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opinion  of  the  court  at  general  terra  on  a  case  to  be  made  by 
Wood.     These  proceedings  are  fully  stated  in  the  opinion. 

The  defendant  Wood  now  moved  before  the  general  term 
for  judgment  of  dismissal  of  the  complaint  as  against  him. 
The  cause  was  argued  upon  the  merits,  by : — 

Solomon  L.  Hull,  for  the  motion. 
7?.  II.  Shannon,  opposed. 

BY  THE  COUKT,*  HOFFMAN,  J. — The  case  was  before  the 
court  on  a  former  occasion,  when  a  verdict  was  given  for  the 
plaintiff  against  both  defendants,  upon  the  contract  set  forth. 
Upon  a  motion  for  a  new  trial,  the  judge  at  special  term  deci- 
ded that  there  was  not  the  least  evidence  to  charge  the  defend- 
ant Brown  with  the  liability  alleged  ;  and  he  held  that  the  ques- 
tion, whether  Wood  could  be  charged  separately,  or  whether 
there  was  evidence  so  to  charge  him,  could  not  be  determi- 
ned by  the  court,  on  that  application.  A  new  trial  was  then 
ordered.  Upon  that  trial,  the  plaintiff's  counsel,  after  resting, 
moved  to  amend  the  complaint  so  as  to  make  the  same  con- 
form to  the  proofs,  and  to  discontinue  the  suit  as  against  the 
defendant  Brown.  The  counsel  of  the  defendant  Wood  ob- 
jected, but  the  judge  granted  the  motion,  and  the  defendant 
Wood  excepted.  The  court  thereupon  dismissed  the  com- 
plaint as  against  the  defendant  Brown,  with  the  consent  of  the 
plaintiff's  counsel. 

The  counsel  for  the  defendant  Wood  moved  to  dismiss  the 
complaint  as  against  the  defendant  Wood,  upon  the  grounds 
stated  in  the  case,  which  was  denied,  and  the  counsel  for  that 
defendant  duly  excepted.  No  witness  being  called  for  the 
said  defendant,  the  court  ordered  judgment  for  the  plaintiff 
against  the  defendant  Wood,  for  the  sum  of  $71  89,  subject  to 
the  opinion  of  the  court  at  general  term,  upon  a  case  to  be 
made. 

The  judgment  or  order  which  was  made  was  as  follows. 
"  This  cause  having  been  tried  by  the  court  without  a  jury,  by 
the  consent  of  the  parties,  after  hearing  counsel,  <fec.,  it  is 


•  Prevent,  Oakley,  Ch  J.,  and  Hoffman  and  Slouon,  J.  J. 
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ordered  that  the  complaint  in  this  action  be,  and  the  same  is 
hereby  dismissed  as  against  the  defendant  Constant  H.  Brown, 
and  the  court  ordered  a  judgment  for  the  plaintiff,  for  $71  89, 
against  the  defendant  Reuben  R.  Wood,  subject  to  the  opinion 
of  the  court  at  general  term,  upon  a  case  to  be  made  by  the 
defendant  Wood.  And  it  is  ordered  that  until  the  hearing  and 
decision  of  the  general  term  upon  said  case,  the  entry  of  such 
judgment  be  suspended  ;  either  party  to  be  at  liberty  to  turn 
said  case  into  a  bill  of  exceptions." 

The  counsel  for  the  plaintiff  made  no  objection  as  to  the 
manner  in  which  the  case  is  brought  before  the  court,  and 
although  the  question  occurred  to  the  judges,  the  argument 
upon  the  merits  was  allowed  to  proceed. 

But  we  apprehend  that  the  case  is  not  regularly  before  the 
general  term  at  all.  Where  a  cause  is  tried  by  a  judge  with- 
out a  jury,  it  cannot  be  referred  to  the  general  term  for  its 
decision,  primarily,  upon  matters  of  fact  or  matter  of  law. 
The  former  practice  of  taking  a  verdict  subject  to  the  opinion 
of  the  court,  and  the  practice  now  prescribed  by  section  265 
of  the  Code,  in  trials  with  a  jury,  is  inapplicable  to  a  cause 
like  the  present. 

Section  268  regulates  the  course  of  proceeding  on  cases  of  a 
trial  by  the  court  without  a  jury.  It  is  clear  that  there  is  but 
one  mode  of  obtaining  a  review  of  any  decision  on  such  a 
trial,  whether  during  its  progress  or  at  its  close.  That  mode  is 
by  an  appeal.  Such  appeal,  by  section  348,  may  be  upon  the 
law,  or  it  may  be  upon  the  fact.  The  appeal  in  the  latter  case 
terminates  with  the  decision  of  the  general  term.  In  the  for- 
mer it  may  be  carried  to  the  Court  of  Appeals,  (§  268).  The 
appeal  which  is  thus  to  be  made  presupposes  a  judgment. 
The  judge  must  determine  the  issues  tried  by  him  absolutely, 
or  by  directing  a  reference,  or  issues,  as  he  is  empowered  to 
do.  There  must  be  a  judicial  determination,  either  final,  or 
what  used  to  be  termed  "  interlocutory,"  and  an  appeal  from 
that. 

In  the  present  case,  there  was  no  judgment  and  no  appeal. 
The  order  suspended  the  entry  of  judgment,  and  left  it  to  the 
general  term  to  pronounce  one  in  the  first  instance.  This  we 
think  was  irregular. 


372  ABBOTTS'  PRACTICE  REP.ORTS. 

Malloy  «.  Wood. 

In  several  late  cases,  Brewer  v.  Isish,  (12  How.  Pr.  /?.,  471 ; 
Hunt  v.  Bloomer,  7&.,  567  ;  Johnson  v.  Whitlock,  /&.,  571), 
the  course  of  proceeding  under  the  Code,  before  a  judge  with- 
out a  jury,  or  before  referees,  is  pointed  out.  The  decision  of 
the  judge  or  referee  is  distinguished  from  the  judgment  which 
is  entered  upon  it.  Without  a  judgment,  no  review  can  be 
had  at  the  general  terra.  The  case  is  then  to  be  made  as 
directed  by  section  268,  and  Rule  15.  But  in  it  the  judge  is  to 
have  inserted  his  finding  of  facts  and  conclusions  of  law,  and 
he  is  to  settle  the  same.  The  exceptions,  if  any,  taken  during 
the  trial,  are  also  to  be  contained  in  the  case.  Then  the 
record  contains  the  judgment,  the  appeal,  the  exceptions  of 
each  defendant,  and  the  evidence  material  to  the  exceptions. 

We  have  decided  in  this  court,  that  the  time  to  take  an  ap- 
peal from  the  judgment  at  special  term  may  be  enlarged  by 
the  court,  even  after  the  expiration  of  the  time  allowed  by  the 
Code.  The  time  to  file  an  exception  to  the  judgment  may  no 
doubt  also  be  thus  extended  under  section  67,  after  the  usual 
time.  It  is  in  our  power  to  remit  the  present  case  to  the  spe- 
cial term,  for  the  judge  who  heard  it  to  give  a  judgment 
absolutely,  and  then  an  appeal  and  exceptions  may  be  taken 
by  either  party.  If  the  respective  counsel  will  consent  that  a 
judgment  be  entered  in  favor  of  the  plaintiff,  and  an  appeal 
and  exception  be  entered  nunc  pro  tune,  we  will  proceed  to 
decide  the  case  on  the  merits,  otherwise  an  order  to  remit  the 
cause  to  the  judge  at  special  term,  for  his  decision  and  judg- 
ment, must  be  entered,  and  the  appeal  dismissed,  without 
costs.  The  consent  to  be  filed  within  four  days,  or  such  order 
to  be  entered. 
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JENNINGS  a.  ASTEN. 

New  York  Superior  Court  j  Special  Term,  November,  1856. 
SHERIFF'S  JUKY. — SETTING  ASIDE  YERDICT. 

The  verdict  of  a  jury  on  the  execution  of  a  writ  of  inquiry  by  the  sheriff  of  the  city 
and  county  of  New  York,  to  assess  a  plaintiff's  damages,  on  defendant's  failure 
to  answer,  will  not  be  set  aside  merely  because  the  persons  summoned  as  jurors 
were  not  on  the  list  of  jurors  selected  by  the  commissioner  of  jurors  ;  no  objection 
having  been  made  on  the  execution  of  the  writ,  and  it  not  appearing  that  the  per- 
sons were  not  fit  and  competent  jurors. 

Nor  because  the  complaint  was  read  in  evidence  to  the  jury  ;  it  not  appearing  that 
it  was  offered  for  any  specific  purpose  for  which  it  could  not  properly  be  read. 

Nor  on  account  of  the  excessiveness  of  damages,  when  the  evidence  on  which  the 
verdict  was  rendered  is  not  disclosed  by  the  affidavits  on  which  the  motion  was 
made. 

Motion  to  set  aside  an  inquest  taken  before  a  sheriff's  jury. 

This  action  was  brought  to  recover  damages  for  ejecting 
plaintiff's  servants  from  his  jewelry  store,  closing  it  up,  and 
pasting  a  bill  on  it  containing  the  words  "  To  Let."  Defend- 
ant failed  to  answer,  and  the  court  ordered  that  a  writ  of 
inquiry  issue  to  the  sheriff  to  assess  the  plaintiff's  damages. 
The  writ  was  executed.  The  defendant  appeared  and  examined 
witnesses.  He  now  moved  to  set  aside  the  inquest  upon  three 
grounds. 

1.  The  sheriff  did  not  summon  as  jurors,  persons  on  the  list 
prepared  by  the  commissioner  of  jurors. 

2.  The  sheriff,  against  the  objection  of  defendant,  allowed 
the  complaint  to  be  read  in  evidence  to  the  jury.     Upon  this 
point  the  opposing  affidavit  stated  that  defendant  objected  on 
the  ground  "  that  the  complaint  was  matter  of  record  and 
belonged  to  the  sheriff  or  under  sheriff  who  conducted  the 
proceedings,  to  be  considered  by  him  exclusively.     That  said 
under  sheriff  stated  the  practice  to  be  for  the  plaintiff  to  read 
the  complaint  and  the  jury  to  give  such  weight  to  it  as  they 
thought  proper!     That  defendant's  counsel  excepted  to  the 
-decision  allowing  it  to  be  read." 


374  ABBOTTS'  PRACTICE  REPORTS. 

Jennings  a.  Asten. 

3.  On  the  ground  of  excessive  damages. 

George  M.  Stevens,  for  the  motion. 
8.  E.  Church,  opposed. 

BOSWORTH,  J. — It  is  not  alleged  that  the  persons  serving  as 
jurors,  were  not  in  fact  competent  jurors,  nor  is  any  objection 
to  them  suggested,  except  that  they  were  not  of  the  number 
who  had  been  selected  by  the  commissioner  of  jurors  to  do 
jury  duty.  No  objection  was  made  to  the  regularity  of  the 
sheriff's  proceedings  in  summoning  the  jury,  or  to  the  quali- 
fication or  fitness  of  either  of  the  jurors,  on  executing  the  writ. 
There  is  no  provision  in  chapter  495  of  the  laws  of  1847  (734) 
requiring  the  sheriff  of  the  city  and  county  of  New  York,  on 
executing  writs  of  inquiry,  to  summon  only  such  persons  as  the 
commissioner  of  jurors  may  have  selected  to  serve.  Nor  does 
that  act  provide  that  the  commissioner  of  jurors,  or  any  other 
officer,  on  the  requisition  of  the  sheriff  or  otherwise,  may  desig- 
nate the  persons  whom  the  sheriff  may  summon  as  jurors  in 
such  cases.  I  think  there  is  nothing  in  the  objection  first 
taken,  as  it  is  presented  on  this  motion. 

The  jury  were  to  assess  the  damages  which  the  plaintiff  had 
sustained  by  reason  of  the  facts  mentioned  in  the  complaint  as 
constituting  the  cause  of  action.  It  was  proper  to  read  the 
complaint  in  order  that  they  might  know  what  those  facts 
were.  By  failing  to  answer  the  complaint,  the  material  alle- 
gations contained  in  it,  were  for  the  purposes  of  the  action 
admitted  to  be  true.  (Code^  §  165).  The  objection  taken  was, 
that  it  should  not  be  read  as  evidence  at  all.  This  objection 
is  not  tenable.  If  the  objection  had  been  taken  that  it  could 
not  be  read  as  evidence  of  the  amount  of  damages  the  plaintiff 
was  entitled  to  recover,  and  the  right  to  read  it  for  that  pur- 
pose had  been  insisted  on,  and  iHiad  been  allowed  to  be  read 
expressly  for  that  purpose,  a  different  question  would  be  pre- 
sented. The  objection  alleged  to  have  been  taken  was  too 
broad  to  enable  the  court  to  say  that  the  decision  was  er- 
roneous. 

Neither  can  the  court  say  that  the  damages  were  excessive. 
Testimony  to  that  point  was  given  on  both  sides.  What  that 
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testimony  was,  is  not  disclosed  by  the  affidavits.  The  court 
therefore  cannot  see  that  the  damages  are  excessive.  The 
complaint  claimed  damages  to  the  amount  of  $1,000,  and  the 
jury  assessed  them  at  $450.  This  motion  is  addressed  to  the 
equitable  consideration  of  the  court.  The  evidence  on  which 
the  jury  acted  not  being  before  the  court,  it  is  unable  to  say 
that  any  injustice  has  resulted  to  the  defendant  from  the  pro- 
ceedings. 
The  motion  is  therefore  denied. 


MOODY  a.  TOWNSEND. 

Supreme  Court,  First  District ;  General  Term,  September,  1856> 
JUDGMENT  UPON  CONFESSION. — REQUISITES  OF  STATEMENT. 


A  statement  for  confession  of  judgment,  which  states  generally,  that  the  judgment 
was  "  for  goods  sold  and  delivered,"  or  on  a  note  "  given  for  goods  sold  and 
delivered,1'  is  insufficient. 

So  held,  on  a  motion  by  a  creditor*  of  the  confessor  of  judgment,  to  set  the  judgment 
aside. 


*  Later  in  the  September  Term,  the  case  of  Von  Keller  a.  Muller,  came  up  on 
appeal,  presenting  the  same  question  on  a  motion  of  the  confessor  of  judgment  him- 
self. In  that  case  it  appeared  that  the  firm  of  Thorn  &  Muller  had  made  a  promis- 
sory note ;  and  that  Muller  had  afterwards  executed  papers  for  entry  of  judgment 
on  confession,  against  him,  "  as  one  of  the  firm  of  Thorn  &  Muller."  The  state- 
ment set  out  the  note,  as  the  indebtedness.  A  motion  made  by  Muller  to  vacate 
the  judgment  had  been  denied  at  Special  Term,  and  Muller  now  appealed. 

Mr.  Moncrief,  for  the  respondent,  contended  for  a  distinction  between  a  motion 
made  by  the  judgment  debtor  himself,  and  one  made  by  a  creditor. 

Mr.  Wallace,  for  appellant,  argued  that  the  judgment  was  not  merely  voidable  at 
the  instance  of  a  creditor,  but  was  void  in  toto.  It  was  not  a  case  of  mere  irregu- 
larity. It  could  not  be  sustained  by  aid  of  the  general  jurisdiction  of  the  court, 
for  the  reason  that  the  parties  were  not  in  court  at  all,  until  a  valid  judgment 
was  entered.  The  statute  authorized  the  county  clerk  to  enter  the  judgment  upon 
certain  papers  being  presented  to  him.  Unless  there  was  in  the  papers  presented, 
a  complete  compliance  with  the  statute,  the  clerk  had  no  authority  to  act.  He 
acted  not  as  clerk  of  the  court,  but  as  clerk  of  the  city  and  county  of  New  York. 
If  he  assumed  to  enter  a  judgment  against  a  party,  without  such  statement  of  in- 
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The  judgment  in  this  case  was  vacated  at  special  term,  on 
the  ground  that  the  statement  of  indebtedness  was  insufficient. 
The  moving  party  was  a  creditor  of  the  debtor  upon  the  judg- 
ment. 

Lawton  &  Lamed,  for  the  appellant. 
David  Dudley  Field,  for  the  respondent. 

ROOSEVELT,  J. — Where  a  judgment  is  entered  by  confession, 
it  is  necessary  that  the  sworn  statement  of  indebtedness  accom- 
panying it  should  be  sufficiently  specific  in  sums,  dates,  and 
considerations  to  enable  the  other  creditors  of  the  debtor,  with 
reasonable  facility,  to  investigate  its  genuineness  and  protect 
themselves  against  fraud. 

A  general  allegation  that  the  judgment  was  "  for  goods 
sold  and  delivered,"  or  on  a  note  "  given  for  goods  sold  and 
delivered,"  is  not  a  compliance  with  requirements  of  the 
statute. 

Order  affirmed,  without  costs. 

debtedness  a*  the  statute  required,  his  act  was  void  ;  and  as  it  apparently  encum- 
bered the  property  of  such  party,  the  latter  was  entitled  to  have  it  vacated. 

The  court  however,  (at  October  Term)  affirmed  the  order  : — Holding,  that  the 
question  was  whether  or  not  the  statement  signed  by  the  party  confessing  was  suf- 
ficient under  the  statute.  The  statement  vat  sufficient  to  bind  the  party,  but  vas 
not  sufficient  to  bind  his  creditor*.  As  against  Muller  it  was  not  necessary  that  the 
statement  should  be  more  specific.  If  his  creditors  did  not  object,  he  could  not 
The  object  of  requiring  the  statement  to  set  forth  the  facts  out  of  which  the  in- 
debtedness arose,  was  to  give  a  protection  to  creditors  against  judgments  which 
parties  indebted  to  them  might  otherwise  confess  upon  sham  claims.  A  fuller  state- 
ment might  therefore  be  necessary  as  against  creditors  than  as  against  the  debtor 
on  the  judgment. 

The  form  of  the  judgment  was  also  proper.  To  bind  him  "  as  one  of  the  firm." 
meant  to  bind  not  only  him  individually,  but  the  partnership  property.  This  was 
done  by  entering  it  against  both  partner? 
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FIELD  a.  HOLBROOK. 

New  York  Superior  Court ;  Special  Term,  October,  1856. 
FOREIGN  Sun. — INJUNCTION. 

A  court  of  this  State  having  general  equitable  jurisdiction,  has  power  to  enjoin  a 
party  to  a  suit  pending  before  it,  from  suing  the  adverse  party  upon  the  same 
subject  matter,  in  a  foreign  tribunal. 

Where  a  suit  is  brought  between  parties  who  reside  in  this  State, — upon  a  contract 
to  be  performed  within  the  State, — and  such  suit  is  one  effectual  in  its  structure 
to  determine  the  whole  controversy, — and  the  defendant  threatens  a  suit  against 
the  plaintiff,  founded  upon  the  same  controversy,  in  a  foreign  court, — an  injunc- 
tion may  be  granted  to  restrain  him  from  bringing  it. 

Motion  for  an  injunction. 

This  action  was  brought  by  Cyrus  "W.  Field  against  Darius 
B.  Holbrook,  A.  Holbrook,  Peter  Cooper,  Moses  Taylor, 
Marshall  O.  Roberts,  and  Chandler  White.  The  facts  upon 
which  the  present  motion  was  based,  are  fully  stated  in  the 
opinion. 

David  Dudley  field,  for  the  motion. 
Charles  A.  Pedbody,  opposed. 

HOFFMAN,  J. — The  present  motion  involves  a  question  of 
much  importance,  and  one,  as  I  believe,  never  decided  in  our 
State.  Cases  like  Ward  v.  Arredondo  (Hopk.  R.)  may  be  sup- 
posed to  govern  it,  but  perhaps  they  are  distinguishable.  At 
any  rate  I  do  not  know  that  in  the  form  presented,  the  question 
has  been  settled  in  any  of  our  superior  tribunals.  What  is 
said  by  Chancellor  Walworth  in  Mead  v.  Merritt  (2  Paige, 
404)  will  be  afterwards  noticed. 

That  question  is,  whether  this  court  may  enjoin  a  party  to  a 
suit  pending  before  it,  from  suing  the  plaintiff  in  a  foreign 
tribunal ;  and  if  so,  under  what  circumstances. 

The  case  is  presented  upon  a  motion  for  an  injunction  upon 
the  complaint  alone. 


378  ABBOTTS'  PRACTICE   REPORTS. 


Field  a.  Holbrook 


The  complaint  states  that  on  March  24,  1854,  the  plaintiff, 
with  Chandler  White,  acting  on  behalf  of  themselves  and  the 
other  associates,  Cooper,  Taylor  and  Roberts,  entered  into  an 
agreement  with  one  Ambrose  Shea,  as  agent  of  Darius  B« 
Holbrook,  and  of  the  firm  of  Holbrook  &  Co.,  consisting  of 
said  Darius  B.  Holbrook,  and  of  A.  Holbrook.  That  agree- 
ment is  averred  to  be  contained  in  a  letter  annexed  to  the 
complaint,  which  as  as  follows. 

"  St.  John's,  March  24,  1854. 
"  AMBROSE  SHEA,  ESQ., 

"  Dear  sir : — In  compliance  with  the  verbal  understanding 
had  with  you,  we  state,  that  we  have  agreed  with  you  as  agent 
of  Messrs.  Holbrook  &  Co.  and  of  D.  B.  Holbrook,  to  give 
them  respectively  stock,  at  par,  in  the  New  York,  Newfound- 
land &  London  Telegraph  Company,  for  the  actual  amount  of 
money  paid  by  them  (and  interest  at  seven  per  cent.)  for  the 
Newfoundland  Electric  Telegraph  Company,  and  actually  re- 
ceived by  that  Company  ;  such  stock  to  be  given  to  them  on 
their  demanding  it  of  us  in  New  York,  at  any  time  in  the 
month  of  August  next,  and  on  their  surrendering  to  us  all  the 
bonds  and  stock  received  by  them  from  said  Newfoundland 
Electric  Telegraph  Company. 

"  Your  ob't  serv'te, 

"  CHANDLER  WHITE, 
"  CYRUS  W.  FIELD, 

"  On  behalf  of  the  Associate*." 

u  I  accept  the  above  terms  on  account  of  Messrs.  Holbrook 
<fe  Co.  and  D.  B.  Hollbrook. 

"  S.  John's,  Newfoundland,  March  31,  1854. 

"  A.  SHEA." 

The  complaint  then  states,  that  the  said  Holbrook  afterwards 
caused  to  be  delivered  to  the  plaintiff  and  his  associates  an 
account  of  the  said  money  alleged  to  have  been  paid  by  him, 
amounting,  according  to  such  account,  to  $51,823  80. 

That  on  August  29,  1854,  the  plaintiff  and  his  associates 
caused  to  be  tendered  on  their  behalf  to  the  said  Holbrook 
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five  hundred  and  eighteen  shares  of  the  capital  stock  of 
the  New  York,  Newfoundland  &  London  Telegraph  Com- 
pany ;  the  par  value  of  each  share,  being  one  hundred  dol- 
lars, together  with  twenty-three  dollars  and  fifty  cents ;  and 
demanded  of  him  the  bonds  and  stock  aforesaid,  but  the  said 
Holbrook  did  not  receive  such  shares  or  money,  or  deliver  up 
the  said  bonds  and  stock. 

That  the  said  Darius  B.  Holbrook  and  A.  Holbrook  had  not, 
nor  had  either  of  them  during  the  said  month  of  August, 
nor  at  any  time  since,  the  bonds  and  stock  of  the  Newfound- 
land Electric  Telegraph  Company  aforesaid,  or  the  larger  part 
thereof.  That  notwithstanding  such  tender,  and  the  inability 
of  the  Holbrooks  to  comply  with  the  terms  of  the  agreement, 
the  said  Darius  B.  Holbrook  insists  upon  his  pretended  de- 
mands, and  threatens  to  bring  suits  against  the  plaintiff  and 
his  associates,  and  against  the  Company  in  this  country,  and 
in  Newfoundland. 

That  the  plaintiff  has  not  been  able  to  obtain  the  assent  of 
his  associates  to  join  as  plaintiffs,  and  therefore  makes  them 
defendants.  That  he  and  they  are  all  stockholders  in  the  said 
New  York,  Newfoundland  &  London  Telegraph  Company. 

The  plaintiff  asks  that  the  agreement  may  be  given  up  to 
be  cancelled ;  and  that  in  the  mean  time  the  said  Darius  B.  and 
A.  Holbrook  be  enjoined  from  commencing  or  prosecuting 
any  action  against  the  plaintiff  or  his  associates  or  such 
Company,  upon  such  agreement,  or  any  action  arising  out  of 
the  same. 

It  is  conceded  that  the  plaintiff  and  the  defendants  reside  in 
New  York.  The  contract,  although  dated  at  St.  Johns,  is  to  be 
performed  in  New  York.  The  contract  relates  to  the  stock  of 
a  company  apparently  as  much  a  company  of  New  York,  as  of 
Newfoundland  or  London. 

The  plaintiff  insists,  that  by  his  tender  and  the  inability  and 
refusal  of  the  defendants  to  fulfil,  he  is  discharged  from  the 
contract,  and  that  it  ought  to  be  cancelled.  As  his  associates 
do  not  unite  in  seeking  this  remedy,  it  may  be  that  he  cannot 
have  such  surrender ;  but  he  may,  if  successful,  have  a  judg- 
ment rescinding  it  so  far  as  concerns  himself. 

It  is  obvious  that  the  whole  litigation  can  be,  properly  and 
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justly  to  all  parties,  carried  ou  in  this  court     If  testimony  is 
needed  from  abroad  the  usual  course  is  open. 

The  earliest  case  generally  cited  on  this  subject  is  Lowe  v. 
Baker,  before  Lord  Clarendon  in  1692.  He  refused  an  injunc- 
tion to  restrain  a  party  from  proceeding  in  a  suit  at  Leghorn. 
The  report  is  found  in  freeman's  Reports,  2,  in  1  Chancery 
Cases,  67,  and  in  Nelson's  Iteports,  103.  In  Hovenden's 
edition  of  Freeman  it  is  stated  from  the  Register's  Book,  that 
the  Lord  Chancellor  had  consulted  with  several  of  the  judges. 
In  Nelson's  Reports  it  is  stated  that  all  the  Barons  were  of  a 
different  opinion  from  the  Lord  Chancellor,  and  the  Bar  was 
dissatisfied  with  the  decision. 

Without  referring  to  the  intermediate  cases,  which  bear  but 
slightly  upon  the  question,  I  proceed  to  notice  those  commenc- 
ing in  1821,  in  which  it  has  been  fully  considered. 

In  Harrison  v.  Gurney  (2  Jac.  <&  Walker,  562),  a  decree  for 
the  execution  of  certain  trusts  was  made  in  a  creditor's  suit, 
And  a  receiver  appointed.  Some  of  the  estates  were  situated 
in  Ireland.  The  trustees  had  subsequently  filed  a  bill  in  Ire- 
land, for  the  same  object  An  order  was  made  restraining 
their  proceeding  in  that  suit.  The  Lord  Chancellor  said,  they 
might  call  the  receiver  to  an  account ;  but  in  other  respects 
the  second  bill  was  unnecessary. 

Bushley  v.  Munday  and  others,  (5  Madd.  ft.,  297,)  is  a  lead- 
ing  case.  The  bill  was  to  set  aside  a  bond  given  by  the  plain- 
tiff to  Munday  as  trustee  for  the  others,  in  part  satisfaction  of 
money  lost  at  play.  A  motion  was  made  that  an  injunction 
before  granted  should  be  extended  to  prevent  Cloves,  the  as- 
signee of  the  bond  and  a  defendant,  from  proceeding  with  a 
suit  upon  it  in  the  Court  of  Sessions  in  Scotland.  It  was  stated 
that  the  Scotch  Court  had  jurisdiction  of  the  suit  first,  which 
from  the  case  submitted  to  Mr.  Cranstoun  appears  to  have 
been  the  fact,  by  about  two  months.  The  Vice  Chancellor  ob- 
served that  the  object  of  the  two  suits  was  the  same ;  but  the 
court  here  could  give  a  relief  by  cancelling  the  bond,  which 
the  court  there  could  not  do.  It  was  more  convenient  also 
for  this  court  to  say  whether  by  the  law  of  England  the  bond 
could  be  recovered  upon,  and  the  plaintiff  here  could  have  the 
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benefit  of  the  admission  of  the  assignor  under  oath  in  his  an- 
swer.    Injunction  granted. 

In  Beckford  a.  Kemble,  1822,  (I  Sim.  &  St.,  7),  after  a 
decree  for  a  redemption  in  England,  the  defendants  instituted 
a  suit  in  Jamaica  to  foreclose  the  mortgage,  and  were  re- 
strained upon  certain  terms.  All  the  parties  resided  in  Eng- 
land, but  the  lands  were  in  Jamaica. 

Lord  Portarlington  v.  Soulby,  came  before  Lord  Brougham 
in  1834,  (3  Myl.  &  K,  104).  He  adverted  to  Lowe  v.  Baker, 
and  thought  the  answer  given  to  Lord  Clarendon  was  a  sound 
answer, — viz.,  that  the  order  affected  the  parties  only.  He  no- 
ticed some  later  cases,  especially  Campbell  v.  Houlditch,  1820. 
He  sustained  an  injunction  restraining  the  defendants  from 
proceeding  with  a  suit  in  Ireland  on  a  bill  of  exchange  given 
as  alleged  for  a  gambling  debt.  I  gather  from  the  case  that 
the  transaction  took  place  in  England.  The  case  of  Penn  v. 
Lord  Baltimore  and  cases  of  that  character  were  also  adverted 
to,  as  tending  to  the  result  he  had  arrived  at.  That  leading 
authority  was  the  one  on  which  Ward  v.  Arrendondo,  in  our 
own  court,  proceeded. 

The  late  case  of  The  Carron  Iron  Co.  v.  McClaren,  (5  darkens 
Cases,  H.  of  Lords,  July,  1855).  contains  a  full  discussion  of 
the  subject.  It  arose  upon  an  appeal  from  an  order  continu- 
ing an  injunction.  (16  Beav.  279,  289). 

A  suit  in  Chancery  in  England  was  instituted  in  Marchr 
1852,  to  carry  the  trusts  of  a  will  into  execution.  In  May, 
1852,  a  decree  for  an  account,  &c.,  was  made.  The  plaintiffs 
were  a  company  located  in  Scotland  with  agencies  in  England. 
The  testator  was  one  of  their  agents,  and  was  alleged  to  be 
largely  indebted  to  them.  In  October,  1852,  the  Company 
commenced  a  suit  in  the  sessions  in  Scotland  against  the  exe- 
cutors. They  obtained  an  inhibition  and  arrestment.  In  De- 
cember, 1852,  an  injunction  to  restrain  proceedings  in  Scot- 
land was  continued ;  (16  Beav.,  279,  289),  and  from  this  an 
appeal  was  taken. 

The  Lord  Chancellor  said  : — When,  pending  a  litigation  here, 
in  which  complete  relief  may  be  had,  a  party  to  the  suit  insti- 
tutes proceedings  abroad,  the  court  in  general  consider  this  as 
a  vexatious  harassing  of  the  opposite  party,  and  restrains  the 


382  ABBOTTS'  PRACTICE  REPORTS. 

Field  a.  Holbrook. 

foreign  proceedings.  Harrison  v.  Gurney,  (2  Jac.  &  W.,  503, 
and  Reckford  v.  Kemble,  (Sim.  d:  St.,  7),  are  then  cited,  with 
the  observation  that  decrees  had  been  first  obtained  in  those 
cases.  He  proceeds : — "  Even  if  no  decree  had  been  obtained  in 
this  country,  yet  if  a  suit  instituted  abroad  appears  ill  calcu- 
lated to  answer  the  ends  of  justice,  the  court  has  restrained 
the  foreign  action,  imposing  terms  considered  reasonable  to 
protect  the  party.  (Cites  Bushley  v.  Munday,  5  Madd.,  297). 

"  But  even  when  there  is  no  question  as  to  the  foreign  litiga- 
tion being  or  not  being  necessary,  or  being  or  not  likely  to  be 
as  effectual  as  litigation  in  this  country,  still  if  a  person  within 
the  jurisdiction  of  this  court  is  instituting  proceedings  in  a 
foreign  court  contrary  to  equity  and  good  conscience,  the 
court  will  restrain  the  prosecution  of  such  foreign  suit,  just  as 
if  it  had  been  a  suit  in  this  country.  But  the  court  will  not 
interfere  if  from  any  cause  it  appears  likely  to  be  more  con- 
ducive to  justice,  that  the  foreign  proceedings  should  be  left 
to  take  their  course.  Lord  Eldon  in  Kennedy  v.  Casselis,  (3 
Swainston,  313),  and  Lord  Lyndhurst  in  Jones  v.  Geddes,  (1 
PhiUips,  724),  acted  on  the  same  principle. 

"  These  are  instances  in  which  this  court  has  interfered  on 
principles  of  convenience  to  prevent  litigation,  which  it  has 
considered  to  be  either  unnecessary  and  therefore  vexatious, 
or  else  ill  adapted  to  secure  complete  justice." 

He  then  states  the  rule  as  equally  clear  that  the  court  had 
no  right  to  interfere  with  a  foreign  creditor  resident  abroad, 
Piling  in  the  courts  of  his  own  country,  even  after  a  decree  for 
administration  of  assets  here ;  and  proceeds  to  discuss  and 
decide  the  point,  that  the  Carron  Iron  Company  were  in  fact 
residents  of  Scotland,  within  that  rule ;  that  the  fact  of  their 
owning  property  in  England  and  selling  their  articles  chiefly 
there,  and  having  agencies  there  established,  was  not  enough, 
and  the  service  on  the  agent  was  not  sufficient.  On  this 
ground  the  injunction  was  dissolved.  Lord  St.  Leonards  how- 
ever dissented  as  to  this  point,  and  of  course  gave  his  autho- 
rity in  substance  to  the  other  positions  of  the  Lord  Chancellor, 
as  did  also  Lord  Brougham.  Lord  St.  Leonards  enters  into  a 
very  careful  consideration  of  the  authorities.  He  fully  ap- 
proves of  Bushley  v.  Munduy. 
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In  Mead  v.  Merritt,  (2  Paige  R.,  404),  Chancellor  Walworth 
stated — That  where  a  party  was  within  the  jurisdiction  of  the 
court,  so  that  on  a  bill  properly  filed  here,  this  court  has  juris- 
diction of  his  person,*  although  the  subject  matter  of  the  suit 
may  be  situated  elsewhere,  it  may,  by  ordinary  process  of 
injunction,  compel  him  to  desist  from  commencing  a  suit  at 
law,  either  in  this  State  or  in  any  foreign  jurisdiction.  The 
Court  of  Chancery  in  England  has  even  gone  so  far  as  to  re- 
strain the  defendant  from  proceeding  in  a  suit  previously  com- 
menced in  a  Court  of  Session  in  Scotland.  But  this  court  will 
not  sustain  an  injunction  bill  to  restrain  a  suit  or  proceeding 
previously  commenced  in  a  court  of  a  sister  State,  or  in  the 
Federal  courts. 

I  think  the  present  case  is  within  the  principle  of  the  cases 
I  have  cited.  The  contract  is  to  be  executed  here.  The  par- 
ties reside  here.  A  suit  is  commenced  in  this  court,  effectual 
in  its  structure  to  determine  the  whole  controversy,  and  the 
defendant  threatens  another  suit,  at  a  distance,  and  inevitably 
attended  with  vexation  and  embarrassment  to  the  plaintiff 
and  other  parties. 

Order  for  the  injunction  accordingly. 


FULLER  a.  LEWIS. 
Supreme  Court ;  First  District ;  Special  Term,  October,  1856. 

ACTION  FOR  POSSESSION  OF  PERSONAL  PROPERTY. — DEMAND. — 

ASSIGNEE.         . 

In  an  action  to  recover  possession  of  personal  property,  where  the  property  which 
is  the  subject  of  the  action  came  to  the  possession  of  the  defendant  by  delivery 
from  the  wrong-doer,  and  defendant  merely  detains  it, — it  is  necessary  for  plain- 
tiff to  allege  that  defendant  has  refused  to  deliver  it  up,  upon  a  demand. 

This  is  so  where  the  defendant  holds  as  assignee  for  the  benefit  of  creditors,  from 
the  wrong-doer. 

Demurrer  to  complaint. 

*  See  Ante,  20,  and  note. 
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The  action  was  to  recover  specific  personal  property ;  and 
the  ground  of  objection  to  the  complaint  was  that  it  did  not 
show  a  demand  made  before  suit,  and  refusal  to  deliver  the 
property. 

Mr.  RusseU,  for  the  demurrer. 
Hawley  &  Glover,  opposed. 

CLERKE,  J. — According  to  the  Code  (§  142)  every  complaint 
must  contain  the  facts  constituting  the  cause  of  action,  mean- 
ing, of  course,  all  the  issuable  facts.  Therefore,  if  a  demand 
and  refusal  are  issuable  facts,  material  to  the  maintenance  of 
the  action,  whatever  might  have  been  the  former  rule  on  the 
subject,  they  must  now  be  stated  in  the  complaint 

It  appears  to  me,  beyond  question,  not  only  to  be  a  well- 
established  rule  but  a  wise  and  just  one,  that,  where  personal 
property,  the  subject  of  the  action,  has  come  into  possession 
of  the  defendant,  by  the  delivery  of  the  wrong-doer,  it  is 
necessary,  where  the  defendant  merely  detains  them,  to  prove 
that  he  has  refused  to  deliver  them  up  upon  demand  by  the 
plaintiff.  (See  Ely  v.  Ehle,  3  Cow.,  508  ;  Barrett  v.  Warren, 
3  HUl,  350.)  And  it  matters  not  what  was  the  nature  or 
character  of  the  fraud,  by  which  the  property  was  originally 
obtained  from  the  plaintiff,  or  in  what  character,  or  in  what 
manner,  it  was  delivered  to  the  defendant,  if  no  fraud  or  com- 
plicity in  the  transaction  can  be  imputed  to  him. 

In  the  present  case,  nothing  of  this  kind  is  alleged  in  the 
complaint ;  and,  although  defendant  is  an  assignee  of  the  original 
wrong-doer,  as  trust  for  creditors,  he  was  as  well  entitled  to 
have  an  opportunity,  of  consulting  and  determining,  whether 
he  should  restore  the  property  to  the  plaintiff,  as  any  other 
innocent  transferee  of  property. 

I  think,  therefore,  the  demurrer  to  be  well  taken. 

Judgment  for  defendant,  with  costs  of  the  term ;  with 
liberty  to  plaintiff  to  amend  on  payment  of  costs. 


NEW-YORK.  385 


Ford  a.  David. 


FOED  a.  DAVID. 

New  York  Superior  Court;  General  Term,  October,  1856. 
APPEAL. — OKDEB. — JUDGMENT. — STAY  OF  PROCEEDINGS. 

A  decision  at  special  term,  overruling  a  demurrer  to  a  complaint,  and  giving  leave 
to  answer,  is,  while  the  privilege  given  to  answer  is  continuing,  an  order  and  not 
a  judgment, 

A  decision  of  the  general  term  which  merely  affirms  such  order,  in  a  case  where  the 
complaint  is  one  upon  which  the  court  must  subsequently  decide  at  special  term 
what  is  the  nature  and  extent  of  the  relief  to  be  granted,  is  itself  an  order. 

An  appeal  from  such  a  decision  of  the  general  term,  to  the  Court  of  Appeals, 
although  accompanied  by  the  undertaking  prescribed  by  section  334  of  the 
Code,  does  not  stay  the  proceedings  upon  the  part  of  the  plaintiff. 

An  application  for  a  stay  of  proceedings  in  such  a  case,  and  under  such  circum- 
stances, should  be  denied. 

Appeal  from  an  order  made  at  special  term,  denying  a  mo- 
tion by  defendant,  for  an  order  staying  plaintiff's  proceedings. 

This  action  was  originally  brought  by  Ford  against  David 
and  Turner  only,  as  defendants.  They  answered;  and  their 
answers  disclosed  a  state  of  facts,  existing  when  the  action  was 
commenced,  which  rendered  it  proper,  in  the  plaintiff's  view 
of  his  rights,  that  he  should  join  two  other  defendants,  Town- 
send  and  Johnson,  and  which  entitled  him  to  relief  against 
them.  An  order  was  granted,  authorizing  the  plaintiff  to 
make  these  persons  parties  by  a  supplemental  complaint. 
This  was  done. 

The  complaint  sought  equitable  relief; — viz.,  a  judgment 
that  the  defendant  David  should  pay  a  certain  sum  to  plain- 
tiff; that  this  sum  should  be  declared  a  lien  upon  certain  pro- 
perty mentioned  in  the  complaint ;  and  that  the  defendants 
Townsend  and  Johnson,  who  had  been  severally  and  succes- 
sively owners  of  such  property,  should  be  declared  liable  for 
the  same  sum,  and  directed  to  pay  it  out  of  the  proceeds  of 
such  property,  in  default  of  collecting  it  from  the  defendant- 
David. 

Townsend  and  Johnson  severally  demurred  to  the  original' 
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and  supplemental  complaints.  Turner  also  demurred  to  the 
supplemental  complaint ;  while  David  omitted  to  answer  it 

The  demurrers  stated  various  grounds  ; — among  others,  that 
there  was  a  misjoinder  of  causes  of  action, — that  there  was  a 
misjoinder  of  parties, — and  that  no  cause  of  action  was  shown 
against  either  of  the  defendants,  by  the  complaint. 

The  demurrers  were  overruled  at  special  term,  in  March, 
1855,  with  liberty  to  the  demurrants  to  answer  upon  terms. 
That  decision  was  affirmed  upon  appeal  to  the  general  term, 
in  October,  1855.  The  time  to  answer  having  expired,  the 
action  was  noticed  for  trial  at  the  June  special  term,  1856,  on 
the  issues  of  fact,  and  notice  was  given  to  the  demurrants, 
that  at  the  same  time,  application,  as  against  them,  would  be 
made  for  the  relief  demanded  by  the  complaint.  The  action 
was  then  tried,  the  demurrants  appeared,  and  were  heard,  and 
various  exceptions  were  taken  by  them  to  the  proceedings 
then  had.  The  special  term  decided  that  the  plaintiff  was 
entitled  substantially  to  the  relief  demanded  by  his  complaint. 

The  demurrants  appealed  to  the  Court  of  Appeals,  from  the 
decision  of  the  general  term  affirming  the  order  overruling 
the  demurrers,  and  gave  the  statutory  security  for  costs  only. 
They  obtained  an  order  staying  proceedings  and  granting  time 
to  make  a  case  to  review  the  proceedings  had  at  special  term 
on  the  trial  of  the  action.  A  case  was  made  and  served,  and 
amendments  were  proposed  by  plaintiff.  Before  the  hearing 
could  be  had  on  such  case,  the  plaintiff  threatened  to  docket 
the  judgment  which  had  been  entered  on  the  final  hearing  at 
special  term,  and  issue  execution.  The  demurrants  then 
moved  at  special  term,  before  Mr.  Justice  Slosson,  for  an  order 
staying  all  proceedings  on  the  part  of  the  plaintiff  until  the 
decision,  by  the  Court  of  Appeals,  of  the  appeal  from  the  deci- 
sion of  the  general  term.  That  motion  was  denied  and  an 
order  to  that  effect  entered. 

From  that  order  the  demurrants  now  appealed. 

S.  Sanxay,  for  appellant*. 
W.  W.  Northrup,  for  respondent. 

BY  THE  COURT,  BOSWORTH,  J. — If  the  defendants  have  ap- 
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pealed  to  the  Court  of  Appeals,  from  a  decision  from  which 
an  appeal  can  be  taken  to  that  court,  and  given  security 
which  the  statute  declares  shall  operate  as  a  stay,  no  order  of 
this  court  was  necessary  to  prevent  the  plaintiff  from  proceed- 
ing further  pending  that  appeal.  It  would  perhaps  be  a  suf- 
ficient ground  on  which  to  dispose  of  this  appeal,  that  it  was 
premature  to  invoke  the  action  of  the  court,  to  prevent  a  pro- 
ceeding from  being  taken  in  the  progress  of  the  action,  which 
if  taken  and  irregular  the  court  would  set  aside.  It  is  not 
usual  to  obtain  an  order  prohibiting  a  party  from  taking  an 
irregular  proceeding. 

But  we  think  the  order  appealed  from  was  right  on  another 
ground.  The  decision  of  the  general  term  from  which  an  ap- 
peal has  been  taken  to  the  Court  of  Appeals,  is  an  order,  and 
not  a  judgment.  No  appeal  to  that  court  can  be  had  from 
such  an  order.  It  is  not  a  final  order,  from  which  an  appeal 
lies  to  that  court. 

The  Court  of  Appeals  will,  of  course,  determine  that  ques- 
tion for  itself,  when  a  motion  shall  be  made  to  dismiss  the 
appeal,  or  when  the  argument  of  that  appeal  shall  be  moved. 
But  as  this  court  is  asked  to  stay  proceedings,  on  the  ground 
that  an  appeal  has  been  properly  taken,  and  the  requisite 
security  to  effect  a  stay  given,  it  must  judge  for  itself,  in  dis- 
posing of  the  motion,  whether  a  case  is  made  which  justifies 
it  in  interfering. 

The  defendants  insist  that  the  decision  of  the  general  terra 
from  which  they  have  appealed,  is  a  judgment,  within  the 
meaning  of  that  word  as  defined  by  the  Code.  We  think  that 
view  is  clearly  erroneous. 

The  decision  made  at  special  term,  overruling  the  demurrer 
put  in  by  these  defendants,  was  an  order  and  not  a  judgment. 
(Code,  §  349,  subd.  2).  The  decision  by  the  general  term,  affirm- 
ing it,  was  also  an  order  as  defined  by  the  Code.  (§  400).  A 
judgment  is  "the  final  determination  of  the  rights  of  the  par- 
ties in  the  action."  (§  245). 

The  decision  on  the  demurrer  was  interlocutory.  It  deter- 
mined the  plaintiff's  right  to  recover  something,  or  to  have 
some  relief,  and  that  the  defendants  were  proper  parties,  but 
nothing  as  to  the  precise  nature  or  extent  of  the  relief  to  be 
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granted.  The  opinion  given  may  have  covered  more  ground, 
but  the  order  entered  determined  only  that.  The  nature  and 
extent  of  the  relief  to  be  granted  could  only  be  determined  by 
the  court  at  special  term,  on  notice  to  the  adverse  party,  and 
on  proof  of  such  facts  as  might  be  necessary  to  enable  the 
court  to  give  a  proper  judgment.  (Code,  §§  269,  246,  subd.  2.) 
The  determination  thus  made,  specifying  the  whole  relief  to  be 
granted  and  all  questions  involved  in  the  action,  and  nothing 
less  than  that,  is  a  judgment  as  defined  by  section  245  of  the 
Code.  It  is  only  from  the  judgment  of  the  general  term 
affirming  that  determination,  or  from  a  general  term  judgment 
of  the  merits  of  the  action,  and  of  all  questions  involved  in  it, 
that  an  appeal  can  be  taken  to  the  Court  of  Appeals.  (Code, 
§  11,  8uld.  1  &  2  ;  Paddock  v.  Springfield  Fire  &  Marine  Insu- 
rance Company,  2  Kern,  591 ;  Beebe  v.  Griffing,  2  Seld.  465  ; 
Swarthont  v.  Curtis,  4  Comst.,  415). 

Upon  an  appeal  to  the  Court  of  Appeals,  the  clerk  of  the 
court  below  is  required  to  transmit  to  the  appellate  court  a 
certified  copy  of  the  judgment  roll.  (§  328).  This  cannot  be 
done  until  there  is  a  judgment  declaring  the  precise  relief  to 
which  the  plaintiff  is  entitled,  and  a  judgment  roll  has  been 
filed.  By  Rule  2  of  the  Court  of  Appeals,  unless  the  appel- 
lant cause  this  return  to  be  made  and  filed  within  twenty  days 
after  perfecting  his  appeal,  the  respondent  on  filing  an  affi- 
davit, stating  when  the  appeal  was  perfected,  and  a  certificate 
of  the  clerk  that  no  return  has  been  filed,  may  enter  an  order 
dismissing  the  appeal,  with  costs.  It  is  the  policy  of  the 
Code  to  allow  but  one  appeal  in  the  same  action  to  the  Court 
of  Appeals,  unless  a  new  trial  shall  be  ordered  by  the  latter 
court  after  a  final  judgment  has  been  rendered. 

The  affidavits  on  which  the  order  appealed  from  was  made, 
show,  that  on  the  application  to  the  court  for  the  relief 
demanded  by  the  complaint,  Townsend  and  Johnson  appeared 
and  were  heard.  That  since  judgment  was  pronounced  on 
that  application,  the  defendants  obtained  time  to  make  a  case 
and  a  stay  of  all  proceedings  on  the  part  of  the  plaintiff,  except 
settling,  entering  and  perfecting  the  judgment.  That  the 
defendants  have  since  served  a  case,  to  which  amendments 
were  proposed  by  the  plaintiff. 
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Instead  of  its  appearing  that  there  are  no  questions  in  the 
case  which  can  be  further  litigated,  except  the  question  whether 
the  demurrers  were  well  taken,  it  distinctly  appears  that  ques- 
tions have  been  raised  in  the  proceedings  subsequent  to  the 
order  of  affirmance  by  the  general  term,  that  the  defendants 
have  a  right  to  be  heard  in  respect  to  those  questions,  and  that 
they  have  initiated  proceedings  to  obtain  a  further  consider- 
ation of  them,  and  that  such  proceedings  have  not  been 
abandoned.  We  are  clearly  of  opinion  that  the  defendants 
are  not  in  a  condition  to  prosecute  the  appeal  they  have  taken 
to  the  Court  of  Appeals.  There  is  therefore  no  propriety  in 
interfering  to  stay  the  plaintiff's  proceedings  in  consequence 
of  such  appeal,  and  the  order  appealed  from  must  be  affirmed, 
with  ten  dollars  costs. 


ASH  a.  COOK. 

Supreme  Court,  Second  District ;  Special  Term,  November, 1856. 
LEAVE  TO  CONTINUE  ACTION. — DOWER  RIGHT. 

Until  the  assignment  of  dower,  the  widow  has  no  estate  in  the  lands  ;  but  a  right 
in  action  merely. 

Therefore,  where  the  plaintiff  in  an  action  to  recover  real  property  dies,  and  his 
heir  applies  for  leave  to  continue  the  suit,  it  is  not  necessary  that  the  widow 
should  join  in  the  petition,  or  be  made  a  party  to  the  subsequent  proceedings. 

Motion  by  an  heir  for  leave  to  file  a  supplementary  com- 
plaint, and  continue  a  suit  brought  by  her  ancestor;  also  for 
leave  to  amend  the  original  complaint. 

This  action  was  commenced  in  May,  1852,  to  recover  the 
possession  of  a  lot  of  land  in  Brooklyn.  The  defendants 
answered.  In  March,  1854,  plaintiff  died,  intestate,  and  with- 
out having  disposed  of  the  land,  or  of  the  action  pending  in 
respect  to  it.  He  left  him  surviving  his  widow,  and  a  grand- 
daughter his  only  heir-at-law.  The  latter,  on  a  petition  stating 
these  facts,  now  moved  that  she  might  have  leave  to  file  a  sup- 
plemental complaint, — that  the  action  might  be  continued  in 
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her  name  as  heir-at-law  and  successor  in  interest  of  the 
deceased, — and  that  she  might  be  substituted  as  plaintiff. 
Leave  to  amend  the  complaint  was  also  asked  for. 

The  defendants  objected  that  the  petitioner  was  not  the  sole 
successor  in  interest; — that  the  widow,  being  shown  to  survive, 
had  an  interest  in  the  lands,  and  should  be  joined  in  the  peti- 
tion, and  in  the  further  proceedings  if  the  action  was  continued. 

Fish  &  Jackson^  for  the  motion. 
Wm.  E.  Curtis,  opposed. 

BIRDSETE,  J. — The  objection  cannot  be  sustained.  The 
right  of  dower,  though  highly  favored  in  law,  is  not  of  the 
nature  supposed.  It  is,  before  assignment,  a  right  resting  in 
action  merely.  Till  the  assignment  of  her  dower,  the  widow 
has  no  estate  in  the  land  out  of  which  such  dower  arises. 
(Green  v.  Putnam,  1  Barb.  S.  C.  R.,  500  ;  Lawrence  v.  Miller, 
2  Comst.,  245 ;  Stewart  v.  McMartin,  5  Barb.,  438.)  The 
reason  for  this  was  given  long  ago. — "  Because  it  doth  not 
appear  before  assignment,  what  part  of  the  lands  or  tene- 
ments she  shall  have  for  her  dower."  (Co.  Litt.,  §  48,  37  a.) 
Though  she  may  tarry  in  her  husband's  chief  house  for 
forty  days  after  his  death,  yet  upon  the  expiration  of  her 
quarantine,  the  heir  may  put  her  out  of  possession,  and  drive 
her  to  her  suit  for  her  dower.  (Co.  Litt.,  34  b. ;  Siglar  v. 
Van  Riper,  10  Wend.,  419,  420.) 

AVere  the  court  now  to  require  the  widow  to  be  joined  as  a 
party  plaintiff,  the  defendant  might,  perhaps,  with  entire 
truth,  allege  and  prove  that  she  had  no  estate  or  interest  in 
these  lands  ;  that  her  husband  left  other  lands,  a  part  of  which 
had  been  assigned  her  as  her  dower  in  all  the  lands  of  her 
husband  ; — and  might  take  judgment  against  her  for  the  costs 
of  a  suit,  in  which  he  had  insisted  she  should  bo  joined  as 
plaintiff. 

The  leave  to  file  a  supplemental  complaint  and  continue  the 
action,  is  granted.  The  motion  to  amend  cannot  be  made, 
at  the  present  stage  of  the  action;  and  is  denied  without 
prejudice. 
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O'DONNELL  a.  McMURN. 

Supreme  Court,  Second  District ;  Special  Term,  November,  1856. 
INJUNCTION. — FILING  OF  UNDERTAKING. 

Where,  upon  an  application  for  an  injunction,  an  undertaking  was  presented  to  the 
judge,  and  approved  by  him,  and  after  the  granting  of  the  injunction,  was  given 
by  plaintiff's  attorney  to  his  clerk  to  be  filed,  but  the  filing  was  omitted, — 
Held, — that  plaintiff  should  at  all  events  pay  costs  of  motion  to  vacate  the  in- 
junction ;  and  it  might  have  been  vacated  had  the  omission  been  designed. 

Motion  to  dissolve  an  injunction. 

A.  Hodden,  for  the  motion. 
S.  Garrison,  opposed. 

BIRDSEYE,  J. — This  is  a  motion  to  dissolve  an  injunction 
upon  two  grounds.  The  first  is  that  no  security  was  given 
upon  obtaining  the  injunction.  And  it  is  shown  that  at  the 
end  of  twenty-two  days  after  the  injunction  was  issued,  no 
security  had  been  filed  with  the  clerk,  as  required  by  sections 
222  and  423  of  the  Code.  It  is  shown  on  the  part  of  the  plain- 
tiff, however,  that  an  undertaking  was  presented  to  and  appro- 
ved by  the  county  judge,  at  the  time  he  allowed  the  injunc- 
tion. That  it  was  given  to  a  clerk  in  the  office  of  plaintiff's 
attorney,  to  be  filed,  at  that  time ;  but  it  was  not  filed,  through 
omission  or  inadvertence. 

When  applications  for  the  exercise  of  this  power  of  the 
court  are  BO  frequent  as  they  have  now  become,  it  must  happen 
that  it  is  many  times  obtained  unnecessarily,  improperly,  and 
upon  false  or  one-sided  statements  of  the  facts  of  the  case.  It 
may  always,  it  must  often,  work  great  hardship  and  injury 
and  even  loss,  to  a  party  who  is  ultimately  found  to  have 
been  unjustly  vexed  by  it.  The  only  provision  for  his  protec- 
tion is  in  the  statute  requiring  security  to  be  given  in  all 
cases  where  injunctions  are  granted.  Such  protection  can 
only  be  made  effectual,  however,  by  placing  the  security  be- 
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yond  the  power  or  control  of  the  party  whose  interest  will  suf- 
feFif  the  undertaking  is  resorted  to.  It  is  clearly  my  duty  to 
see  that  a  litigant,  unscrupulous  enough  to  obtain  an  in- 
junction improperly  or  unwarrantably,  has  no  opportunity 
to  avoid  liability  or  responsibility,  by  destroying  the  un- 
dertaking upon  the  faith  of  which  the  court  interfered  for 
his  relief.  In  this  case,  there  was  no  impropriety  intended. 
The  omission  was  that  of  a  clerk.  But  the  practice  must 
be  discouraged  in  every  instance.  To  retain  the  underta- 
king within  reach  of  the  party  whose  interests  are  to  be 
promoted  by  its  loss  or  destruction,  will  give  the  opportu- 
nity, if  not  offer  temptation,  for  wrong-doing.  If  the  failure 
to  file  the  undertaking  with  the  proper  officer  were  shown 
to  be  the  effect  of  design,  the  party  might  be  deprived  of  his 
injunction,  and,  if  the  case  required,  otherwise  punished.  In 
this  case,  it  will  be  sufficient  to  charge  the  plaintiff  with  the 
costs  of  this  motion.  For  a  single  inquiry  by  his  attorney 
would  have  shown  him  that  the  requirements  of  the  statute 
had  not  been  complied  with,  and  would  have  led  to  the  filing 
of  the  bond. 

[The  court  dissolved  the  injunction  upon  the  merits,  for  rea- 
sons which  we  omit.] 

Motion  to  dissolve  the  injunction  granted,  with  costs. 


TATE  a.  JORDAN. 

Supreme  Court,  Second  District ;  Special  Term,  November,  1856. 
NOTICE  OF  PENDENCY  OF  ACTION. — TIME  OF  FILING. 

It  itemt  that  a  notice  of  pendency  of  action,  filed  in  a  foreclosure  suit  before  the 
•ervice  of  proccci,  i«  ineffectual  a§  againct  a  purchaser  in  good  faith  for  value, 
who  take*  before  such  service 

But  it  i»  effectual  where  no  change  in  the  title  take*  place,  and  no  new  encum- 
brance* attach  in  the  interval  between  the  filing  and  the  service. 

Motion  to  compel  a  purchaser  at  a  foreclosure  sale,  to  com- 
plete  his  purchase. 


NEW-YORK.  393 


Tate  a.  Jordan. 


It  appeared  that  the  complaint  in  this  case  and  a  notice  of 
the  pendency  of  the  action  were  filed  in  the  county  clerk's 
office  on  May  10,  1856.  The  summons  was  not  served  on  any 
one  of  the  defendants  till  May  21, 1856.  It  was  admitted  that 
no  change  took  place  in  the  title,  nor  did  any  encumbrances 
attach,  during  the  interval. 

H.  R.  Pierson,  for  the  motion. 
A.  Ifadden,  opposed. 

BIRDSEYE,  J. — The  counsel  for  the  purchaser  rests  his  objec- 
tion to  completing  this  purchase  upon  the  case  of  Burroughs 
v.  Reiger,*  (12  How.  Pr.  J2.,  172),  and  upon  that  part  of  the 
opinion  of  the  court,  which  declares  that  filing  the  notice  before 

*  In  this  case, — which  was  decided  in  the  Supreme  Court,  second  district,  at 
special  term,  1856,  by  Rockwell,  J., — after  the  filing  of  the  complaint  and  a  notice  of 
pendency  of  action,  in  foreclosure,  but  before  the  service  of  the  summons  and  com- 
plaint on  any  of  the  defendants,  the  premises  had  been  sold  to  a  purchaser  for  value, 
and  who  took  without  notice,  unless  the  Us  pendens  was  constructive  notice. 

Held,  that  it  was  not  such  notice.  An  action  cannot  properly  be  said  to  be  pend- 
ing until  after  it  has  been  commenced.  It  is  pending  during  the  interval  between 
the  time  of  its  commencement  and  its  final  determination.  Actions  are  commenced 
by  the  service  of  a  summons.  (Code,  §  127).  Notice  of  the  pendency  of  an  action 
which  has  not  been  commenced  is  an  impossibility  and  an  absurdity.  It  is  not  a 
notice  of  a  fact,  but  a  statement  of  a  falsehood.  The  fact  stated  does  not  exist- 
The  action  is  not  pending.  To  allow  the  title  to  property  to  be  clouded  and  tied  up 
by  a  deceptive  and  mendacious  notice  of  this  description,  would  tend  to  produce 
great  hardship  and  injustice.  The  action  might  not  be  commenced  by  the  service 
of  process  for  years  after  the  filing  of  such  a  notice  ;  neither  the  purchaser  nor  the 
vendor  could  remove  the  cloud.  Whereas  if  the  statement  in  the  notice  was  truo, 
if  the  action  was  in  fact  pending,  the  plaintiff  might  be  compelled  to  move  on  to 
judgment,  or  to  abandon  his  claim. 

The  true  construction  and  meaning  of  the  statute  is  that  although  the  action  may 
be  commenced  by  the  actual  service  of  process,  the  filing  of  a  notice  of  pendency  of 
the  action  shall  not  affect  subsequent  purchasers  or  incumbrancers  until  the  com- 
plaint is  filed.  So  that  a  person  who,  upon  investigating  the  title  in  the  clerk's 
office  discovers  the  notice,  may  also  find  in  the  same  office  the  complaint,  and  as- 
certain from  that  the  precise  nature  and  scope  of  the  action.  But  filing  the  notice 
before  the  action  has  been  commenced  by  the  service  of  process,  is  a  nullity.  Under 
the  practice  before  the  Code,  although  as  against  the  defendant  the  suit  might  be 
considered  as  commenced  from  the  issuing  and  even  for  certain  purposes  from  the 
testc  of  process,  jet  an  innocent  purchaser  could  only  be  charged  with  constructive 
notice  of  the  pendency  of  the  suit  from  the  time  of  the  service  of  the  process. 
(Citing  Murray  a.  Barlow,  1  Johns.  Ch.  R.,  568 ;  Haydcn  a.  Bucklin,  9  Paige,  512). 
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the  action  has  been  commenced  by  the  service  of  process  is  a 
nulMtv. 

• 

I  think  this  portion  of  the  opinion  must  be  read  and  con- 
strued in  connection  with  the  facts  before  the  court.  There, 
about  two  months  and  a  half  intervened  between  the  filing  of 
the  complaint  and  notice,  and  the  service  of  the  process. 
During  that  interval,  the  person  applying  for  the  aid  of  the 
court,  purchased  the  property  and  went  into  possession,  with- 
out any  actual  knowledge  of  any  proceedings  in  respect  to  the 
action.  The  question  for  decision  was  whether,  as  to  such  a 
purchaser,  the  filing  of  the  lis pendens  was  constructive  notice 
of  the  pendency  of  the  action.  Though  the  expression  made 
use  of  is  general,  I  must  suppose  that  it  was  intended  to  apply 
to  the  case  in  hand ;  and  to  declare  the  notice  invalid  only  as 
to  an  intervening  purchaser  or  encumbrancer. 

Under  the  practice  in  Chancery,  the  bill  was  required  to  be 
filed  before  the  subpoena  could  be  issued ;  and  of  course  some 
time  must,  and  much  might,  elapse  after  the  subpoena  was 
issued  before  it  could  be  served.  But  it  was  said  as  long  ago 
as  1815,  in  the  case  of  Murray  v.  Ballon,  (1  John.  Ch.  ./?.,  576), 
that  the  "  Us  pendens  begins  from  the  service  of  the  subpoena 
after  the  bill  is  filed."  The  soundness  of  this  position  was 
recognized  in  Ilayden  v.  Bucklin,  (9  Paige,  516). 

The  ground  of  the  decision  in  Burroughs  v.  Reiger  is  that 
notice  of  the  pendency  of  an  action  which  has  not  been  com- 
menced is  an  impossibility  and  an  absurdity.  But  as  soon  as 
process  has  been  served,  the  action  is  commenced ;  and  then 
this  reasoning  loses  its  force.  The  fact  stated  does  then  exist. 
The  action  is  then  pending.  The  notice  ceases  to  be  the  state- 
ment of  a  falsehood,  and  becomes  notice  of  a  fact.  To  hold 
the  notice  invalid  forever,  because  there  may  have  been  some 
interval  of  time  however  short,  when  it  was  not  true  in  point 
of  fact,  and  was  therefore  null,  is  to  make  a  rule  of  law  superior 
to  and  independent  of  the  reason  on  which  it  is  founded.  The 
maxim,  cessantc  rations,  cessat  quoque  lex,  applies. 

If  any  other  considerations  were  required  to  warrant  this 
conclusion,  they  might  be  found  in  the  extreme  inconvenience 
that  would  result  from  such  a  rule.  It  is,  in  most  cases,  im- 
possible to  make  the  service  of  process  and  the  filing  of  the 
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complaint  and  Us  pendens  concurrent  acts.  If  an  attorney 
sends  the  notice  to  the  clerk  and  the  summons  to  the  sheriff 
for  service,  at  the  same  time,  the  fact  that  the  notice  was  put 
on  file  a  day  or  two  before  the  process  was  served,  cannot  work 
any  harm,  unless  some  purchase  or  encumbrance  intervene. 
To  make  it  avoid  the  notice  entirely  and  forever,  would  be  an 
intolerable  hardship. 

The  motion  must  be  granted. 


THE    PEOPLE  a.  DIXON. 

Supreme  Court,  Second  District ;  At  Chambers,  November,  1856. 

Two  Cases. 

APPLICATION  FOR  BAIL. — EVIDENCE. — PRESUMPTION. 

Upon  an  application  by  a  party  arrested  under  an  indictment,  to  be  let  to  bail,  the 
question  is  whether  the  court  can  see,  in  the  exercise  of  a  sound  judicial  discre- 
tion, that  the  appearance  of  the  accused  to  take  his  trial — which  is  the  object  of 
imprisonment  before  conviction — will  be  secured  by  a  recognizance. 

The  nature  of  the  crime  charged, — the  kind  and  degree  of  punishment  affixed  to  it, 
— and  the  probabilities  of  conviction, — are  all  to  be  taken  into  the  account  upon 
determining  this  question. 

In  considering  whether  there  is  sufficient  evidence  of  guilt  to  render  conviction 
probable,  the  judge  should  not  go  behind  the  indictment  to  examine  the  deposi- 
tions taken  before  the  committing  magistrate  ; — though,  It  seems,  he  may 
examine  the  minutes  of  the  grand  jury  if  those  minutes  are  before  him. 

For  the  purposes  of  this  inquiry,  there  is  no  presumption  that  the  accused  is 
innocent. 

Applications  by  defendants  arrested  upon  indictments,  to  be 
let  to  bail. 

The  defendants  were  John  Dixon  and  Joseph  Jackson. 
Six  indictments  were  found  against  them  on  September  18, 
1856,  upon  the  testimony  of  Jane  Muldoon  and  Catharine 
Sullivan,  two  emigrant  girls.  Three  of  the  indictments  were 
against  Dixon ;  one  for  an  assault  with  intent  to  commit 
a  rape  upon  Catharine  Sullivan,  one  for  a  like  assault  upon 
Jane  Muldoon,  and  one  for  an  abduction  of  Catharine  Sulli- 
van. One  indictment  was  against  Jackson  for  rape  upon 


396  ABBOTTS'  PRACTICE  REPORTS. 

The  People  a.  Dixon. 

Catharine  Sullivan.    And  two  indictments  were  against  both, 
one  for  rape  upon  Catharine,  and  one  for  rape  upon  Jane. 

A.  ffadden,  for  the  applications. 

R.  C.  Underbill,  district  attorney,  opposed. 

BIRDSEYE,  J. — The  power  to  let  these  defendants  to  bail 
after  indictment  is  conferred  by  statute,  (2  Rev.  State.,  728, 
§  57.)  It  is  admitted  that  the  exercise  of  that  power  rests  in 
the  discretion  of  the  court  or  judge.  That  discretion  is,  how- 
ever, a  judicial  one.  It  is  to  be  governed  by  fixed  rules  and 
principles,  so  far  as  they  are  applicable  to  the  circumstances 
of  the  particular  case  presented.  In  cases  of  felony,  the 
prisoner  cannot  demand  as  a  matter  of  right  to  be  released 
from  imprisonment  and  let  to  bail.  He  should  not  be  so 
released,  unless  the  court  can,  upon  all  the  facts,  see  that  let- 
ting to  bail  will,  in  all  reasonable  probability,  secure  the  end 
intended  by  his  confinement.  The  object  of  arrest  and  im- 
prisonment prior  to  conviction,  is  not  to  punish  the  delinquent, 
but  to  insure  his  forthcoming  to  abide  his  trial  and  the 
punishment  which  may  be  inflicted  on  him  by  the  sentence 
of  the  law  upon  conviction.  (Goodwin's  Case,  1  Whaler's 
Oritn.  Cos.,  446 ;  Exp.  Tayloe,  5  Cow.,  54 ;  The  People 
v.  Van  Home,  8  Barb.,  165.)  The  question  which  arises 
in  this  case,  and  the  rules  which  should  govern  its  decision 
are  stated  with  much  clearness  and  force  by  Sutherland, 
J.,  in  £jcp.  Tayloe,  (5  Cmc.y  55.)  He  says: — "The  principal 
consideration  is,  whether  the  nature  of  the  crime  be  such  as 
that  a  recognizance  would  operate  to  secure  the  prisoner's 
appearance.  If  so,  it  is  proper  to  receive  bail  as  a  substitute 
for  imprisonment.  Where  the  punishment  is  directly,  or 
in  effect,  pecuniary  merely,  as  by  fine  or  temporary  imprison- 
ment for  a  misdemeanor,  it  is  accordingly  a  matter  of  course 
to  receive  competent  bail,  proportioned  to  the  probable 
amount  of  the  ultimate  penalty.  There  is  little  or  no  diffi- 
culty in  saying  what  the  amount  should  be,  and  it  may,  at  any 
rate,  be  made  perfectly  adequate  to  the  object.  I3ut  when 
the  punishment  is  either  capital,  or  imprisonment  may  follow 
for  a  considerable  length  of  time,  in  the  State  prison,  at  hard 
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labor,  or  other  degrading  circumstances,  for  a  crime  involving 
moral  turpitude,  these  are  far  different  considerations  ; — and 
the  law  proceeds  upon  this  difference  in  allowing  or  denying 
bail.  If  capital,  bail  should  not  in  general  be  allowed,  because 
no  pecuniary  consideration  can  weigh  against  life, — and  where 
guilt  is  clear,  and  a  rigorous  and  disgraceful  imprisonment 
may  follow  for  a  great  length  of  time,  the  presumption  is 
strong  that  the  accused  will  not  appear  and  surrender  himself 
to  the  demands  of  justice,  to  avoid  a  mere  forfeiture  of 
property.  The  safest  course,  therefore,  in  cases  of  felony, 
where  the  guilt  of  the  criminal  is  clear,  is  to  deny  bail." 

The  rule  which  should  control  in  a  case  of  this  kind  is  well 
expressed  in  Hawkins  (Pleas  of  the  Crown,  B.  2,  ch.  15, 
§  40,)  as  follows  : — "  Bail  is  only  proper  where  it  stands  indif- 
ferent whether  the  party  be  guilty  or  innocent  of  the  accusa- 
tion against  him,  as  it  often  does  before  his  trial  ;  but  where 
that  indifferency  is  removed,  it  would,  generally  speaking,  be 
absurd  to  bail  him."  The  same  rule  in  substance  is  repeated 
in  section  80  of  the  same  chapter. 

This  rule  is  adopted  by  Chitty,  (I  Or.  Law,  99,  3d  Am.  Ed.) 
It  was  acted  upon  by  the  Court  of  King's  Bench,  in 
The  King  v.  Marks,  (3  East.,  163),  by  Chief  Justice  Spencer, 
in  Goodwin's  case,  (1  Wheeler's  Grim.  Cos.,  443,)  and  was 
expressly  approved  by  each  of  the  three  judges  of  the  court  in 
5  Cowen,  39,  as  also  in  The  People  v.  Van  Home,  (8  Barb. 
163.)  Nor  have  I  found  any  adjudged  case,  or  any  text  book 
of  respectability,  which  questions  it. 

Testing  the  application  then,  by  these  principles,  does  it 
stand  indifferent  whether  these  parties  are  guilty  or  innocent 
of  the  accusations  against  them ;  or,  in  other  words,  is  there 
such  a  probability  of  their  guilt  as  to  warrant  the  belief  that 
they  would  by  flight,  and  at  the  expense  of  any  mere  pecu- 
niary forfeiture,  seek  to  evade  trial  and  punishment. 

Examining  this  question,  now,  simply  upon  the  indictments, 
and  the  consequences  attached  by  law  to  conviction  thereon, 
I  am  constrained  to  hold  that  the  accused  now  rest  under  a 
violent  presumption  of  guilt, — such  as  would  naturally  induce 
them  to  seek  by  any  sacrifice  of  property,  an  escape  from  the 
rigorous  and  disgraceful  imprisonment  to  which  they  may  be 
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subjected.  That  imprisonment,  it  will  be  recollected,  may,  in 
case  of  a  conviction  for  the  principal  offence  charged,  be  for 
the  life  of  the  accused  ;  all  whose  property  would  then  pass 
from  them,  on  such  civil,  as  upon  a  natural  death.  And 
should  that  imprisonment  not  be  for  life,  or  should  the  convic- 
tion be  for  the  lesser  offences,  I  am  unable  to  say  what 
pecuniary  loss  would,  in  the  mind  of  the  accused,  be  a  greater 
evil  than  the  punishment  to  which  they  would  be  subjected. 

It  was  well  urged,  that  the  spirit  of  our  law  has  tended,  and 
is  tending,  to  a  mitigation  of  the  severity  of  our  criminal  code. 
But  it  is  the  duty,  as  well  of  those  who  make,  as  of  those  who 
administer  that  law,  to  see  to  it,  that,  though  the  amount  of 
the  penalty  imposed  may  in  proper  cases  be  diminished,  yet 
that  the  certainty  of  its  infliction  shall  not  be  impaired.  Unless 
this  be  carefully  guarded,  the  humane  tendency  of  our  law- 
will  assuredly  be  checked.  It  has  been  well  said,  that  the 
inquiry  here  "comprehends  not  only  the  individual  case,  but 
the  interests  which  a  large  community  have  in  the  faithful  ex- 
ecution of  the  criminal  laws.  Vigilance  and  certainty  in  this 
respect  can  alone  insure  public  safety  and  tranquillity.  Lax- 
ity, while  it  brings  the  administration  of  justice  into  contempt, 
is  sure  to  result  in  the  greatest  of  social  evils — the  indiscrimi- 
nate punishment  of  guilt  and  innocence  at  the  hands  of  an  infu- 
riated multitude." 

It  was,  however,  urged,  upon  the  argument,  that  I  should 
look  beyond  the  indictment,  and  should  examine  the  depositions 
before  the  committing  magistrate ;  and  that  there  were  some 
discrepancies  and  contradictions  in  them  which  diminished  the 
probability  of  guilt. 

The  prisoners  are  held  now  under  the  indictments  ;  not  on 
the  warrants  founded  upon  those  depositions.  The  proof  before 
the  grand  jury  may  well  have  been  very  different  from  that  be- 
fore the  committing  magistrate.  All  the  authorities  agree,  that 
when  the  indictment  has  been  found,  the  inquest  of  the  coro- 
ner, and  the  depositions  before  the  magistrate  can  no  longer 
be  looked  into.  (5  C&wen,  56 ;  1  Hill,  3¥2  ;  8  Barb.,  163.) 

It  is  true  that  in  the  case  of  The  People  v.  Van  Home,  (8 
Earl.,  163),  the  court  intimate  that  since  the  provision  in  the 
Revised  Statutes,  (2  Rev.  Stat*.,  728,  §  30),  giving  to  the  grand 
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jury  power  to  appoint  a  clerk,  and  to  preserve  minutes 
of  the  evidence  before  them,  and  to  direct  that  such  minutes 
be  delivered  to  the  district  attorney,  the  effect  of  an  indict- 
ment upon  an  application  like  the  present  is  not  as  conclusive 
as  before,  and  that  the  court  may  look  into  the  minutes  of  the 
evidence  before  the  grand  jury. 

This  provision  was  a  new  one,  introduced  into  the  statute  by 
the  revisers.  Their  note  to  it,  as  reported,  shows  that  it  was 
intended  principally  for  the  convenience  of  the  district  attorney ; 
and  that  it  was  left  discretionary  with  the  jury  whether  "they 
would  keep  such  minutes,  or  if  they  did,  whether  they  would 
direct  them  to  be  delivered  to  the  district  attorney.  How  far 
the  intimation  in  8  Barb.  164,  should  be  affected  by  the  permis- 
sive, rather  than  the  directory  nature  of  the  statute,  (a 
distinction  not  adverted  to  there),  or  by  the  difficulty  of 
obtaining  such  minutes,  if  withheld  by  the  district  attorney, 
need  not  now  be  inquired  into.  It  is  sufficient  here  that  the 
minutes  of  the  grand  jury  are  not  laid  before  me,  nor  was  any 
effort  made  to  compel  their  production,  when  the  district 
attorney,  upon  request,  declined  to  furnish  them. 

It  was  also  sought,  upon  the  argument,  by  reference  to  the 
presumption  of  innocence  till  guilt  is  proved,  to  lessen  the 
conclusiveness  of  the  indictment  upon  the  question  of  guilt. 
That  presumption  of  the  common  law  has  no  place  here.  So 
far  as  this  application  is  concerned,  it  has  ceased,  if  not  given 
place  to  the  presumption  of  guilt.  "  After  bill  found,  a 
defendant  is  presumed  to  be  guilty  to  most,  if  not  to  all  pur- 
poses, except  that  of  a  fair  and  impartial  trial  before  a  petit 
jury."  (The  State  v.  Mills,  2  Dev.  Rep.,  421). 

Application  denied. 
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BISHOP  a.  HALSEY. 

New  York  Superior  Court ;  Special  Term,  November,  1856. 
Two  Actions. 

VALIDITY  OF  ASSIGNMENT. — CREDITORS  AT  LARGE. — EXECUTION 
CREDITORS. — INJUNCTION,  WHEN  GRANTED. 

• 

An  assignment  by  a  debtor  of  all  his  property  in  trust  to  pay  two  creditors,  and 
whirh  is  silent  as  to  the  fact  whether  there  are  or  are  not  other  creditors,  and  which 
makes  no  provision  as  to  the  surplus,  is  not  void  on  its  face,  irrespective  of 
extrinsic  facts  and  of  the  actual  intent  with  which  it  is  made. 

A  creditor  at  large  of  a  fraudulent  assignor  cannot  maintain  an  action  to  set  aside 
a  fraudulent  assignment. 

Nor  can  a  mere  voluntary  assignee  of  such  fraudulent  assignor  maintain  such  an 
action. 

A  creditor  who  has  recovered  a  judgment  and  issued  execution  may  bring  suit  to 
set  aside  an  assignment,  so  far  as  it  is  an  assignment  of  real  and  leviable  personal 
property;  and  after  execution  actually  returned,  he  may  also  institute  a  suit  to 
reach  the  choses  in  action  of  the  debtor. 

In  an  action,  by  a  judgment  and  execution  creditor,  to  set  aside  such  an  assignment 
as  is  first  above  named,  it  is  not  a  matter  of  course  to  enjoin  the  assignee  from 
proceeding  at  all,  and  to  appoint  a  receiver,  when  the  motion  is  met  by  a  full 
denial  of  actual  fraud  and  of  the  material  facts  alleged  as  evidence  of  it,  and  it 
is  expressly  averred  that  the  whole  assigned  property  is  insufficient  to  pay  the 
debts  for  which  it  provides, — especially  when  the  insufficiency  of  the  property 
for  that  purpose  is  not  controverted. 

But  the  court  will  make  such  order  as,  in  view  of  all  the  facts  and  circumstances, 
may  seem  to  be  just,  to  secure  to  the  parties  such  relief  as  the  court  may  ulti- 
mately decide  them  to  be  entitled  to. 

Motions,  in  two  actions,  for  an  injunction  and  the  appoint- 
ment of  a  receiver. 

The  first  of  these  actions  was  brought  by  one  Bishop  alone, 
against  R.  Ilalsey,  U.  II.  and  C.  Belden,  and  W.  II.  and  J.  W. 
llarbeck. 

The  second  action  was  by  Bishop  and  Stewart,  against  the 
defendants  above  named  and  Charles  B.  Iluntington. 

The  suit  by  Bishop  as  sole  plaintiff,  was  brought  to  set  aside 
an  assignment  made  by  Charles  B.  Iluntington  on  October  10, 
1856,  to  R.  Ilalsey,  of  all  his  property.  The  assignment  merely 
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provided  for  paying  the  debts  of  the  assignor  to  the  Beldens 
and  Harbecks,  and  his  liabilities  to  them.  It  neither  stated 
the  amount  of  these  debts  and  liabilities  nor  the  value  of  the 
assignor's  property,  nor  whether  he  had  other  creditors,  nor 
provided  what  shall  be  done  with  the  surplus,  if  there  should 
be  any. 

Bishop's  only  right  to  sue  was  derived  from  a  voluntary 
assignment  made  to  him  by  Huntington  of  all  his  preperty,  on 
October  18,  1856.  The  object  of  the  first  suit  was  to  set  aside 
the  first  assignment  as  fraudulent,  and  to  distribute  the  pro- 
perty under  the  second  one,  which  is  for  the  equal  benefit  of 
'all  the  creditors.  A  temporary  injunction  restraining  Halsey 
from  disposing  of  the  property  was  granted. 

Pending  the  motion  to  have  this  temporary  injunction  con- 
tinued until  the  hearing,  Huntington  confessed  a  judgment  to 
Bishop  and  Stewart,  on  October  30,  for  over  $27,000.  Execu- 
tion was  issued  the  same  day,  and  returned  unsatisfied  on  the 
next  day,  and  an  alias  was  then  issued.  The  second  action 
was  then  brought  by  Bishop  and  Stewart,  as  judgment  and 
execution  creditors  of  Huntington  against  the  same  defendants 
as  on  the  first  one,  and  Huntington  was  also  made  a  defendant. 
The  object  of  the  second  action  was  to  set  aside  the  first  assign- 
ment, and  have  the  property  applied  to  pay  the  judgment  in 
favor  of  Bishop  and  Stewart. 

Both  complaints  stated  that  there  were  other  creditors  to  a 
large  amount,  who  were  not  provided  for  in  the  assignment 
made  to  Halsey,  and  alleged  that  that  assignment  was  made 
with  intent  to  defraud.  The  plaintiffs  also  insisted  that  it  was 
void,  because  it  was  an  assignment  of  all  the  debtor's  property, 
with  a  provision  for  paying  two  creditors  only,  and  had  no  pro- 
vision for  paying  any  other  creditor,  and  had  a  resulting  trust 
of  the  surplus  for  the  use  of  the  assignor.  It  was  also  stated 
that  Huntington  was  insolvent. 

The  answers  denied  all  actual  intent  to  defraud,  and  all  the 
extrinsic  facts  stated  as  evidence  of  fraud,  except  that  there 
were  other  creditors,  and  that  Huntington  was  insolvent ;  and 
averred  that  the  property  assigned  to  Halsey  was  wholly  insuf- 
ficient to  pay  the  debts  secured  by  it. 

In  each  case  a  motion  was  now  made  for  an  injunction 
VOL.  III.— 26. 
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restraining  Halsey  from  interfering  with  or  disposing  of  the 
property  ;  and  a  receiver  was  prayed  for.  These,  and  the  facts 
stated  in  the  opinion,  are  all  that  are  necessary  to  understand 
the  grounds  of  the  decision  made. 

Thcrasson  <t  Bryan,  and  James  T.  Brady,  for  the  motion. 
Tracy,  Powers d-  Tallmadge,  and  Wm.Curtis  N&yes,  opposed. 

BOSWORTH,  J. — What  is  the  nature  and  legal  effect  of  the 
instrument  or  assignment  of  October  10, 1856  ?  It,  in  terms, 
"  assigns,  conveys,  transfers  and  sets  over  to  Halsey,  his  heirs, 
executors,  administrators  and  assigns,"  all  and  singular  the 
real  and  personal  estate  of  which  Huntington  may  be  seized, 
possessed  of,  or  entitled  unto,  either  at  law  or  in  equity,  in 
possession,  reversion  or  remainder.  It  is,  therefore,  an  abso- 
lute grant  or  conveyance  of  all  the  property  of  the  assignor. 

The  assignment  does  not,  by  its  terms,  declare  that  it  is 
made  in  trust.  Its  language  is,  that  the  assignee,  Halsey,  is 
to  enter  into  and  upon  the  assigned  property,  to  take  posses- 
sion, convert  into  money,  and  to  get  in  said  personal  estate, 
and  to  sell  and  convey  said  real  estate,  and  out  of  the  proceeds 
"  pay,  satisfy  and  discharge  all  liability,  indebtedness  or  obli- 
gations, of  any  name,  nature  and  description,  that  the  said 
Huntington  may  be,  or  may  become  under  or  subject  to,  in 
favor  of  Charles  Belden,  Charles  Belden  &  Co.,  William  H. 
Harbeck,  John  II.  Harbeck,  or  Harbeck  &  Co.,  all  or  either 
of  them,  in  manner  and  form  following — that  is  to  say,  Charles 
Belden  and  Charles  Belden  &  C<>.  are  to  receive  jointly  one- 
half  of  said  proceeds,  and  William  Harbeck,  John  II.  Har- 
beck and  Harbeck  &  Co.  are  jointly  to  receive  one-half  of  said 
proceeds,  the  said  parties  being  thus  paid  half  and  half." 

No  provision  is  made  for  other  creditors,  and  the  assignment 
does  not  disclose  or  intimate  that  there  are  other  creditors, 
and  it  is  silent  as  to  any  surplus.  The  defendants  aver  by 
their  answers,  that  all  the  estate  of  Huntington  of  which  they 
have  any  knowledge,  or  which  they  have  been  able  to  discover, 
is  insufficient  to  discharge  the  liabilities  intended  to  be  satis- 
fied through  the  assignment. 

The  assignment,  as  I  construe  it,  provides  for  applying  the 
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proceeds  of  all  the  property  of  Huntington,  to  pay  and  dis- 
charge his  debts  and  liabilities  to  the  Beldens  and  the  Har- 
becks.  It  avows  a  purpose  to  pay  them  half  and  half, — or,  in 
other  words,  as  much  of  the  debts  owing  to  the  one  as  to  the 
others.  Assuming,  for  the  purpose  of  the  present  motion,  that 
the  whole  proceeds  are  insufficient  to  pay  them  in  full,  and 
that  the  assignment  was  made  without  any  actual  intent  to  de- 
fraud, can  it  be  said  to  be  void  by  reason  of  any  matters  ap- 
pearing on  its  face,  for  the  reason  that  it  contravenes  any 
statute  of  the  State,  or  any  principle  of  common  law. 

A  debtor,  not  having  property  enough  to  pay  all  his  credit- 
ors, may  at  fair  prices  sell  and  transfer  to  particular  creditors, 
to  the  exclusion  of  others,  enough  to  satisfy  the  debts  owing 
to  those  to  whom  the  transfers  are  made.  He  may  so  sell  and 
apply  until  his  whole  property  is  exhausted.  He  may  mort- 
gage all  his  estate  to  particular  creditors,  and  thus  prefer  the 
mortgagees.  (Leitch  v.  Hollister,  2  Comst.,  211.) 

May  he  transfer  it  to  a  third  person,  to  convert  and  apply 
it  to  pay  particular  creditors,  the  whole  property  being  insuf- 
ficient to  pay  them  ? 

Express  trusts  may  be  created  to  sell  lands  for  the  benefit 
of  creditors.  (1  Rev.  Stats.,  728,  §  55,  sub.  1.)  It  would  seem 
to  be  idle  to  make  a  provision,  in  terms,  for  the  benefit  of 
creditors  to  whose  benefit  there  could  be  no  property  to  be 
applied.  I  think  this  statute  authorizes  trusts  for  the  benefit 
of  only  a  part  of  a  debtor's  creditors,  when  all  the  property  is 
assigned  in  trust  for  their  benefit,  and  is  insufficient  to  pay 
them,  if  there  is  no  other  objection  to  the  trust  conveyance 
than  the  mere  fact  that  it  does  not  in  terms  provide  for 
creditors  who  could  in  no  contingency  be  benefited  by  it, 
because  there  was  nothing  for  them  to  take  under  it. 

If  such  trusts  may  be  created  to  sell  lands  for  the  benefit  of 
creditors,  is  there  any  rule  of  law  prohibiting  such  trusts  to 
convert  and  apply  personal  property  for  the  benefit  of 
creditors  ? 

This  assignment  differs,  in  one  -important  feature,  from  those 
adjudicated  upon  in  Mackie  v.  Cairns,  (5  Cow.,  547,)  and 
Goodrich  v.  Downs,  (6  Hill,  438,)  and  Barney  v.  Griffin,  (4 
Comst.,  367.) 
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In  each  of  the  cases  cited,  the  assignment  contained,  in 
escprew  terms,  a  provision  for  the  benefit  of  the  assignor,  by 
directing  a  specific  appropriation  of,  or  payment  to  him,  of 
part  of  the  proceeds  of  the  property  assigned,  before  all  his 
creditors  were  paid  ia  full.  That  provision  was  held  to  be 
sufficient  to  avoid  the  assignment  in  toto,  although  there  was 
no  actual  intent  to  defraud.  It  was  held  to  be  a  violation  of 
the  statute  which  inhibits  all  transfers  of  personal  property  in 
trust  for  the  use  of  the  party  making  the  same.  (2  JKev.  Stats., 
135,  §  2.) 

The  assignments  to  third  persons  in  trust  to  pay  certain 
creditors  and  the  surplus  to  the  assignor,  were  held  to  be  a 
violation  of  that  statute,  although,  in  point  of  fact,  the  pro- 
perty was  insufficient  to  pay  the  preferred  creditors,  and  it 
was  alleged,  and  offered  to  be  proved,  that  at  the  time  they 
were  drawn  it  was  not  contemplated  that  a  surplus  would 
arise. 

The  court  said,  that  the  parties,  after  having  by  the  terras  of 
the  assignment  provided  for  a  surplus,  and  the  disposition  to 
be  made  of  it,  could  not  be  permitted  to  allege  that  none  did 
or  could  arise,  or  that  the  existence  of  any  was  not  contempla- 
ted as  an  actual  possibility.  That  in  such  a  case,  the  transac- 
tion must  be  determined  by  the  terms  of  the  trust  deed.  And 
inasmuch  as  by  its  terms  it  conveyed  in  trust  all  the 
property  of  the  debtor,  and  directed,  as  one  of  its  declared 
trusts,  that  part  of  the  proceeds  should  be  paid  to  the  debtor 
himself,  before  his  creditors  were  paid  in  full,  it  contained 
an  express  trust  for  the  use  of  the  person  creating  it,  and 
was  therefore  wholly  void,  irrespective  of  the  question  of  actual 
intent. 

The  assignment  in  question  does  not,  in  terms,  create  any 
such  trust.  It  is  not  therefore  within  the  prohibition.  (2  Ifcv. 
Stats.,  135,  §  2.)  To  render  an  assignment  void,  as  against  cre- 
ditors of  the  assignor  not  provided  for  in  it,  it  must  have  been 
made  with  intent  to  defraud  creditors,  or  it  must  contain  pro- 
visions which  will  avoid  it,  although  an  actual  honest  intent  be 
conceded,  or  if  denied,  is  proved. 

So  far  as  an  actual  intent  to  defraud  is  involved  in  this  mo- 
tion, it  is  denied,  as  are  all  the  extrinsic  facts  which  are  alleged 
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as  evidence  of  it.  For  all  the  purposes  of  this  motion,  it  must 
be  taken  to  be  true  that  all  of  Huntington's  property  is  insuffi- 
cient to  satisfy  his  just  liabilities  to  the  Beldens  and  the 
Harbecks. 

The  question  which  this  motion  presents,  on  this  view  of  the 
facts,  is  simply  this.  A  debtor,  unable  to  pay  all  his  debts, 
and  his  whole  property  being  insufficient  to  pay  two  of  his 
creditors,  assigns  it  all  to  a  third  person  in  trust  to  pay  those 
two  creditors.  He  so  assigns  it  in  good  faith,  and  without  any 
intent  to  defraud  any  creditor.  Is  such  an  assignment  void, 
merely  because  it  does  not  contain  a  nugatory  provision  to  ap- 
ply the  surplus,  if  any  there  be,  to  pay  his  other  creditors,  as 
far  as  it  may  be  sufficient,  when  it  was  impossible  that  a  sur- 
plus could  exist,  to  be  divided  between  them  ?  I  know  of  no 
authority  which  so  holds,  and  cannot  believe  that  the  rights  of 
parties,  in  the  absence  of  any  statute  touching  the  question, 
can  be  affected  by  such  a  formality. 

If  this  view  be  correct,  then  it  follows,  that  whether  the  as- 
signment be  fraudulent  or  not  depends  upon  the  intent  with 
which  it  was  made.  All  fraudulent  intent  being  denied  by 
the  answers,  and  the  assignment  not  being  necessarily  void 
upon  its  face,  the  equities  of  the  plaintiff  are  fully  denied  by 
the  answer,  and  the  motion  should  not  be  granted  as  a  matter 
of  course. 

In  this  connection,  it  may  also  be  remarked,  that  it  does  not 
appear  by  the  face  of  the  assignment,  nor  can  it  be  conjectu- 
red from  the  face  of  it  alone,  that  Huntington  had  other  cre- 
ditors than  those  for  whom  it  provides.  A  man  may  assign  all 
his  property  to  pay  all  his  creditors. 

In  order  to  assail  the  assignment,  therefore,  or  to  suggest  a 
ground  for  impeaching  it,  it  becomes  necessary  to  allege  ex- 
trinsic facts,  as  that  there  were  creditors  for  whom  it  does  not 
provide.  Such  and  other  extrinsic  facts  are,  or  may  be,  evi- 
dence of  a  fraudulent  intent.  These  may  be  repelled,  by  show- 
ing that  all  the  property  assigned  is  insufficient  to  pay  the  cre- 
ditors provided  for,  and  that  such  was  in  fact  the  estimate 
which  the  parties  put  upon  it  when  the  assignment  was  made. 
This  fact  would  seem  to  repel  all  presumption  of  an  actual 
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intent  to  defraud,  because  it  would  establish  that  no  creditor 
was  or  could  be  defrauded. 

It  must  be  obvious,  as  I  think,  that  this  assignment,  if  void, 
is  so  because  it  was  made  with  an  actual  intent  to  defraud, 
which  those  assailing  it  must  establish,  and  that  it  cannot  be 
held  void  solely  by  reason  of  matters  appearing  on  its  face. 

Even  if  the  assignment  was  void  on  its  face,  as  against  cre- 
ditors, or  voidable  at  their  suit,  it  would  be  a  sufficient  answer 
to  the  motion  in  the  suit  in  which  Bishop  is  sole  plaintiff,  to 
say  that  it  is  valid  as  between  the  parties  to  it.  That  neither 
a  creditor  at  large,  nor  any  mere  assignee  appointed  by  Hunt- 
ington,  without  the  order  or  intervention  of  a  court,  is  in  a 
condition  to  assail  it.  It  cannot  be  assailed  as  an  assignment 
of  realty  and  of  leviable  personal  property,  except  by  a  cre- 
ditor who  has  recovered  a  judgment,  and  had  an  execution 
issued  to  the  sheriff  thereon.  And  to  reach  choscs  in  action, 
the  executions  must  have  been  returned  nulla  b&na,  before 
such  an  action  can  be  commenced.  (McElwain  a.  Willies,  9 
Wend.,  548 ;  Spader  a.  Hadden,  20  Johns.  7?.,  554 ;  North 
American  Fire  Insurance  Company  a.  Graham,  5  Sand.,  197.) 

With  respect  to  the  action  brought  by  Bishop  and  Stewart,  it 
they  have  a  valid  judgment,  and  an  execution  which  has  been 
issued  upon  it,  duly  returned,  so  as  to  give  them  a  standing  in 
court,  I  see  no  difficulty  in  the  way  of  a  judgment  being  ren- 
dered in  it,  declaring  the  assignment  to  Halsey  void,  either 
for  actual  fraud,  or  for  matters  appearing  on  its  face,  if  the 
latter  shall  ultimately  be  deemed  sufficient  to  avoid  it. 

There  certainly  is  no  obstacle  to  their  recovering  such  a 
judgment,  unless  they  are  precluded  from  being  plaintiffs  in 
an  action  to  avoid  the  assignment  to  Halsey,  by  the  mere 
fact  that  Bishop  holds  a  general  assignment,  which  he  is  seek- 
ing to  uphold  as  valid,  and  which  embraces  all  the  property 
of  Huntington.  The  judgment  is  in  no  way  connected  with 
the  assignment  to  Bishop.  It  is  not  upon  the  same  trusts  as 
the  latter  assignment,  and  was  not  confessed  to  aid  it,  or  to  bo 
used  if  that  should  be  held  fraudulent. 

Nor  do  I  see  any  impropriety  or  incongruity  in  tho  Bcldens 
and  the  Harbecks  setting  up  the  second  assignment,  and  its 
acceptance  by  Bishop,  and  insisting  that  if,  contrary  to  their 
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own  opinion  of  their  legal  rights,  the  court  shall  hold  the  first 
assignment  void,  that  then  the  court  should  declare  the  second 
assignment  valid,  and  direct  the  debtor's  property  to  be  dis- 
tributed under  it. 

In  all  cases  in  which  an  answer  is  interposed,  the  court  may 
grant  any  relief  consistent  with  the  case  made  by  the  complaint, 
and  embraced  within  the  issue.  (Code,  §  275.) 

It  would  be  consistent  with  the  case  made  by  the  latter 
complaint  to  declare  the  first  assignment  void.  It  would  be 
consistent  with  the  case  made  by  the  complaint,  and  embraced 
within  an  issue  upon  facts  properly  stated  in  the  answer,  which 
may  result  in  proving  the  due  execution  and  acceptance  of  the 
second  assignment,  to  adjudge  that  the  debtor's  property  passed 
by  and  should  be  distributed  under  the  latter  assignment,  un- 
less all  right  to  any  such  relief  must  be  overriden  by  the  stern 
abstract  principle  that  the  first  assignment  is  valid  and  not 
fraudulent,  as  against  the  second  assignment,  and  is  valid  ex- 
cept as  against  legal  process  at  the  suit  of  a  creditor  having  a 
judgment  against  the  debtor,  and  an  execution  issued  thereon. 

But  whether  this  be  so  or  not,  the  first  assignment,  if  frau- 
dulent, may  be  set  aside  at  the  instance  of  judgment  and  exe- 
cution creditors  of  the  assignor.  I  do  not  deem  it  important, 
in  order  to  dispose  of  this  motion,  to  consider  whether  the 
judgment  confessed  to  the  plaintiffs  would  be  set  aside  on 
motion,  as  not  conforming  to  the  requirements  of  the  Code. 

I  think  the  motion  in  the  first  suit  should  be  denied,  on  the 
ground  that  the  plaintiff  is  not  in  a  position  to  question  the 
legality  of  the  first  assignment. 

In  the  second  suit,  it  should  be  denied  on  the  following 
grounds,  some  of  which  would  be  equally  applicable  to  the 
first  suit,  if  brought  by  a  party  having  a  legal  standing  in 
court,  which  would  enable  him  to  qnestion  its  validity : — 

1.  The  assignment  to  Halsey  is  not  void  solely  by  reason  of 
anything  appearing  on  its  face,  and  irrespective  of  extrinsic 
facts.  ' 

2.  All  the  extrinsic  facts  alleged,  as  evidence  of  an  actual 
fraudulent  intent,  are  fully  met  by  the  answers  of  the  defend- 
ants. 

3.  There  is  nothing  alleged  against  the  integrity  or  capacity 
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of  the  assignee,  and  there  is  not  the  slightest  ground  for  doubt- 
ing his  responsibility. 

But  while  the  assignee  should  not  be  restrained  from  con- 
verting the  property  into  money,  it  may  be  just  to  prohibit 
him  from  distributing  it,  until  after  judgment  in  these  actions, 
unless  security  be  given  to  account  for  the  property,  and  apply 
its  proceeds  or  value  as  the  court  may  hereafter  direct. 

Although  the  defendants  state  in  their  answer  that  the 
assigned  property  is  insufficient  to  satisfy  the  liabilities  which 
it  was  assigned  to  pay,  yet  they  do  not  state  the  facts  out  of 
which  those  liabilities  arose,  so  that  the  court  can  see  that  the 
claims  are  valid ;  nor  is  their  amount  named.  There  may,  there- 
fore, possibly  be  a  surplus.  If  so,  it  would  go  to  the  second 
assignee,  assuming  both  assignments  to  be  valid. 

The  plaintiffs  may  establish  the  invalidity  of  the  first  assign- 
ment, notwithstanding  the  denial  on  this  motion  of  the  truth 
of  the  matters  alleged  to  show  actual  fraud.  The  case  presents 
many  questions  that  are  novel.  The  assignee  first  in  point  of 
time,  is  a  clerk  of  his  co-defendants.  But  though  competent 
and  responsible,  yet  the  fact  of  his  being  thus  situated,  in  con- 
nection with  the  other  features  peculiar  to  the  case,  seems,  in 
my  judgment,  to  make  it  proper  to  grant  an  order  denying  the 
motions,  so  far  as  they  seek  to  restrain  the  assignee  from  con- 
verting the  estate  into  money;  but  providing  that  it  shall  not 
be  disposed  of  until  the  further  order  of  the  court,  unless  a 
bond  be  given  by  him  and  his  co-defendants,  (excluding 
Huntington,)  in  a  penalty  of  $50,000,  conditioned  to  pay  to 
each  plaintiff  such  sum  as  he  shall  ultimately  recover,  and  to 
account  for  the  property,  and  apply  its  value  or  proceeds,  and 
pay  them  to  such  person  or  persons,  and  in  such  sum  or  sums, 
as  the  court  by  order  or  judgment  in  either  or  both  actions, 
shall  ultimately  direct.  On  such  a  bond  being  given,  with 
two  sureties  approved  by  a  justice  of  this  court,  each  of  whom 
shall  justify  in  thirty  thousand  dollars,  the  motions  in  each  case 
will  be  denied,  and  the  temporary  injunctions  heretofore 
granted  will  be  discharged. 
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DAVENPORT  a.  DOADY. 

Supreme  Court,  first  District;  At  Circuit,  November,  1856. 
MAKINE  COURT. — ATTACHMENT. — FICTITIOUS  NAME. 

A  defendant  cannot  be  sued  by  attachment  in  the  New  York  Marine  Court,  or  in  a 

justice's  court,  under  a  fictitious  name. 
Execution  issued  from  the  Marine  Court  must  be  signed  by  the  clerk  of  the  court  in 

person  ;  and  not  by  deputy. 

Trial  by  the  court  without  a  jury. 

This  was  an  action  in  the  nature  of  replevin,  brought  by 
Robert  H.  F.  Davenport  against  Michael  Doady.  The  action 
was  to  recover  the  brig  S.  D.  Horton,  which  had  been  levied 
upon  by  the  defendant,  by  virtue  of  an  execution  issued  out  of 
the  New  York  Marine  Court. 

The  facts  were  that  an  action  had  been  commenced  by  Ira 
S.  Elkins,  as  plaintiff,  in  the  New  York  Marine  Court,  by 
attachment,  in  which  the  defendant  was  named  by  a  fictitious 
name, — viz.,  against  "  John  Doe  and  Richard  Roe,  owners 
of  the  brig  S.  D.  Horton."  After  the  brig  was  attached,  an 
amendment  of  the  process  was  made,  inserting  the  name  of 
Davenport,  the  present  plaintiff,  as  defendant.  Judgment  was 
thereafter  rendered  against  Davenport,  February  17,  1855,  in 
the  action,  and  an  execution  issued  thereupon,  which  was  levied 
upon  the  brig.  This  levy  was  the  ground  of  the  present  action. 
The  execution  was  not  signed  by  the  clerk  of  the  Marine  Court, 
but  the  name  of  the  clerk  was  written  beneath  it  by  a  deputy 
clerk.  The  cause  was  tried  before  Mr.  Justice  Gould  without 
a  jury.  We  give  only  so  much  of  the  points  and  of  the 
decision  of  the  court,  as  relates  to  the  questions,  whether  in 
a  suit  commenced  in  the  Marine  Court  by  attachment,  the 
defendant  may  be  named  by  a  fictitious  name, — and  whether 
the  clerk  must  sign  in  person. 
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Gilbert  Dean,  for  plaintiff. — I.  Section  175  of  the  Code  per- 
mits a  suit  to  be  brought  against  a  defendant  by  a  fictitious 
name;  but  only  where  plaintiff  is  ignorant  of  the  true  name, 
and  so  avers.  (Crandall  a.  Beach,  1  How.  Pr.  7?.,  271 ;  Elliott 
a.  Hart,  /&.,  25).  This  section  is  a  portion  of  Part  II.,  Title  6 
of  the  Code.  By  section  8,  the  titles  of  Part  II.,  excepting 
only  the  first  four,  are  made  applicable  only  to  actions  in  the 
higher  courts.  Neither  the  Marine  nor  the  justice's  courts 
are  affected  by  them.  As  to  suits  in  these  courts  therefore, 
the  law  in  respect  to  suing  by  a  fictitious  name,  stands  as  it 
did  before  the  Code. 

IL  By  the  Revised  Statutes  (2  Rev.  Stats.,  274,  [459  of 
4  ed.]  §  282)  in  a  suit  commenced  in  these  courts  by  summons 
or  by  warrant,  the  defendant  might  be  described  by  a  fictitious 
name  ; — but  not  so  in  a  suit  commenced  by  attachment.  (2 
Caw.  TV.,  584). 

III.  There  was  therefore  no  judgment.  And  as  execution 
can  issue  only  upon  a  judgment,  there  is  nothing  to  protect 
the  defendant  in  his  pretended  levy. 

Whedon  &  Daviwn,  for  defendant. 

GOULD,  J. — after  stating  his  findings  as  to  amount,  &c.,  of 
plaintiff's  claim, 

I  find  that  Ira  S.  Elkins  did  not  on  or  about  February  17, 
1855,  recover  a  judgment  in  the  Marine  Court  of  the  City  of 
New  York  against  the  plaintiff  in  this  action  for  any  amount 
whatever. 

I  further  find  that  the  instrument  offered  by  the  defendant 
in  this  action,  purporting  to  be  an  execution  issued  out  of  the 
Marine  Court,  on  a  judgment  in  favor  of  Ira  S.  Elkins  against 
Robert  II.  F.  Davenport,  was  not  an  execution,  but  was  void,  for 
the  reason  that  the  same  was  not  signed  by  the  clerk  of  the 
Marine  Court ;  and  that  the  same  is  no  protection  to  the  defend- 
ant because  he  had  notice  that  the  said  paper  purporting  to  be 
an  execution  was  issued  when  there  was  no  judgment  against 
the  defendant  named  in  such  pretended  execution. 
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WAGSTAFF  a.  LOWERRE. 

Supreme  Court,  First  District ;  Special  Term,  October,  1856. 

EXECUTOE. — TRUSTEE. — COMPUTATION  OF  COMMISSIONS. — REAL 

ESTATE. 

Of  the  English  rule,  and  former  rule  in  this  State,  that  trusts  were  honorary,  and 
that  a  trustee  as  such  had  no  claim  to  compensation. 

Of  the  rules  upon  this  subject  now  adopted  in  this  and  other  States. 

In  this  State,  a  trustee  is  now,  as  a  general  rule,  and  in  the  absence  of  any  agree- 
ment upon  the  subject,  to  be  allowed  upon  the  settlement  of  his  accounts,  com- 
missions at  the  rates  awarded  by  statute  to  executors  and  administrators. 

A  trustee  is  not  limited  however  to  commissions  upon  that  part  of  the  estate  which 
has  become  personal  property. 

In  allowing  and  computing  commissions  to  a  trustee  of  real  and  personal  estate, 
the  proper  basis  of  allowance,  is  the  amount  of  property  held  in  trust ;  without 
distinction  as  to  the  nature  of  the  property. 

This  was  a  partition  suit  brought  by  Alfred  Wagstaff  and 
Sarah  P.  his  wife  against  "William  Lowerre  and  twenty-five 
others.  The  complaint  sought  a  partition  of  the  real  and  per- 
sonal estate  whereof  one  David  "Wagstaff,  deceased,  died 
seized;  and  a  settlement  of  plaintiff's  accounts  as  executor 
and  trustee. 

David  Wagstaff  died  September  28,  1828 ;  leaving  a  will  by 
which  he  provided  that  no  division  of  his  estate  should  take 
place  until  one  year  after  the  death  of  his  wife ;  at  which  time 
it  was  to  be  divided  between  certain  devisees  named  in  the 
will.  The  plaintiff  was  the  acting  executor  under  the  will. 
Many  of  the  devises  were  made  to  him  in  trust  for  the  intended 
beneficiaries.  He  was  also  a  devisee  named  in  the  will.  The 
widow  of  testator  died  March  15,  1854,  so  that  according  to 
the  terms  of  the  will  the  division  was  to  be  made  March  15, 
1855.  During  the  period  between  1828  and  1856,  the  estate 
had  been  under  the  charge  of  plaintiff,  and  the  accumulations 
of  rents  and  profits,  over  and  above  payments  of  legacies, 
charges,  &c.,  amounted  to  upwards  of  two  hundred  thousand 
dollars. 

There  was  the  usual  reference  to  take  proofs  for  the  infor- 
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mation  of  the  court ;  and  upon  the  hearing  before  the  referee, 
the  plaintiff  claimed  that  as  trustee,  he  was  entitled  to  com- 
missions upon  the  real  as  well  as  the  personal  estate,  and  upon 
the  receipts  and  payments  made  by  him.  lie  contended  that 
on  a  transfer  of  the  estate  out  of  his  hands  he  was  entitled 
to  his  commissions  as  trustee  upon  the  value  of  the  whole 
estate,  and  not  on  a  part  only.  The  referee  however  considered 
that  the  plaintiff  was  only  entitled  to  commissions  upon  the 
sums  received  and  the  sums  paid  out  by  him,  exclusive  of  such 
as  were  repaid  to  him  and  reinvested ;  and  allowed  commis- 
sions, by  his  report,  accordingly. 

A  motion  was  now  made  to  confirm  the  report.  On  the  part 
of  the  plaintiff  the  objection  was  raised  that  he  was  entitled  to 
commissions  as  claimed  before  the  referee.  On  the  part  of 
other  parties  other  objections  were  urged ;  but  we  give  only 
so  much  of  the  opinion  as  relates  to  the  question  of  commis- 
sions. 

B.  D.  SiUiman,  for  plaintiff. 
William  Lowerre,  for  himself  and  wife. 
J.  Coity  for  infant  defendants. 
John  Anthon  and  B.  F.  Dunning,  for  other  defendants. 

DAVIEB,  J. — after  disposing  of  other  objections  to  the  report. 
The  only  remaining  question  to  be  disposed  of  is  that  of  the 
claim  of  the  plaintiff  to  commissions  upon  the  real  estate  of 
which  he  has  had  the  care  and  management  for  nearly  thirty 
years.  In  his  hands,  and  under  his  watchful  superintendence, 
and  by  his  skill  and  good  judgment,  it  has  been  preserved  and 
protected,  until  it  has  become  an  estate  of  great  magnitude, 
and  giving  to  each  heir  a  large  fortune.  The  claim  of  the 
executor  commends  itself  as  just  and  reasonable,  and  if  it  is 
sustained  by  principle  and  authority,  ought  to  be  allowed. 

The  English  Court  of  Chancery  did  and  does  not  allow  com- 
pensation to  trustees,  executors,  Arc.,  unless  the  same  is  given 
expressly,  or  by  implication,  by  the  deed  or  will  creating  the 
trust  (fawin  on  Trusts,  438). 

The  same  rule  obtained  in  this  State  until  the  passage  in 
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1817  of  the  act  giving  commissions  to  executors  and  adminis- 
trators. (Laws  of  1817,  292.) 

This  act  authorized  the  chancellor  in  settlement  of  the 
accounts  of  guardians,  executors  and  administrators,  to  make 
a  reasonable  allowance  to  them  for  their  services  as  such,  over 
and  above  their  expenses,  and  such  rate,  when  settled  by  him, 
was  to  be  conformed  to,  in  all  cases. 

In  compliance  with  this  statute,  the  chancellor,  on  October 
15,  1817,  made  an  order  that  the  compensation  to  guardians, 
executors  and  administrators  should  be,  for  receiving  and  pay- 
ing out  money  on  all  sums  not  exceeding  one  thousand  dollars, 
five  per  cent.,  two  and  a  half  per  cent,  on  all  sums  exceeding 
one  thousand  and  not  exceeding  five  thousand  dollars,  and  on 
all  sums  above  five  thousand  dollars,  one  per  cent.  (3  Johns. 
Ch.  R,  630). 

The  English  rule  was  discussed  and  adhered  to  by  Chancel- 
lor Kent  in  Green  a.  Winter,  (1  Johns.  Ch.  R.,  37).  The 
chancellor  there  allowed  the  trustee  four  dollars  a-day  "  for 
his  time  and  expenses"  on  the  ground  of  a  fair  indemnity,  but 
adhered  inflexibly  to  the  English  rule  not  to  allow  a  compen- 
sation to  trustees  for  their  services.  He  cites,  with  approval, 
the  remark  of  Lord  Hardwicke,  in  Aycliffe  v.  Murray,  (2  Atk. 
58),  "  that  Chancery  looked  upon  trusts  as  honorary  and  a 
burden  upon  the  honor  and  conscience  of  the  trustee,  and 
not  undertaken  upon  mercenary  motives,  though  a  fair  and 
open  bargain  with  the  cestui  que  trust,  for  compensation,  would 
be  admissible." 

The  doctrine  of  this  case  is  reaffirmed  in  Manning  v.  Man- 
ning, (1  Johns.  Ch.  R.,  527).  In  the  latter  case,  Chancellor 
Kent  enters  upon  a  very  elaborate  discussion  of  the  principles 
and  reasons  applicable  to  such  allowances,  and  a  review  of  all 
the  authorities  relating  to  the  subject.  He  arrives  at  the  con- 
clusion, both  upon  principle  and  authority,  that  no  allowance 
for  compensation  could  be  made.  This  decision  was  in  Sep- 
tember, 1815. 

After  the  act  of  1817,  Chancellor  Kent  held,  that  a  commit- 
tee of  a  lunatic  came  within  the  equity  of  that  act,  and  allowed 
to  him  commissions  according  to  it,  and  the  rate  thus  fixed  by 
the  Chancellor  was,  a  few  days  after,  adopted  as  the  compen- 
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sation  for  guardians,  executors  and  administrators.  (In  matter 
of  Roberts,  a  lunatic,  3  Johns.  Ch.  R.,  43.) 

The  question  as  to  compensation  to  trustees,  generally,  does 
not  appear  to  have  been  judicially  passed  upon  in  this  State 
until  1832,  when  Chancellor  Walworth,  in  Van  Rensselaer  v. 
Bayard,  and  Denniston  v.  BLeecker,  (not  reported,  but  referred 
to  by  him  in  Meachara  v.  Stearns,  9  Paige,  398),  was  of  the 
opinion  that  compensation,  similar  to  that  allowed  to  execu- 
tors, <fcc.,  should  in  all  cases  be  allowed  to  trustees.  In  the 
latter  case  he  held,  that  such  compensation  was  proper  to  be 
paid  to  trustees  for  their  services ;  and  such  has  ever  since  been 
regarded  as  the  well  settled  law  of  this  State. 

In  other  States  it  is  now  held,  that  trustees  are  entitled  to 
such  compensation  as  within  the  equity  of  their  statutes  giving 
compensation  to  executors,  or  because  they  do  not  regard  the 
English  rule  withholding  compensation  as  just  and  equitable. 
(Granberry  v.  Granberry,  1  Wash.  Virg.  R.,  250  ;  Miller  r. 
Beverleys,  4  Hen.  &  Munf.  R.,  415  ;  Prevost  v.  Gratz,  3 
Wash.  C.  C.  R.,  434 ;  Kendall  v.  Newburg  Co.,  13  Cowerfs 
R,  383 ;  Ringold  v.  Ringold,  1  Ear.  &  Gill,  11 ;  Winder  v. 
Deffendafer,  1  Bland,  166  ;  Boyd  v.  Hawkins,  2  Dcv.  Ch.  R., 
195;  Cheraz  v.  Wendell,  Walk.  Ch.  R.  267). 

The  rate  of  compensation  is  not  uniform  in  the  different 
States; — it  is  fixed  according  to  the  circumstances  of  each 
case,  the  amount  of  the  trust,  and  the  nature  and  the  value  of 
the  services. 

In  the  case  of  Meacham  v.  Stearns,  Chancellor  Walworth 
applied  the  rule  of  the  statute  in  cases  of  executors  and  ad- 
ministrators. 

He  says: — "It  may,  therefore,  be  considered  the  settled 
rule,  so  far  as  the  decisions  of  this  court  can  settle  it,  that  in 
all  cases  of  trusts  of  this  description,  and  all  other  express 
trusts  of  a  similar  nature,  when  nothing  is  said  in  the  deed  or 
instrument  creating  the  trust,  on  the  subject  of  compensation 
to  the  trustee  for  his  personal  services  in  the  execution  of  tho 
trust,  and  where  there  is  no  agreement  on  tho  subject  for  a 
different  allowance,  that  the  trustee  upon  tho  settlement  of  his 
accounts,  will  be  allowed  the  same  fixed  compensation  for  his 
services,  by  way  of  commissions,  as  are  allowed  by  law  to 
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executors  and  guardians,  and  to  be  computed  in  the  same 
manner." 

In  that  case  the  chancellor  allowed  commissions  to  the  as- 
signee, upon  funds  which  in  fact  he  had  not  collected,  but 
with  which  he  was  charged  ;  and  also  commissions  upon  debts 
due  from  the  assignors  to  himself,  and  which  he  had  applied 
in  satisfaction  of  a  debt  due  to  him  ;  and  also  commissions 
upon  the  balance  found  due  by  him  and  which  by  the  decree, 
he  was  directed  to  pay  over. 

It  seems  to  have  been  supposed  by  the  referee,  that  the 
trustee  in  this  case  is  limited  to  his  commissions  on  that  part 
of  the  estate,  which  had  become  personal  property  ;  and  this, 
doubtless,  has  arisen  from  assuming  such  to  be  the  intent  of 
the  statute,  in  the  case  of  executors  and  administrators. 

The  statute  alludes  to  personal  estate,  simply,  because  that 
is  all  executors  and  administrators  have  in  charge. 

In  reference  to  them  the  statute  allows  commissions  "  on  all 
sums  of  money"  that  they  may  receive  and  pay  out.  (2  Rev. 
Stats.,  93.)  But  commissions  on  the  whole  amount  of  the 
trust  estate  in  their  hands,  under  their  control  and  managed 
by  them,  were  intended,  and  have  been  uniformly  allowed, 
even  though  a  very  small  part  was  in  money  actually  received 
or  paid  out.  If  the  estate  of  the  deceased  consisted  of  stocks 
or  bonds  and  mortgages,  it  might  be  and  often  is  the  case,  that 
the  executor  actually  receives  and  pays  out  only  the  interest 
or  income,  yet  he  would  be  entitled  to  and  does  receive  his 
commission  upon  the  whole  amount  of  the  estate. 

The  compensation  is  given  to  him  for  his  care  and  manage- 
ment of  the  estate,  and  not  for  the  simple  act  of  receiving  and 
paying  out.  And  I  am  unable  to  see  why  the  trustee,  in  this 
case,  should  be  restricted  to  his  commissions  upon  the  sums  of 
money  he  received  and  paid  out,  and  the  personal  property 
which  he  transfers. 

The  reasons  for  his  compensation  apply,  in  my  judgment, 
with  greater  force,  even,  in  regard  to  real  estate  than  per- 
sonal. 

The  responsibility  and  difficulty  of  managing  a  trust  estate 
consisting  of  stocks  and  bonds  and  mortgages,  are  far  less  than 
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that  consisting  like  the  present,  of  unproductive  real  estate, 
lying  in  the  suburbs  of  a  large  and  growing  city. 

This  property  has  been  subject  to  the  system  prevailing 
here,  of  local  improvements,  by  opening  streets  and  avenues, 
regulating  and  paving  streets,  constructing  sewers,  and  other 
like  operations.  It  has  also  been  subject  to  annual  taxation, 
and  constant  watchfulness  is  required  to  save  property  thus 
circumstanced,  from  total  loss  and  confiscation. 

That  attention  seems  to  have  been  given  to  this  estate  by 
the  present  trustee,  and  I  can  see  no  justice  in  requiring  him 
to  have  rendered  these  services  gratuitously,  for  a  period  of 
nearly  thirty  years.  If  any  of  this  estate  had  been  lost  through 
his  inattention  and  negligence,  he  would  have  been  charged 
therewith.  Can  anything  be  more  equitable  than  that  he 
should  receive  a  compensation  for  services  faithfully  rendered 
in  its  preservation  I 

No  faithful  and  competent  agent  could  have  been  hired  to 
have  rendered  the  service  performed  by  this  trustee,  for  the 
amount  allowed,  on  the  rate  paid  to  executors,  &c. 

In  matter  of  De  Peyster,  (4  Sand.  Ch.  R.,  511),  Vice  Chan- 
cellor Sandford  held,  that,  "  as  to  houses  and  lots,  the  argu- 
ment is  strong,  that  they  fall  within  the  equity  of  the  statute, 
and  that  there  is  no  well-grounded  distinction  between  lands 
and  stocks  as  to  the  trustee's  compensation." 

In  McWhater  v.  Baum,  (Hopk.  R.  42),  Chancellor  Sand- 
ford  says  "  The  amount  of  property  confided  to  "  an  executor, 
administrator,  or  guardian,  and  passing  through  his  hands, 
is  a  basis  upon  which  his  reward  may  be  easily  comp- 
uted. The  custody  and  care  of  the  estate  are  his  duty, 
and  his  services  in  general  have  a  just  proportion  to  the 
amount  of  the  estate.  Though  the  value  of  his  services  may 
not  be  in  exact  proportion  to  the  value  of  the  estate,  yet  in  the 
general  course  of  these  affaire,  the  amount  of  the  entatf,  indi- 
cates with  sufficient  exactness,  the  extent  of  his  labors,  cares 
and  services,  and  their  reasonable  value.  Thus  a  plain  rate  of 
calculation  is  afforded,  by  the  amount  of  the  property  held  in 
trust,  a  rule  which  is  comprehensive  as  well  as  simple,  and 
which  is  in  all  ordinary  cases  A  very  just  criterion  of  the  rea- 
sonable value  of  the  services  of  the  trustee.  This  rule  is 
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recommended  by  its  absolute  certainty,  its  intrinsic  propriety, 
its  adoption  in  other  States  in  which  compensation  is  allowed 
to  these  trustees,  its  analogy  to  the  compensation  made  to  other 
trustees  and  agents  who  have  the  care  of  property,  and  by  the 
justice  which  it  will  generally  afford  to  an  executor,  adminis- 
trator, or  guardian. 

I  must  therefore  regard  "  the  a/mount  of  property  held  in 
trust"  as  the  proper  basis  of  allowance  to  the  trustee,  and 
"  that  there  is  no  well-grounded  distinction  between  lands  and 
stocks,  as  to  the  trustee's  compensation." 


EATON  a.  ASPINWALL. 
New  York  Superior  Court  /  General  Term,  November,  1856, 

CORPORATIONS.  —  FILING  OF  CERTIFICATE.  —  STOCKHOLDERS' 
DEFENCES. 

What  is  a  sufficient  filing  of  the  certificate  in  writing  required  by  the  act  of  April 
12,  1852,  (Laws,  302,  ch.  228),  for  thfe  incorporation  of  an  ocean  steamship 
company. 

It  is  settled  in  this  State,  that  in  an  action  by  a  corporation  against  a  stockholder 
who  has  acted  as  a  director,  or  a  party  who  has  incurred  a  debt  to  the  corporation, 
as  such,  the  defendant  cannot  set  up  as  a  defence  any  irregularity  in  the  proceed- 
ings of  incorporation  which  might  show  that  the  corporation  never  existed  nor 
any  fact  amounting  to  a  forfeiture. 

The  same  principle  must  control,  in  an  action  brought  by  a  creditor  against  a  party 
who  has  held  himself  out  as  a  member  of  a  corporation,  to  enforce  a  personal  lia- 
bility of  such  party  for  debts  of  the  corporation. 

In  such  action,  defendant  cannot  show  that  the  corporation  was  not  legally  incorpo- 
rated. 

Of  the  extent  of  the  personal  liability  in  such  cases. 

Appeal  from  a  judgment  in  favor  of  plaintiffs,  entered  upon 
the  report  of  a  referee. 

This  action  was  brought  by  Orsamus  Eaton,  Uri  Gilbert  and 
Edward  O.  Eaton,  against  William  H.  Aspinwall. 

The  cause  having  been  at  issue  upon  the  complaint  and 
answer,  an  order  of  reference  was  made  to  a  referee  to  hear 
and  determine  the  whole  action. 
VOL.  Ill— 27 
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He  found  by  his  report  the  following  facts  and  conclu- 
sions : — 

"  That  on  January  8,  1853,  seven  persons  filed  in  the  office 
of  the  clerk  of  the  city  and  county  of  New  York,  and  a  dupli- 
cate copy  thereof  in  the  office  of  the  secretary  of  State,  under 
and  in  pursuance  of  an  act  of  the  people  of  the  State  of  New 
York,  entitled  4  An  Act  for  the  incorporation  of  companies 
formed  to  navigate  the  ocean  by  steamships,  passed  April  12, 
1852,'  a  certificate  made  and  signed  by  themselves  and  others, 
and  acknowledged  before  a  commissioner  of  deeds  by  them- 
selves, stating  among  other  things  that  those  who  signed  said 
certificate  did  thereby  form  themselves  into  a  corporation,  to 
be  called  the  Mexican  Ocean  Mail  &  Inland  Company,  for  the 
purpose  of  building  for  their  own  use,  equipping,  furnishing, 
fitting,  purchasing,  chartering,  navigating  and  owning  vessels 
to  be  propelled,  solely  or  partially,  by  the  power  or  aid  of 
steam,  or  other  expansive  fluid  or  motive  power,  to  be  used  in 
lawful  commerce  and  navigation  upon  the  ocean  and  seas,  and 
for  the  transportation  of  passengers,  freights  and  mails,  and  for 
holding  other  property ; — the  principal  office  for  managing 
the  affairs  of  the  Company  being  in  the  city  of  New  York  ; — 
and  stating  particularly* the  ports  between  which  such  vessels 
were  intended  to  be  navigated ;  that  the  capital  stock  of 
the  Company  should  be  one  million  five  hundred  thousand 
dollars,  to  be  divided  into  fifteen  thousand  shares  of  one  hun- 
dred dollars  each  ;  that  the  term  of  the  existence  of  said  Com- 
pany was  to  be  twenty  years  from  January  1,  1853  ;  and  that 
there  were  to  be  nine  directors,  stating  their  names,  who  should 
manage  the  concerns  of  said  Company  for  the  first  year." 

That  ten  per  cent,  of  the  capital  named  had  not  been  paid  in. 

That  said  Company  elected  officers,  hired  an  office,  and 
went  into  operation  in  January,  1853. 

That  on  March  28,  1853,  the  defendant  became  the  owner 
of  two  hundred  and  fifty  shares  of  the  stock  of  the  Company. 

That  in  April  of  the  same  year  the  Company  employed  the 
plaintiffs,  who  were  co-partners,  doing  business  at  the  city  of 
Troy,  under  the  firm  name  of  Gilbert,  Eaton  &  Co.,  to  furnish 
coaches  and  fixtures  for  gaid  Company,  which  were  made  and 
delivered  to  the  Company  by  plaintiff*,  for  which  the  Com- 
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pany,  by  its  Company  name  and  by  its  president,  gave  the 
plaintiffs  two  promissory  notes,  each  for  the  sum  of  $1,221  30; 
one  dated  September  17,  1853,  payable  four  months  after 
date;  and  the  other  dated  September  22,  1853,  payable  six 
months  after  date ;  and  a  third  promissory  note,  for  the  sum 
of  $1,214  42,  dated  September  22,  1853,  payable  five  months 
after  date. 

That  a  judgment  was  obtained  upon  these  notes  in  the  Su- 
preme Court  of  this  State,  in  favor  of  the  plaintiffs  against  the 
Mexican  Ocean  Mail  &  Inland  Company,  on  June  30,  1854, 
for  the  sum  of  $3,758  83. 

That  on  the  last  mentioned  day  an  execution  was  issued 
upon  the  said  judgment  to  the  sheriff  of  the  county  of  New 
York,  which  was  returned  wholly  unsatisfied  on  July  15, 1854. 

That  the  certificate  required  by  section  7,  of  the  Act  of 
April  12,  1852,  has  not  been  made,  signed,  sworn  to,  or 
recorded. 

That  the  defendant  continued  to  be  a  stockholder  in  the  Com- 
pany, and  the  owner  of  two  hundred  and  fifty  shares  of  stock, 
during  the  period  when  the  above-named  liabilities  in  favor  of 
plaintiffs  were  contracted  and  accrued,  and  as  such  stock- 
holder had  taken  part  in  the  management  of  the  Company. 

And  the  referee  found  as  matter  of  law,  that  the  omission  to 
pay  in  ten  per  cent,  of  the  capital  stock  of  said  Company,  was 
not  a  defence  to  the  defendant  in  the  action,  against  the  claim 
of  the  plaintiffs. 

That  the  plaintiffs  were  entitled  to  recover  from  the  defend 
ant  the  amounts  of  the  several  promissory  notes  with  interest 
from  the  time  when  they  respectively  became  due ;  amount- 
ing altogether  at  the  date  of  the  report  to  the  sum  of  $4,098 
34,  besides  the  costs  of  the  action. 

In  addition  to  the  facts  thus  found  by  the  referee,  the  fol- 
lowing are  of  importance : — The  seventh  of  the  articles  of  Asso- 
ciation provided  that  it  should  be  the  duty  of  the  secretary  or 
treasurer,  under  the  direction  of  the  directors,  to  issue  scrip  to 
those  who  shall  be  entitled  to  stock  in  the  Company,  when  ten 
per  cent,  upon  the  whole  amount  of  capital  subscribed  shall 
have  been  paid  in  thereon,  which  scrip  shall  be  signed  by  the 
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resident  presiding  officer  of  the  Company,  and  countersigned 
by  the  secretary  or  treasurer." 

The  eighth  article  provided  that  it  should  be  the  duty  of  the 
secretary  or  treasurer  "  to  indorse  upon  the  scrip  which  shall 
be  held  by  any  stockholder  every  sum  which  shall  be  paid 
thereon  ;  and  whenever  the  capital  stock  of  the  said  Company 
shall  be  paid  in,  certificates  of  full  stock  shall,  in  like  man- 
ner, be  issued,  according  to  the  by-laws  of  the  Company,  and 
the  scrip  aforesaid  shall  be  cancelled." 

The  articles  of  association  were  dated  January  1,  1853. 

Various  provisions  of  the  statute  under  which  the  associa- 
tion became  a  corporation  are  noticed  in  the  opinion  of  the 
court. 

William  M.  Euarts,  for  appellant. 
//.  C.  Van  Vorst,  for  respondent. 

BY  TUE  COURT,*  HOFFMAN,  J. — The  articles  of  association, 
under  which  the  Mexican  Ocean  Mail  &  Inland  Company 
was  formed,  were  dated  January  1,  1853,  and  a  copy  of  such 
articles  was  filed  in  the  office  of  the  clerk  of  the  county  of 
New  York,  and  a  certified  copy  of  the  same  filed  with  the 
secretary  of  State  on  January  25,  1853. 

This  was  a  sufficient  compliance  with  the  requirements  of 
the  act  of  April  12,  1852,  directing  the  filing  of  a  certificate 
in  writing  in  order  to  the  incorporation  of  ocean  steam  com- 
panies. 

But  by  the  second  section  of  such  act,  it  is  provided  that, 
when  the  certificates  shall  have  been  filed  as  aforesaid,  and  ten 
JKT  cent,  of  the  capital  named  paid  in,  the  persons  who  shall 
have  signed  and  acknowledged  the  same,  and  all  others  who 
may  thereafter  be  holders  of  any  share  or  shares  of  said  capi- 
tal stock,  and  their  successors,  shall  be  a  body  politic  and  cor- 
porate in  fact  and  in  name  by  the  name  stated  in  such  certifi- 
cate, and  shall  have  all  the  power,  ifcc. 

It  is  to  be  observed,  that  the  first  section  does  not  demand 
that  the  certificate  should  state  the  payment  of  the  ten  per 

*    Preterit,  Oaklry,  Ch.  J  ,  and  Hoffman  and  Slouon.  J.  J. 


NEW-YOKE.  421 


Eaton  a.  Aspinwall. 


cent.  The  strict  letter  of  the  second  section  imports  that  the 
corporate  character  does  not  arise  until  the  ten  per  cent,  is 
paid ;  but  then  that  must  be  a  fact  to  be  ascertained  by  testi- 
mony. 

In  connection  with  this  section  of  the  statute,  the  seventh 
article  of  the  association  should  be  noticed.  Scrip  was  to  be 
issued  when  ten  per  cent,  was  to  be  paid  in.  Each  successive 
payment  was  to  be  indorsed  on  this  scrip,  until  the  whole  was 
paid  up,  when  certificates  of  full  stock  were  to  be  issued. 

The  fourth  section  authorizes  successive  calls  by  the  direc- 
tors for  payment  of  instalments  on  the  stock ;  and  the  seventh 
section  directs  a  certificate  to  be  filed  within  thirty  days  after 
the  last  instalment  has  been  paid,  stating  the  amount  of  the 
capital  paid  in  and  sworn  to,  as  prescribed.  This,  as  the  refe- 
ree finds,  was  not  done. 

The  referee  has  found  that  the  ten  per  cent,  was  not  in  fact 
paid  in.  A  witness  swore  positively  that  all  the  stock  had 
been  paid  up,  and  much  testimony  was  taken  as  to  the  mode 
in  which  this  was  accomplished.  We  do  not  propose  to  enter 
upon  this  question,  nor  to  scrutinize  this  transaction.  We 
shall  determine  the  case  upon  the  assumption  that  the  ten  per 
cent,  had  never  been  paid  in. 

There  are  two  prominent  facts  to  be  noticed  : 

1.  There  is  an  allegation  of  the  complaint  and  an  admission 
in  the   answer  of  no  little  consequence.     The  plaintiff  avers 
that  the  defendant  was  a  stockholder  and  owner  of  two  hun- 
dred and  fifty  shares  of  stock  in  the  said  corporation,  to  the 
amount  of  $25,000,  at  the  time  the  coaches  were  manufactured 
for  and  delivered  to  such  corporation,  and  at  the  time  the 
notes  were  given.     The  defendant  admits  that  he  is  owner  of 
two  hundred  and  fifty  of  the  full  shares  of  said  alleged  corpo- 
ration, but  puts  in  issue  the  allegation  of  his  being  such  when 
the  debt  was  contracted.     This  last  point  is  found  against  him, 
and  correctly  so. 

2.  Upon  March  28,  1853,  the   defendant  had   a  transfer 
made  to  him  on  the  stock  ledger  of  the  Company,  by  which 
Rankin,  president,  transferred  to  him  two  hundred  and  fifty 
shares.     This  book  was  kept   by   the   Company   as  the  law 
prescribed.     A  certificate  was  on  the  same  day  issued  and  de- 
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livered  to  him  and  a  receipt  given  by  him  for  it  to  the  presi- 
dent. 

Section  10  of  the  statute  of  1852  directs  a  book  to  be  pro- 
vided in  which  shall  be  entered  the  names  of  the  original 
stockholders  and  of  all  transferees,  with  their  residences. 
This  book  is  to  be  open  to  public  inspection.  In  all  proceed- 
ings under  the  provisions  of  the  act,  such  book  shall  be  pre- 
sumptive evidence  of  the  truth  of  the  contents  thereof,  but 
such  presumption  may  be  repelled  by  evidence  by  any  party 
or  person  interested  in  doing  so.  There  is  proof  also  of  the 
defendants  acting  on  behalf  of  the  Company  in  measures  for 
its  benefit. 

There  are  other  pieces  of  testimony  tending  to  show  recog- 
nitions by  the  defendant  of  his  character  as  a  stockholder  of 
the  Company.  But  we  think  those  we  have  referred  to  are 
enough  to  raise  the  legal  question.  The  question  is,  whether 
one  who  has  openly  avowed  himself  a  stockholder  of  the  Com- 
pany— has  registered  himself  as  such  upon  its  books, — and  as  a 
stockholder  has  taken  part  in  its  management, — can  be  allowed 
as  to  third  persons  to  prove  that  the  corporation  was  never  law- 
fully created?  We  answer  this  question  in  the  negative. 
We  so  answer  it  with  greater  decision,  when,  as  in  this  case, 
the  defect  is  an  omission  of  an  act  to  be  proved  by  testimony, 
not  a  prerequisite  to  be  publicly  declared  and  recorded,  before 
an  association  can  acquire  a  legal  entity  as  a  corporation. 

The  cases  referred  to,  of  McFarlan  v.  The  Triton  Insurance 
Company,  (±  Denio,  392,)  Schoharie  &  Saratoga  Plank-road 
Company  v.  Thatcher,  (1  Ktrnan,  108,)  All  Saints'  Church  v. 
Leverett,  (1  Hall,  191,)  Palmer  v.  Lawrence,  (3  Sandf.  S.  C.  7?., 
170,)  determine  that  neither  a  stockholder  who  has  acted  as  a 
director,  nor  a  party  incurring  a  debt  to  a  Company,  can  set 
up  as  a  defence  an  irregularity  which  might  show  that  the 
corporation  never  existed,  or  that  it  had  incurred  a  for- 
feiture. 

The  principle  of  these  cases  must  control  the  present.  If  a 
party  may  not  controvert  the  legal  existence  of  a  corporation, 
when  enforcing  a  contract  avowedly  made  with  it,  he  should 
not  be  allowed  to  defeat  a  creditor  of  the  Company,  utterly 
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ignorant  of  the  defect  or  error,  when  he  has  admitted  himself 
to  be  a  member. 

There  is  a  class  of  authorities  decided  in  England  as  to  joint- 
stock  associations,  which  may  be  usefully  noticed  : — Maundes- 
ley  v.  Le  Blanc,  (2  Carr.  &  Payne,  409,)  Harvey  v.  Key,  (9 
Bam.  (&  Cress.,  356,)  Ellis  v.  Schmoeck,  (5  Jlinn.,  521,) 
Doubleday  v.  Marshall,  (7  JSinn,  110  ;  4  M .  &  P.,  750.) 

In  these  cases  the  prevailing  inquiry  is,  whether  the  parties 
have  held  themselves  out  as  possessing  the  character  which  in- 
volves the  responsibility.  In  one  case,  letters  of  the  defendant, 
in  which  he  admitted  himself  to  be  a  shareholder,  were  held 
sufficient. 

The  defendant  takes  another  defence,  which  should  be 
noticed.  The  sixth  and  seventh  of  his  printed  points  are  to 
the  effect,  that  the  liability  imposed  by  the  statute  is,  that  each 
stockholder  should  be  responsible  for  his  contributory  share 
of  the  capital,  and  must  be  responsible  to  creditors  only  for 
what  he  has  not  paid  in  ;  and  that  the  defendant  has  wholly 
paid  up  for  the  stock  he  held. 

But  the  sixth  section  of  the  act  of  1852  is  express,  that  the 
stockholders  shall .  be  severally  individually  liable  to  the 
creditors  of  the  corporation,  to  an  amount  equal  to  the 
amount  of  stock  held  by  them  respectively,  for  all  debts  and 
contracts  made  by  such  corporation,  until  the  amount  of  its 
capital  shall  have  been  paid  in,  and  a  certificate  thereof  shall 
have  been  made  and  recorded,  as  prescribed  in  the  next  (the 
7th)  section.  That  section  directs  the  filing  of  the  sworn 
certificate  thirty  days  after  the  whole  of  the  instalments  have 
been  paid  up.  This  was  wholly  omitted,  as  before  stated. 

It  seems  to  us  plain  that  even  if  a  stockholder  has  fully  paid 
up  his  subscription,  or  is  an  assignee  of  full-paid  stock,  he  is 
responsible  up  to  the  entire  amount  he  holds  for  all  debts 
contracted  while  he  owned  the  stock,  until  not  only  the  stock 
is  fully  paid  up,  but  also  until  the  certificate  is  duly  filed. 

The  case  appears  to  us  a  clear  one  ;  and  the  judgment  must 
be  affirmed  with  costs  of  the  appeal. 
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SHEPHERD  a.  DEAN. 
New  York  Common  Pleas ;  Special  Term,  November,  1856. 

SUPPLEMENTARY  PROCEEDINGS. — CONTEMPT. — POWERS  OF 
"  COURT." 

The  power  of  punishing  for  disobedience  of  an  order  for  the  examination  of  a  judg- 
ment debtor,  lies  with  the  judge  who  made  the  order  for  the  examination,  and  not 
with  the  courts 

Therefore  when  in  the  course  of  supplementary  proceedings  an  order  was  made 
that  an  attachment  issue  for  a  default  to  appear  pursuant  to  an  order  for  adjourn- 
ment, and  the  attachment  issued  thereon  was  made  returnable  before  the  court  at 
special  term, — Held,  that  this  was  irregular,  and  the  party  must  be  discharged. 

Motion  to  discharge  a  defendant  from  custody  under  an 
attachment. 

DALY,  J. — In  this  case  an  order  was  made  by  Judge  Ingra- 
ham  for  the  examination  of  defendant  respecting  his  property 
after  the  return  of  an  execution  unsatisfied^ 

The  defendant  appeared  at  the  time  and  place  signified  in 
the  order,  and  after  submitting  to  a  partial  examination,  an 
order  was  made  by  Judge  Woodruff,  in  the  absence  of  Judge 
Ingraham,  at  the  request  of  the  parties,  adjourning  the  pro- 
ceedings to  a  future  day.  The  defendant  having  failed  to 
appear  on  that  day,  a  notice  was  served  upon  him,  that  a 
motion  would  be  made  before  one  of  the  judges  of  the  court 
at  chambers,  upon  a  day  specified,  for  an  attachment  against 
him,  and  that  he  be  punished  for  a  contempt,  which  notice 
was  accompanied  with  copies  of  the  affidavits  and  papers 
previously  served  upon  the  defendant ;  and  on  the  date  speci- 
fied in  the  notice,  Judge  Brady,  upon  proof  of  the  service 
upon  the  defendant  of  the  original  papers,  and  of  his  failure 
to  appear  upon  the  adjourned  day,  made  an  order  that  an 
attachment  issue  against  the  defendant,  returnable  on  the  6th 
day  of  March,  and  that  he  bo  held  to  bail  in  the  sum  of  $300. 
This  order  on  the  papers  upon  which  it  was  founded  was  filed 
with  the  clerk  of  the  court,  and  a  writ  of  attachment  was 
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issued  by  the  clerk,  directing  the  sheriff  to  attach  the  defend- 
ant, and  to  have  his  body  before  one  of  the  judges  of  this  court 
at  the  special  term  of  the  court,  to  be  held  on  the  6th  day  of 
March.  Upon  the  proofs  the  defendant  is  now  brought  before 
me,  and  upon  the  ground  that  the  proceedings  are  irregular, 
asks  for  his  discharge. 

The  Code  provides  that  if  the  party  disobey  the  order  of  the 
judge,  he  may  be  punished  by  the  judge  as  for  a  contempt. 
The  power,  therefore,  of  punishing  the  disobedience,  is  with 
the  judge  who  made  the  order,  and  not  with  the  court.  It  was 
said  in  Matter  of  Southhurst,  (2  Sandf.  S.  C.  R.,  726),  that 
the  Revised  Statutes  must  be  referred  to  as  to  the  mode  in 
which  that  power  is  to  be  exercised,  and  as  the  Code  does  not 
point  out  the  mode  of  proceedings,  the  provisions  of  the 
Revised  Statutes  respecting  proceedings  for  contempts  apply, 
and  an  attachment  therefor  is  necessarily  returnable  before 
the  court. 

But  in  this  case  the  power  to  punish  is  given  to  the  judge 
and  not  to  the  court,  and  the  attachment  must  be  returnable 
before  him,  as  he  alone  can  exercise  the  power.  Under  a 
special  act  (Laws  of  1840,  222)  a  proceeding  commenced 
before  any  one  of  the  judges  of  this  court  may  be  continued 
before  another  judge  of  this  court.  But  that  does  not  help  in 
this  case.  The  process  here  is  returnable  before  the  court,  and 
the  court,  as  such,  can  take  no  action  in  the  premises. 

The  defendant  must  therefore  be  discharged  from  custody. 
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SNELL  a.  SNELL. 

Supreme  Court,  Fifth  District ;  General  Term,  October,  1856. 
MOTION  IN  ABREST  OF  JUDGMENT. — APPEAL. — EXCEPTIONS. 

Whether  a  motion  in  arrest  of  judgment  may  be  made,  under  the  Code — Query  f 

Where,  upon  appeal,  it  appears  that  some  of  the  counts  in  the  complaint  are  defect- 
ive, but  others  are  good,  and  it  further  appears,  from  the  printed  case,  that  all  the 
evidence  given  was  applicable  to  the  good  counts,  an  amendment  of  the  record 
applying  the  verdict  to  the  good  counts,  is  proper. 

The  judgment  cannot  be  reversed,  if  there  are  good  counts  in  the  complaint,  to 
which  all  the  evidence  introduced  was  applicable. 

What  evidence  identifying  a  will  is  necessary  in  an  action  for  slander,  in  charging 
plaintiff  with  having  stolen  a  will. 

That  a  general  exception  to  a  charge  cannot  be  sustained,  if  part  of  the  charge  is 
correct 

Appeal  from  a  judgment  upon  a  verdict. 

This  was  an  action  for  slander,  brought  by  Jeremiah  Snell 
against  Seffrenus  Snell. 

The  slanderous  words  complained  of,  amounted  to  a  charge 
against  the  plaintiff  of  having  stolen  from  the  surrogate's  office 
the  will  of  one  Jacob  P.  Snell.  The  complaint  contained 
Beven  iifferent  counts,  and  claimed  special  damages  for  injury 
to  plaintiff's  business  as  a  merchant.  Five  of  the  cojants  were 
for  words  spoken  in  the  German  language ;  two  were  for 
words  in  English.  The  answer  was  a  general  denial. 

Upon  the  trial  several  exceptions  were  taken  to  the  ruling 
of  the  court  upon  questions  of  evidence ;  and  after  the  testi- 
mony was  closed,  defendant's  counsel  moved  for  a  non  suit, 
which  was  denied.  The  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  one  thousand  dollars. 

After  verdict,  the  defendant  moved  in  arrest  of  judgment, 
upon  the  ground  that  several  of  the  counts  in  the  complaint 
were  defective.  This  motion  was  denied  by  the  court  with- 
out hearing  argument ;  the  justice  observing,  that,  as  the  case 
would  probably  bo  carried  to  the  general  term,  on  the  excep- 
tions taken,  he  would  deny  the  motion,  and  all  the  questions 
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might  be  carried  up  at  the  same  time ;  and  defendant  now 
appealed  from  the  judgment  entered,  upon  a  ease  made  with 
liberty  to  turn  the  same  into  a  bill  of  exceptions. 

Z.  Ford,  for  appellant,  contended  that  plaintiff  should  have 
been  non-suited,  because  he  did  not  prove  the  paper  in  ques- 
tion to  be  the  will  of  Jacob  P.  Snell ; — and  that  judgment 
ought  to  be  arrested  because  several  counts  in  the  complaint 
were  defective. 

Montgomery  H.  Throop,  for  respondent.  I.  The  defendant 
has  not  pursued  the  correct  practice  to  enable  him  to  review 
the  denial  «f  the  motion  in  arrest  of  judgment.  1.  Can  a  mo- 
tion in  arrest  of  judgment  be  made  in  any  case  under  the  Code  ? 
(Code,  §§  264,  265).  Is  not  the  defendant's  remedy  a  motion 
for  a  non-suit  as  to  part  of  the  counts,  or  an  application  that 
the  plaintiff  be  compelled  to  elect  upon  which  counts  he  will 
recover  ?  2.  If,  however,  the  motion  was  properly  made  as  a 
part  of  the  proceedings  upon  the  trial,  the  defendant  cannot 
now  claim  that  it  was  improperly  denied,  as  no  exception  was 
taken  to  the  denial.  3.  If  a  motion  in  arrest  can  properly  be 
made  at  circuit,  and  no  exception  is  necessary  to  enable  the 
party  to  get  a  review  of  its  denial  by  the  judge,  or  if  the  mo- 
tion below  be  considered  as  a  motion  made  at  special  term 
after  the  trial,  the  decision  must  clearly  be  reviewed  by 
appeal.  Here  there  is  no  appeal.  4.  On  the  contrary,  a  case 
is  made  on  which  the  party  asks  for  a  new  trial.  It  is  mani- 
fest that  he  has  waived  his  motion  in  arrest  of  judgment.  The 
latter  is  made  on  the  record  alone,  and  is  utterly  inconsistent 
with  the  idea  of  procuring  a  new  trial.  How  could  a  new  trial 
be  granted  for  the  denial  of  a  motion  to  arrest  judgment? 
5.  The  defendant  cannot  move  in  arrest  at  the  general  term. 
The  motion  is  a  non-enumerated  motion,  and  must  be  made  at 
special  term,  (Rules  27, 28,)  and  brought  here  by  appeal.  By 
making  a  case  and  moving  for  a  new  trial,  he  precludes  him- 
self from  moving  in  arrest.  The  two  motions  are  entirely 
inconsistent  with  each  other.  The  motion  has,  moreover, 
already  been  made  and  denied.  It  cannot  be  renewed  without 
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leave,  and  renewing  it  at  the  general  term  is  not  an  appeal 
from  the  decision  below. 

II.  If  the  motion  in  arrest  is  properly  before  the  court,  it 
will  be  denied.     1.  Every  count  in  the  complaint  is  good  in  sub- 
stance.   2.  But  even  if  the  court  should  think  that  either  of  the 
counts  was  bad,  yet  if  all  the  evidence  given  would  be  admis- 
sible under  any  of  the  counts  which  were  good,  the  verdict 
will  be  amended,  on  payment  of  the  costs  of  the  motion  in 
arrest,  so  as  to  make  it  apply  only  to  the  counts  which  are 
good.     (Van  Rensselaer  v.  Plainer,  2  Johns.  Cos.  17  ;  Highland 
Turnpike  Company  v.  McKean,  11  Johns.,  93  ;  Norris  v.  Dur- 
ham, 9  Cow.,  151 ;  Sayre  v.  Jewett,  12   Wend.,  135.)     And 
this,  even  though  the  evidence  was  not  applicable  exclusively 
to  the  good  counts.  (Postley  v.  Mott,  3  Denio,  353.) 

III.  If  the  motion  in  arrest  is  not  properly  before  the  court, 
the  defendant  cannot  avail  himself  of  the  alleged  defects  in 
some  of  the  counts,  under  the  provisions  of  subdivision  5  of  sec- 
tion 144,  of  the  Code.     The  defendant  can  stand  in  no  better 
position  than  if  he  had  demurred  to  the  whole  complaint ;  in 
which  case,  any  one  of  the  counts  being  good,  the   plaintiff 
would  be  entitled  to  judgment.  (6  Johns.,  65  ;  13  Ib.,  264, 
395 ;  18  Ib.,  457  ;  11  Ib.,  54.)     And  after  verdict,  it  would 
be  intended  that  no  evidence  was  given  under  the  defective 
counts. 

BY  THE  COURT,  W.  F.  ALLEN,  J. — The  motion  in  arrest  of 
judgment,  if  such  motion  is  known  to  the  present  system  of 
practice,  is  not  before  us,  as  there  is  no  appeal  from  the  order 
denying  the  motion,  and  the  record  proper  makes  no  mention 
of  it,  or  of  the  decision  of  the  court  thereon.  The  statement 
in  the  case  in  regard  to  it  is  out  of  place,  as  the  case  properly 
only  relates  to  the  proceedings  upon  the  trial,  and  not  to  pro- 
ceedings in  the  action  before  or  after  the  trial.  If  the  defend- 
ant had  intended  to  appeal  from  the  order,  or  to  review  it 
under  section  829  of  the  Code,  upon  the  appeal  from  the  judg- 
ment, the  order  should  have  been  certified  and  returned  upon 
the  appeal,  and  made  a  part  of  this  record.  That  some  of  the 
counts  are  defective  is  beyond  dispute  within  well  settled  rules 
of  pleading,  which  have  not  been  disturbed  by  the  Code. 
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The  case  making  a  part  of  the  record,  and  upon  which  the 
defendant  seeks  to  reverse  the  judgment,  shows  that  all  the 
evidence  given  was  properly,  although  not  exclusively  appli- 
cable to  the  good  counts.  The  proper  disposition  of  the 
motion  in  arrest  therefore,  if  such  motion  was  proper,  would 
have  been  to  amend  the  record,  by  applying  the  verdict, 
general  in  its  terms,  to  the  good  counts,  upon  payment  of  the 
costs  of  the  motion.  (Postley  v.  Mott,  3  Den.,  353 ;  Sayre  v. 
Jewett,  12  Wend.  E.,  135  ;  JSTorris  v.  Durham,  9  Cow.,  151 ; 
Highland  Turnpike  Company  v.  McKean,  11  Johns.  R.,  98). 
The  amendment  in  such  cases  is  allowed,  because  the  defect 
does  not  affect  the  substantial  right  of  the  parties,  and  the 
court  can  see  that  the  defendant  has  not  been  prejudiced. 
Section  176  of  the  Code  requires  the  court  in  every  stage  of 
an  action  to  disregard  any  error  or  defect  in  the  pleadings  or 
proceedings,  which  shall  not  affect  the  substantial  rights  of  the 
adverse  party ;  and  declares  that  no  judgment  shall  be  reversed 
or  affected  by  reason  of  such  error  or  defect.  The  record 
shows  that  the  evidence  applied  as  well  to  the  good  as  to  the 
bad  counts,  and  that  the  jury  did  not  therefore  assess  damages 
against  the  defendant  for  any  cause  of  action  defectively  stated 
in  the  complaint.  If  the  order  denying  the  motion  in  arrest 
was  properly  before  us  upon  this  appeal,  the  only  order  we 
could  grant  would  be  to  arrest  the  judgment,  unless  the  plain- 
tiff should  amend  the  verdict  and  pay  the  costs  of  the  motion  ; 
but  the  Code,  in  terms,  prohibits  the  reversal  of  the  judgment 
for  any  technical  defect  which  may  properly  be  thus  amended. 
If  the  entire  complaint  was  defective  in  substance,  the  objec- 
tion might  well  be  taken  upon  an  appeal  from  the  judgment ; 
BO  if  the  evidence  given  only  applied  to  the  bad  counts,  or 
some  of  the  evidence  upon  which  the  jury  may  have  rendered 
their  verdict,  applied  exclusively  to  the  bad  counts,  it  might 
be  cause  for  the  reversal  of  the  judgment. 

But  when  there  are  good  and  bad  counts,  and  the  case  shows 
that  all  the  evidence  was  admissible  under  the  good  counts, 
although  a  part  may  have  also  been  applicable  to  the  bad, 
the  judgment  cannot  be  reversed.  It  is  sustained  by  the  good 
counts,  and  by  the  evidence,  and  verdict  applicable  to  them. 

It  is  also  objected  that  the  plaintiff  should  have  been  non- 
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suited  on  the  trial,  because  he  did  not  prove  the  paper  in 
question  (the  paper  with  the  stealing  of  which  the  plaintiff  was 
charged)  to  be  the  will  of  Jacob  P.  Snell.  There  are  several 
answers  to  this  objection. 

1.  The  point  was  not  made  upon  the  trial,  and  as  it  might 
have  been  obviated  if  it  had  been  made,  it  was  waived  and 
cannot  now  be  urged. 

2.  The  paper  was  spoken  of  by  the  defendant  as,  and  called 
by  him,  the  will  of  Jacob  P.  Snell.     He  charged  the  plaintiff 
with  stealing  the  will  of  Jacob  P.  Snell  from  the  surrogate's 
office.     This  obviated  other  or  any  proof  that  the  paper  refer- 
red to  was  in  part  the  will  of  Snell.     (Case  v.  Buckley,  15 
Wend.,  327). 

3.  It  was  proved  by  one  of  the  subscribing  witnesses  to  have 
been  the  will  of  Jacob  P.  Snell  referred  to  in  the  complaint 
and  in  the  conversation  of  the  defendant 

Another  point  is  made  upon  the  charge  of  the  Judge.  I  do 
not  perceive  that  any  error  was  committed  in  the  charge.  If 
the  judge  was  not  sufficiently  specific  in  regard  to  the  words 
spoken  in  German  and  in  English,  and  in  calling  the  attention 
of  the  jury  to  the  fact,  that  the  words  proved  to  have  been 
spoken  in  either  language  must  be  referred  to  the  proper 
counts,  the  defendant  should  have  called  the  attention  of  the 
judge  to  the  omission,  and  asked  a  more  specific  direction. 
But  the  exception  is  general  to  the  whole  charge,  and  almost 
the  whole,  if  not  the  entire  charge  is  clearly  right,  and  the 
defendant  cannot,  under  this  general  exception,  single  out  any 
part  of  the  charge  as  erroneous.  A  part  of  the  charge  being 
correct,  the  exception  must  be  overruled.  (Ives  v.  Osgood,  2 
Seld.,  233  ;  Hunt  v.  Maylon,  3  Jb.,  266). 

The  judgment  must  be  affirmed. 
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New  York  Superior  Court;   General  Term,  November ',  1856. 

UNDERTAKING. — ASSIGNMENT. — DELIVERY.  — AMENDMENT  ON 
APPEAL. — JOINDER  OF  PARTIES. 

An  assignment  by  a  defendant  who  prevails  in  an  action  of  claim  and  delivery,  of 
the  judgment  recovered  by  him  and  all  moneys  to  be  obtained  by  means  thereof 
or  by  any  proceedings  to  be  had  thereon,  transfers  to  the  assignee  any  undertaking 
executed  in  the  action  upon  requisition  made  for  the  delivery  of  the  property  to 
plaintiff;  and  the  assignee  may  maintain  an  action  upon  such  undertaking. 

Where,  in  action  upon  an  undertaking  given  on  the  part  of  plaintiff  in  an  action  of 
claim  and  delivery,  by  an  assignee  of  defendant,  the  undertaking  is  produced 
upon  the  trial,  a  delivery  of  it  to  the  promisee  pursuant  to  section  423  of  the 
Code  may  be  presumed. 

Upon  appeal  to  the  general  term,  the  court  may  treat  the  pleadings  as  having  been 
amended  so  as  to  conform  to  the  facts  proved,  in  any  respect  in  which  the  court 
ought  clearly  to  allow  an  amendment  upon  application  at  special  term. 

In  an  action  brought  upon  an  undertaking  given  upon  a  requisition  in  an  action  of 
claim  and  delivery,  by  assignees  of  only  a  portion  of  the  original  promisees,  there 
is  a  defect  of  parties  ;  all  the  promisees  should  be  represented. 

But  the  objection  to  such  defect  is  taken  too  late  if  raised  for  the  first  time  upon 
appeal  from  a  judgment  upon  a  verdict  for  plaintiffs. 

Appeal  from  a  judgment  upon  a  verdict  for  plaintiff. 

This  action  was  brought  by  George  R.  J.  Bowdoin,  Jeremiah 
Larocque,  Samuel  L.  M.  Barlow  and  Joseph  Larocque,  against 
Thomas  J.  Coleman  and  James  McGregor,  jr. 

The  complaint  set  forth  that  on  June  3,  1850,  at  the  city  of 
New  York,  the  defendants  executed  their  certain  undertaking 
in  a  certain  action  in  the  Superior  Court,  wherein  John  H. 
Keyser  was  plaintiff,  and  William  H.  Harbeck,  John  H.  Har- 
beck,  Samuel  Ward,  Rodman  M.  Price  and  Louis  Dietz  were 
defendants,  in  the  following  words  and  figures. 

TITLE  OF  THE  CAUSE  : — 

Whereas  the  plaintiff  in  this  action  has  made  an  affidavit 
that  the  defendants  therein  wrongfully  detain  certain  personal 
property  in  the  said  affidavit  mentioned,  of  the  value  of  eight 
thousand  and  fifty  dollars,  and  the  plaintiff  claims  the  imme- 


432  ABBOTTS'  PRACTICE  REPORTS. 

Bowdoin  a.  Coleman. 

diate  delivery  of  such  property,  as  provided  for  in  the  second 
chapter  of  the  seventh  title  of  the  second  part  of  the  Code 
of  Procedure : — 

Now,  therefore,  and  in  consideration  of  the  taking  of  the 
said  property,  or  any  part  thereof,  by  the  sheriff  of  the  city 
and  county  of  New  York,  by  virtue  of  the  said  affidavit  and 
of  the  requisition  thereupon  indorsed,  we,  the  undersigned 
James  McGregor,  jr.,  of  the  city  of  New  York,  patentee,  and 
Thomas  J.  Coleman,  of  the  same  place,  broker,  do  hereby 
undertake  and  become  bound  to  the  defendants  in  the  sum  of 
sixteen  thousand  one  hundred  dollars,  for  the  prosecution  of  the 
action  of  the  plaintiff  in  the  Superior  Court  of  the  city  of  New 
York,  against  the  defendants,  for  wrongfully  detaining  the  said 
property,  for  the  return  to  the  defendants  of  the  said  property, 
or  so  much  thereof  as  shall  be  taken  by  virtue  of  the  said  affida- 
vit and  requisition  thereupon  indorsed,  if  a  return  thereof  shall 
be  adjudged,  and  for  the  payment  to  them  of  such  sum  as  may 
for  any  cause  be  recovered  against  the  plaintiff  in  this  action. 

Dated  New  York,  June  3,  1850. 

T.  J.  COLKMAN, 
JAMES  MCGREGOR,  JR. 

The  complaint  further  alleged  that  subsequently  at  a  general 
term  of  the  Superior  Court,  Ward  and  Price,  two  of  the  de- 
fendants in  the  action  in  which  the  undertaking  was  given, 
recovered  judgment  against  Xeyser  for  $395  30 — that  execu- 
tion was  issued  and  returned  unsatisfied, — that  Ward  and  Price 
assigned  to  the  plaintiff  the  judgment  and  all  sums  that  might 
be  had  or  obtained  by  means  thereof,  or  any  proceedings  to  be 
Lad  thereon, — and  that  plaintiffs  were  the  lawful  owners  and 
holders  of  that  judgment. 

The  answer  denied  the  execution  of  the  undertaking, — de- 
nied the  sheriff's  return  that  Keyser  had  not  property  out  of 
which  the  judgment  might  have  been  satisfied, — that  there 
existed  any  such  judgment  as  was  set  up  in  the  complaint, — 
and  that  plaintiffs  were  owners  of  the  claim.  It  then  set  up  as 
a  bar  to  the  action  a  judgment  obtained  in  March,  1855, 
against  the  defendants  in  this  action,  for  $474  88,  upon  the 
same  undertaking,  in  an  action  in  which  William  II.  llarbeck 
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and  John  H.  Harbeck  were  plaintiffs.  The  answer  also  set  up 
champerty  ;  but  no  evidence  was  offered  to  support  this  defence 
on  the  trial. 

Upon  the  trial  the  proceedings  in  the  action  of  Keyser  a. 
Harbeck,  in  which  the  undertaking  in  suit  was  given,  were 
proved. 

The  defendant  Dietz  was  not  served  with  a  summons  in  that 
action,  and  never  appeared  in  the  action.  The  members  of 
the  firm  of  Harbeck  &  Co.,  appeared  and  put  in  a  separate 
defence ;  and  the  same  was  done  by  Ward  and  Price.  A  ver- 
dict was  taken  for  the  plaintiff  Keyser,  subject  to  the  opinion 
of  the  court  at  general  term ;  and  that  court  set  aside  the  ver- 
dict, and  declared  judgment  for  the  defendants.  It  was  then 
adjudged  "that  the  defendants  William  H.  Harbeck  and  John 
H.  Harbeck  recover  against  the  plaintiff  their  costs  and  ex- 
penses, adjusted,  at  the  sum  of  $382  17, — and  that  the  defend- 
ants Ward  and  Price  recover  against  the  plaintiff  their  costs 
adjusted  at  $395  30, — and  that  the  said  defendants  respectively 
have  execution  therefor." 

It  was  admitted  on  the  trial,  that  this  action  (of  Keyser  a. 
Harbeck  and  others)  was  the  action  in  which  the  undertaking 
was  executed.  The  undertaking  was  produced  in  evidence  by 
the  present  plaintiffs;  and  it  was  further  admitted  by  the  plain- 
tiffs' counsel,  that  an  action  had  been  brought  upon  it  by 
William  H.  Harbeck  and  John  H.  Harbeck,  who  recovered  a 
judgment  for  $474  88  in  March  1855,  against  the  defendants 
in  this  action ;  which  judgment  the  defendant  Coleman  had 
paid. 

In  August,  1850,  an  execution  was  issued  in  favor  of  the 
original  defendants  Ward  and  Price  against  Keyser,  for  the 
amount  of  $395  30,  the  costs  adjudged  to  them,  and  returned 
unsatisfied.  * 

In  March  21, 1855,  Ward  and  Price  executed  an  instrument 
of  assignment  to  the  present  plaintiffs,  reciting  that  they  had 
recovered  a  judgment  on  July  17,  1854,  against  John  Keyser, 
for  the  sum  of  $395  30,  and  assigning  and  transferring  to  them 
"and  their  assigns  the  said  judgment,  and  all  sum  and  sums 
of  money  that  may  be  had  or  claimed  by  means  thereof,  or  on 

any  proceedings  to  be  had  thereupon ;"  constituting  them  law- 
VOL.  III.— 28 
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ful  attorneys  to  sue  out  executions,  and  take  all  lawful  ways 
for  the  recovery  of  the  money  due  or  to  become  due  on  the 
said  judgment;  and  on  payment  to  acknowledge  satisfaction 
or  discharge  of  the  same. 

The  plaintiffs  having  rested,  the  defendants  moved  to  dis- 
miss the  complaint  upon  the  following  grounds  among  others. 

1.  Because  there  was  no  averment  in  the  complaint,  nor  any 
proof  given  upon  the  trial  that  the  undertaking  was  ever  de- 
livered to  any  one. 

2.  Because  the  undertaking  was  a  joint  and  not  a  several 
undertaking,  and  the  rights  of  the  promisees  were  joint ;  and 
therefore  an  assignment  by  only  two  of  the  five  promisees 
gave  no  right  of  action  to  the  plaintiff. 

3.  Because  the  judgment  of  W.  II.  and  J.  II.  Harbeck  was 
a  bar  to  a  recovery  in  this  action. 

4.  Because  the  complaint  was  deficient  in  not  averring  a 
demand  from  Keyser  before  suit, — a  right  in  plaintiffs  to  sue 
upon  the  undertaking, — a  consideration  for  the  undertaking, — 
and  because  no  proof  had  been  given  of  either  of  these  facts, 
or  of  any  consideration  for  the  assignment  of  the  judgment  to 
the  plaintiffs. 

This  motion  was  denied,  and  defendants  excepted. 

Thereupon,  the  defendants  offering  no  evidence,  the  judge 
directed  the  jury  to  find  a  verdict  for  the  plaintiffs,  which 
they  did,  in  the  sum  of  four  hundred  and  forty  five  dollars  and 
fifteen  cents. 

The  defendants  now  appealed  from  the  judgment  upon  this 
verdict. 

Pierrepont  &  Stanley,  for  appellants.  I.  The  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  inas- 
much as  it  contains  no  averment  that  the  undertaking  was 
ever  delivered.  Before  delivery,  the  undertaking  was  not  a 
binding  contract.  (3  Kent's  Comm.,  453  ;  1  Parsons  on  Con- 
tracts,  399.)  The  word  "executed"  does  not  imply  delivery. 
(2  Rev.  Stats.,  22,  3d  cd. ;  Code,  §§  209,  211  ;  1  Johns. 
Cases,  114  ;  18  Wend.,  581 ;  2  Starkie  on  Ev.,  271  ;  Webster1 » 
Diet.) 

II.  There  was  no  evidence  of  ita  delivery  1 1  the  promisees. 
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Its  possession  by  plaintiffs  was  not  legal  evidence  of  its  deli- 
very to  Ward  &  Price.  The  production  of  a  deed  by  the 
grantee  is  prima  facie  evidence  of  its  delivery  to  him,  but  a 
production  by  a  third  person  is  not  evidence  of  its  delivery  to 
the  grantee.  (1  Greenl.  on  Ev.,  §  38.) 

III.  There  was  presumptive  evidence  that  the  undertaking 
never  was  delivered. 

IY.  The  complaint  does  not  allege  a  consideration  for  the 
undertaking.  The  consideration  recited  in  the  undertaking 
is  the  taking  of  the  property  claimed  by  the  sheriff.  Considered 
as  a  mere  consideration,  it  is  purely  future  and  executory,  and 
the  taking  of  the  property  should  therefore  have  been  averred. 
(Opinion  of  Justice  Woodruff,  in  Slack  v.  Heath,  1  Abbotts' 
Pr.  R.,  338  ;  1  Chitty's  Pleadings,  323.) 

Y.  The  undertaking  cannot  be  supported  as  given  in  pur- 
suance of  a  statute,  and  therefore  needing  no  other  considera- 
tion nor  allegation  of  one,  because  the  complaint  does  not 
contain  any  averment,  or  set  up  any  facts  which  show  that  the 
action  in  which  it  was  given  was  within  the  statute.  It  should 
contain  an  averment  that  it  was  given  in  an  action  brought  to 
recover  the  possession  of  personal  property,  or  facts  equivalent. 
(Gould  v.  Warren,  3  Wend.,  54  ;  Phillips  v.  Price,  3  Maule  & 
S.,  180 ;  1  Bos.  &  Pull.,  381,  n.)  The  recitals  in  the  undertak- 
ing are  such  as  are  contained  in  a  replevin  bond  ;  but  that  is 
not  an  averment  of  their  truth,  or  that  this  undertaking  was 
given  in  such  an  action.  In  Shaw  v.  Tobias,  (3  Comst.,  188,) 
Loomis  v.  Brown,  (16  Barb.,  325,)  and  King  v.  Gibbs,  (20 
Wend.,  502,)  the  circumstances  were  averred. 

VI.  The  undertaking  does  not  appear  to  have  been  a  statute 
security,  as  it  does  not  appear  to  have  been  approved  by  the 
sheriff,  as  required  by  section  209  of  the  Code.     (Burns  v. 
Eobins,  1  Code  R.,  62.) 

VII.  The  "  taking  of  the  said  property"  was  not  a  mere 
consideration  ;  it  was  more  ;  it  was  a  condition  precedent  to 
any  liability  of  the  promisees.     The  promisees  intended  that 
a   delivery   of  the   property  should   be    a    condition   prece- 
dent  to   their  -liability,    and    made    it   so  by   the    terms    of 
the  undertaking.     No  precise  words  are   requisite  to  consti- 
tute  a   condition.     (2  Parsons  on  Contracts,   39 ;   1    Chitty 
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on  Plead.,  353.)  The  words  by  which  conditions  prece- 
dent are  usually  created  are, — "  in  consideration  of,"  "  pro- 
vided," "  doing,"  "  performing,"  "  upon  condition."  Whether 
contracts  contain  a  condition,  does  not  depend  on  any  for- 
mal arrangement  of  the  words,  but  on  the  reason  and 
sense  of  the  thing  as  it  is  to  be  collected  from  the  whole  con- 
tract. (Ritchie  v.  Atkinson,  10  East,  295.)  Courts  seem 
to  agree  that  the  decision  must  always  depend  upon  the 
intention,  of  the  parties  to  be  collected  in  each  particular 
case  from  the  terms  of  the  agreement  itself,  and  from  the 
subject  matter  to  which  it  relates.  (2  Parson*  on  Con 
tracts,  39.) 

VIII.  There  is  no  averment  in  the  complaint,  of  the   plain- 
tiff's title  to  the  undertaking.     There  is  no  averment  that  it 
was  ever  in  the  possession  of  Ward  and  Price,  and  it  is  not 
referred  to  in  the  assignment.     A  fatal  objection  to  the  aver- 
ment in  the  complaint  being  construed  to  be  an  assignment 
of  the  undertaking,  is  that  it  appears  on  the  face  of  the  com- 
plaint  that  there   is  a  discrepancy  between   the   parties   to 
whom    the   undertaking  is   executed,   and  the   parties   who 
assign. 

IX.  There   was  no  evidence  of  the  plaintiff's  title  to  the 
undertaking.     The  undertaking  was  a  chose  in  action.     The 
undertaking  was  to  the  promisees  solely,  and  not  to  them  and 
their  assigns.     Possession  of  such  a  chose  in  action,  or  of  any 
chose  in  action,  except  negotiable  paper,  is  not  evidence  of 
title. 

X.  The  undertaking  is  joint  and  not  several,  and  the  rights 
of  the  promisees  are  joint  only,  and  an  assignment  by  two 
gave  no  right  of  action  to  the  plaintiffs.     Whenever  a  right  is 
given  to  two  or  more,  it  is  the  general  presumption  of  law 
that  it  is  a  joint  right.     (1  Parsons  onContracts,  11  ;  Hill  v. 
Tucker,  1  Taunt.,  1 ;  Ilatsall  v.  Griffith,  4  Tyr.,  487  ;  King  r. 
Hoare,  13  Mees.  &  TF.,499;  English  v.  Blundell,  8  Carr.  <t 
P.,  332 ;  Shcpar&s  Touchstone,  375.)     A  contract  with  seve- 
ral persons  for  the  payment  to  them  of  a  snm  of  money  is 
a   joint  contract   with   all,    and    all  the  payees  have  a  joint 
interest,  so  that  no  one  can  sue  alone  for  his  proportion.     (1 
Parians  on    Contracts,  12  :  Lane  v.  Drinkwater,  5  Tyr.,  40  ; 
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Byrne  v.  Fitzhugh,  5  Tyr.,  54;  Robertson  v.  Smith,  18  Johns., 
460  :  King  v.  Hoare,  13  Mees  &  W.  494 ;  Marshall  v.  Smith,  15 
Maine  R.,  17  ;  1  Chitty,  8, 10, 11 ;  Code,  §  119  ;  1  Saunders,  153 ; 
1  BurilVs  Pr.,  60.)  1.  The  rnle  is  that  covenants  are  to  be 
construed  according  to  the  interest  of  the  parties  appearing 
on  the  face  of  the  deed.  And  this  is  not  a  rule  of  law  but  a 
rule  of  construction  merely,  and  it  cannot  be  supposed  that 
such  a  rule  was  ever  laid  down  as  could  prevent  parties, 
whatever  words  they  might  use,  from  covenanting  in  a  dif- 
ferent manner.  (Keightley  v.  Watson,  3  Exchequer,  716 ; 
Sorsbie  v.  Parke,  12  Mees.  &  TF..  146.)  2.  The  rule  that  the 
rights  of  promisees  are  to  be  construed  to  be  joint  or  several, 
according  to  their  interest,  applies  only  to  the  interest  in  the 
contract,  and  not  to  any  sum  of  money  or  other  benefit  to  be 
received  from  it,  and  their  interest  must  appear  on  the  face 
of  the  deed.  (1  Parsons  on  Contracts,  14,  &  n.  ;  Anderson  v. 
Martindale,  1  East,  497 ;  English  v.  Blundell,  8  Carr.  &  P., 
332  ;  Hopkinson  v.  Lee,  6  Q.  £.,  971.)  3.  A  bond  cannot  be 
construed  to  be  several  by  reason  of  several  interests  if  it  be 
expressly  joint.  (Pearce  v.  Hitchcock,  2  Comst.,  390  ;  Arnold 
v.  Tallmadge,  19  Wend.,  527.)  4.  The  Code  has  not  changed 
the  law  as  to  the  rights  of  action  •  it  only  affects  remedies. 
If  the  contract  is  in  its  nature  joint,  all  the  promisees  must 
join,  for  they  are  united  in  interest,  as  partners  are  united. 
Sections  111  and  274  of  the  Code  do  not  affect  legal  rights 
created  and  vested  by  the  terms  of  the  contract.'  (Fullerton 
v.  Taylor,  6  How.,  Pr.  R.,  259.)  Courts  of  justice  can  only 
carry  into  effect  such  contracts  as  parties  have  made. 

XL  The  judgment  of  W.  H.  &  J.  II.  Harbeck  is  a  bar  to  a 
recovery  in  this  action.  (Robertson  v.  Smith,  18  Johns.  R., 
460.) 

J.  Larocque,  for  respondent. — I.  The  undertaking  not  being 
under  seal,  no  averment  of  delivery  to  any  one  is  required.  It 
was  produced  from  the  possession  of  the  plaintiffs  in  this  action 
on  the  trial.  (Code,  §  423.) 

II.  The  instrument  sued  upon  is  a  statutory  security,  and  in 
the  precise  form  prescribed  by  statute.  (Code,  §  209.)  In  con- 
struing it,  therefore,  the  effect  intended  by  the  section  of  the 
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statute  under  which  it  was  drawn  is  to  be  given  to  it.  The 
action  in  which  it  was  given  (before  that  nomenclature  was 
abolished  by  the  Code)  was  called  an  action  of  tort.  It  is  the 
same  thing  still.  The  Code  in  this,  as  in  a  majority  of  instan- 
ces, has  changed  the  name,  but  not  the  thing.  Torts  are 
always  joint  and  several.  Section  274  of  the  Code,  allowing 
separate  and  distinct  judgments  as  to  different  parties,  is  only 
declaratory  of  the  law  in  such  cases  as  it  existed  before  the 
Code.  It  would  be  absurd,  therefore,  to  give  such  a  construc- 
tion to  the  undertaking,  and  the  section  under  which  it  is  fra- 
med, as  would  render  it  absolutely  ineffectual  in  a  majority  of 
instances.  It  must  be  construed,  therefore,  as  a  joint  and  sev- 
eral security. 

III.  If  the  security  is  to  be  construed  as  a  joint  and  several 
security,  the  judgment  in  favor  of  the  Harbecks  can  be  no  bar 
to  a  recovery  in  this  action. 

IV.  No  proof  of  any  demand  was  necessary.    The  execution 
returned  nidla  bona  was  proved. 

V.  The  assignment  to  the  plaintiffs  was  of  the  judgment  in 
favor  of  Ward  and  Price,  in  the  action  in  which  the  underta- 
king was  given,    "  and  all  sums  of  money  that  may  be  had  or 
claimed  by  means  thereof,  or  on  any  proceedings  to  be  had 
thereupon."     This  language  is  certainly  broad  enough  to  em- 
brace the  remedy  upon  the  undertaking. 

VI.  The  undertaking  recites  its  own  consideration. 

VII.  The  assignment  to  the  plaintiffs  shows  a  consideration. 
They  were  the  attorneys,  besides,  of  Ward  and  Price,  and  enti- 
tled to  the  very  co»ts  for  which  the  judgment  was  rendered. 

BY  THE  COURT,*  HOFFMAN,  J. — The  case,  in  onr  opinion, 
turns  upon  the  decision  of  three  questions. 

1.  Whether  the  right  of  Ward  and  Price  to  sue  upon  the 
undertaking,  passed    to   the  plaintiffs   in  this  action,  by  the 
assignment  of  March  21,  1855. 

2.  Whether   the   complaint   is  sufficient,  and  whether  the 
alleged  defect  can  now  be  taken  advantage  of. 

3.  Whether  Ward   and    Price  could   have   sued  upon  tho 
undertaking  separately.    If  they  could  not,  of  course  the  plain- 

•    Oakley,  Ch.  J.,  and  Hoffman  and  SloMon,  J.  J. 
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tiffs  cannot.     And  this  question  also  involves  that  of  the  effect 
of  the  action  by  John  H.  and  William  H.  Harbeck. 

1.  It  seems  to  us  clear  that  Ward  and  Price,  having  in  fact  a 
separate  judgment  for  a  different  sum,  with  an  award  of  exe- 
cution in  their  separate  favor,  could  assign  and  have  assigned 
this  right  to  the  plaintiffs.  As  against  Keyser,  the  benefit  of 
the  judgment  passed  to  them,  with  every  right  to  recover  the 
demand  from  him  by  execution  or  supplementary  proceedings. 
(Code,  §  274). 

We  think  also  that  the  assignment  is  sufficient  to  transfer 
any  right  which  Ward  and  Price  had  upon  the  undertaking. 
That  was  for  the  payment  of  "  such  sum  as  may  for  any  cause 
be  recovered  against  the  plaintiff."  The  sum  of  $395  30  is 
adjudged  to  be  paid  to  these  defendants  by  the  plaintiff.  The 
assignment  transfers  that  debt,  which  the  sureties  have  cove- 
nanted to  pay.  It  is  a  sum  of  money  claimed  by  means  of  the 
judgment  assigned,  though  claimed  in  form  upon  the  underta- 
king. When  the  debt  is  assigned,  the  security  incidental  to 
it,  and  given  in  contemplation  of  its  arising,  must  follow  the 
debt.  The  principle  is  founded  in  the  cases  holding  that  the 
assignment  of  a  debt  secured  by  a  mortgage  passes  the  mort- 
gage, as  well  as  in  other  authorities  establishing  a  similar 
doctrine.  (10  Smedes  &  Marshall,  631  ;  Curtis  v.  Tyler,  9 
Paige,  432). 

We  conclude,  that  if  the  undertaking  had  been  executed  to 
Ward  and  Price  alone,  the  assignment  to  the  plaintiffs  of  the 
judgment  would  have  transferred  the  right  to  it. 

2.  The  second  question  relates  to  the  sufficiency  of  the  com- 
plaint. It  is  objected  that  there  is  no  averment  of  the  plain- 
tiff's title  to  the  undertaking,  or  of  their  right  to  bring  the 
action  ;  no  averment  or  proof  of  a  consideration  for  the  under- 
taking; no  averment  of  a  delivery  to  the  assignors;  and  no 
averment  or  facts  stated,  to  show  that  the  action  in  which  the 
undertaking  was  given  was  within  the  statute. 

The  decision  of  the  Common  Pleas  in  the  case  of  Slack  a. 
Heath,  (1  Abbotts'  Pr.  /£.,  334),  which  has  been  cited,  is 
almost  precisely  in  point,  and  would  settle  these  questions 
against  the  defendants.  Mr.  Justice  Woodruff  however  dis- 

O 

sented.     No  proof  had  been  given  at  the  trial,  but  the  case 
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came  up  on  a  motion  to  dismiss  the  complaint  as  not  showing 
a  good  cause  of  action,  which  motion  had  been  denied,  and  the 
jury  directed  to  find  for  the  plaintiff.  The  learned  judge  who 
dissented,  stated  the  question  to  be, — "Whether  the  judge 
was  warranted  in  charging  the  jury,  that  upon  the  admitted 
facts  stated  in  the  complaint,  and  without  even  the  production 
of  the  alleged  undertaking,  the  plaintiff  was  entitled  to  recover." 
"  It  seems  to  me  plain  that  unless  there  is  enough  to  show  on 
the  complaint,  that  the  undertaking  was  given  and  receive! 
under  section  211  of  the  Code,  the  plaintiff  has  failed  to  show 
a  cause  of  action."  The  defect  was  in  not  averring  that  the 
bond  was  taken  in  and  for  the  prosecution  of  an  action  of 
replevin  ;  now  claim  and  delivery. 

Without  expressing  an  opinion  upon  the  point  as  it  was 
nakedly  presented  in  Slack  a.  Heath,  this  case  presents  facts 
which  may  authorize  a  decision  consistently  with  the  dissent- 
ing opinion.  The  undertaking  was  produced  at  the  trial  by 
the  plaintiffs.  And  here  a  section  of  the  Code  not  noticed  in 
the  argument  is  of  some  moment.  Section  423  directs  that 
undertakings  in  cases  of  claim  and  delivery  shall  be  delivered 
by  the  sheriff  to  the  parties  respectively  for  whose  benefit  they 
are  taken.  A  delivery  enjoined  by  law  may  be  inferred.  This 
meets  one  of  the  defendant's  points. 

Again,  it  was  admitted  on  the  trial,  that  the  action  in  which 
the  undertaking  was  given,  was  the  action  of  Keyser  a.  Har- 
beck,  and  the  pleadings,  proceedings  and  judgment  in  that 
action  are  in  evidence  here,  that  that  was  an  action  of  claim 
and  delivery.  The  case  then  as  made  upon  the  evidence, 
combined  with  the  complaint,  answers  the  objection  in  point 
of  fact,  assuming  it  to  have  been  a  valid  one  upon  demurrer. 
Section  173  of  the  Code  appears  then  to  apply  and  to  sanc- 
tion an  amendment,  so  as  to  conform  the  pleadings  to  the 
proofs.  We  cannot  doubt  that  if  the  plaintiff  had  applied  at 
the  trial  to  amend  his  complaint  by  inserting  an  allegation  that 
the  undertaking  was  given  in  an  action  of  claim  and  delivery 
commenced  under  section  206  of  the  Code,  and  was  given  pur- 
Buant  to  section  209,  tho  judge  would  have  been  bound  to 
permit  it.  The  question  is  whether  on  appeal,  the  general 
term  may  not  order  it  to  be  done  or  treat  it  as  done. 
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Section  173  of  the  Code  provides  that  the  court  may,  before 
or  after  judgment,  in  furtherance  of  justice,  and  on  such  terms 
as  may  be  proper,  amend  any  pleading  or  proceeding,  by,  tfcc., 
or,  when  the  amendment  does  not  substantially  change  the 
claim  or  defence,  by  conforming  the  pleading  or  proceeding 
to  the  facts  proved.  The  authorities  we  have  referred  to  are 
as  follows. 

In  Rayner  v.  Clark,  (7  JBarb.,  582),  in  the  fifth  district,  the 
action  was  upon  a  bond  given  upon  the  arrest  of  Clark  upon 
attachment  for  contempt.  The  complaint  wras  defective  in  not 
connecting  the  plaintiff  with  the  attachment  proceedings,  and 
showing  how  and  to  what  extent  he  was  aggrieved  by  the  acts 
of  the  defendant.  A  judgment  had  been  ordered  upon  a 
frivolous  answer  and  an  assessment  of  damages.  Judgment 
was  entered  upon  this  and  an  appeal  taken.  The  court  con- 
sidered the  complaint  defective  ;  that  the  consequence  would 
be  that  the  plaintiff  must  be  placed  in  the  same  situation  as  he 
was  in  when  the  answer  was  stricken  out.  He  could  then 
have  got  leave  to  amend,  and  there  was  no  good  objection  to 
granting  the  same  relief  then  which  he  could  have  had  on 
special  motion.  Such  relief  was  granted  in  the  order. 

In  Clark  v.  Daly,  (20  JBarb.,  67),  section  173  was  referred 
to.  It  was  observed  that  whether  an  amendment  should  be 
ordered  at  general  term  and  without  formal  notice  of  motion  for 
that  purpose,  or  on  notice  as  a  special  motion,  was  a  question  of 
practice  not  entirely  settled.  The  remarks  of  Justice  Duer  in 
Gunter  v.  Catlin  (11  N.  T.  Leg.  Obs.<  209)  were  quoted.  And  the 
court  conclude, — "  that  where  the  amendment  is  only  to  con- 
form the  pleadings  to  the  facts  specifically  found  by  the  court, 
and  where  the  record  furnishes  the  only  ground  for  or  against 
the  amendment,  a  motion  is  quite  unnecessary."  And  an  order 
was  made  affirming  the  judgment,  with  costs,  with  liberty  to 
the  plaintiff  to  amend  his  complaint.  The  amended  count  should 
set  out  the  original  contract  as  in  the  first  count,  aver  that  an 
extension  of  the  time  of  performance  until  October  1,  1853, 
had  been  agreed  upon,  and  a  readiness  to  fulfil  on  that  day. 

In  Bate  v.  Graham  (1  Kern.,  237)  the  court  say, — "  If  the 
complaint  had  been  demurred  to,  for  not  stating  facts  sufficient 
to  constitute  a  cause  of  action,  we  do  not  see  how  it  could  have 
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been  sustained."  The  defect  was  that  a  creditor  brought  an 
action  to  set  aside  an  alleged  fraudulent  sale  of  personal  prop- 
erty by  a  testator,  without  averring  that  the  executor  refused 
to  impeach  it,  or  had  supported  it  Tiie  answer  of  the  execu- 
tor supplied  the  defect,  insisting  that  the  sale  ought  not  to  be 
set  aside.  And  the  Court  of  Appeals  held,  that  the  defect 
should  be  deemed  supplied  under  section  173,  on  the  ground 
that  the  court  below  should  have  permitted  or  ordered  an 
amendment 

ID  Brown  v.  Cole  (I  E.  D,  Smith's  C.  P.  72.,  265)  the  Court 
of  Common  Pleas  express  the  opinion  that  the  general  term, 
as  a  mere  appellate  tribunal,  ought  not  to  order  amendments 
of  this  nature,  and  this  in  a  case  in  which  it  thought  that 
an  application  at  special  term,  after  a  referee's  report,  would 
have  been  successful.  This  we  understand  is  the  general  rule 
adopted  in  that  court. 

Section  148  of  the  Code  indeed  permits  an  objection  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  to  be  taken  in  some  other  way,  and  at  some 
other  stage  of  the  cause  than  upon  demurrer  or  answer.  The 
omission  so  to  take  it,  is  not  a  waiver.  It  might  have  been 
taken  formerly  by  motion  in  arrest  of  judgment.*  This  pro- 
ceeding is  not  now  allowable  in  practice.  But  we  will  assume 
that  it  is  an  objection  which  may  be  taken  on  appeal  from  a 
judgment  (7  Barb.,  582). 

We  may  also  notice  section  172,  by  which  after  the  decision 
upon  a  demurrer  either  at  general  or  special  term,  the  court 
may  allow  the  party  to  plead  in  upon  terms.  The  general 
tenor  of  the  Code  undoubtedly  is,  to  consider  upon  an  appeal 
the  general  term  as  simply  a  revisory  tribunal,  to  act  upon  the 
record  or  case  as  it  finds  it,  and  to  affirm,  rcvorse  or  modify 
the  judgment  or  order  in  the  respect  mentioned  in  the  notice 
of  appeal,  and  as  to  any  or  all  the  parties.  It  possesses  also 
the  additional  power  of  relieving  any  intermediate  order  in- 
volving the  merits,  and  affecting  the  judgment. 

But  the  decision  of  the  Court  of  Appeals  seems  to  warrant 
this  court,  as  it  would  that  court,  to  consider  the  amendment 
suggested,  as  in  fact  made,  or  to  disregard  it  If  the  counsel 

•  Compare  Snell  «.  Sneli,  Ante,  426. 
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of  the  plaintiff  considers  himself  safe  under  that  authority,  he 
may  take  an  affirmation  of  the  judgment  at  once.  We  do  not 
consider  ourselves  as  warranted  in  reversing  it  upon  the  ground 
suggested.  If  the  counsel  should  deem  it  prudent  to  apply  for 
an  amendment  at  special  term,  he  can  do  so,  and  have  the 
affirmation  of  the  judgment  here  suspended. 

3.  The  next  question  is  whether  the  plaintiffs  can  sue  upon  this 
undertaking  without  making  the  other  obligees  or  promisees  par- 
ties. The  leading  cases  upon  this  point,  irrespective  of  the  Code, 
are  as  follows.  Engs  v.  Donnithorne,  (2  Burr.,  1190 ;)  Sorsbie  v. 
Park,  (12  Mees  &  TF.,  146 ;)  Knightly  v.  Watson,  (3  Each.  It., 
716 ;)  (Shepard's  Touchstone,  by  Preston,  166 ;)  Ehle  v.  Purdey, 
(6  Wend.,  629  ;)  Dean  v.  Hitchcock,  (2  Comst.,  388.)  See  also 
the  authorities  cited  in  Platt  on  Covenants,  123,  et  sey. 

Lord  Mansfield  in  the  case  from  Burrows,  says,  "  The  lan- 
guage of  several ty  or  joinder,  and  not  the  interest  is  the  test 
of  the  quality  of  the  covenant  quoad  covenantors."  And  the 
same  rule  governs  as  to  covenantees.  It  has  been  held  in  a 
series  of  cases,  says  Mr.  Parsons,  that  the  interest  which  the 
covenantees  take  by  the  covenant,  quite  irrespective  of  the 
words  of  severally  or  joinder,  is  the  decisive  test.  But  the 
correct  rule,  as  stated  by  Mr.  Preston,  is  that  by  express  words 
indicative  of  the  intention,  a  covenant  may  be  joint  or  joint 
and  several  to  or  with  the  covenantors  or  covenantees,  notwith- 
standing the  interests  are  several.  Where  the  words  are  am- 
biguous, they  will  be  construed  according  to  the  interest. 

In  Knightly  v.  Watson,  (3  ExcJi.  R.,  716),  Pollock,  Baron, 
said,  "  The  rule  is,  that  a  covenant  cannot  be  treated  as  joint 
or  several  at  the  option  of  the  covenantee.  If  a  covenant  be 
so  constructed  as  to  be  ambiguous,  that  is,  so  as  to  serve  either 
the  one  view  or  the  other,  then  it  will  be  joint  if  the  interest 
be  joint,  and  it  will  be  several  if  the  interest  be  several.  '  On 
the  other  hand,  if  it  be  in  its  terms  unmistakably  joint,  then 
although  the  interest  be  several,  all  the  parties  must  be  joined 
in  the  action.  So  if  the  covenant  be  made  clearly  several,  the 
action  must  be  several,  although  the  interest  be  joint.  It  is  a 
question  of  construction.  See  also,  Ehle  v.  Purdy,  (6  Wend.,  629). 

In  Pearce  v.  Hitchcock,  (2  Comst.,  388,)  upon  an  attach- 
ment under  the  absconding  debtor  act,  the  defendant  executed 
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to  the  plaintiffs  and  to  Peter  V.  Lane,  William  B.  Guild,  and 
Ziba  N.  Kitchen,  (three  other  creditors  who  had  come  in 
under  the  attachment,)  a  bond  in  double  the  amount  sworn  to 
by  all  the  attaching  creditors,  and  conditioned  to  pay  to 
each  of  the  attaching  creditors  the  amount  justly  due  to  him 
from  said  Condit  and  Peck.  The  declaration  set  forth  the 
indebtedness  of  these  parties  to  the  plaintiffs,  and  concluded 
with  the  usual  averments  of  the  forfeiture  of  the  bond,  &c. 
On  demurrer  for  non-joinder  of  all  the  attaching  creditors, 
the  Common  Pleas  on  the  authority  of  Arnold  v.  Talmadge, 
(19  Wend.,  627,)  held  the  objection  fatal.  On  appeal,  Chief 
Justice  Jewett  said,  that  at  the  common  law  the  objection  would 
be  decisive.  lie  states  that  the  correct  rule  was  laid  down 
by  Gibbs,  C.  J.,  in  James  v.  Emery,  (5  Price,  533,)  with  the 
qualification  stated  by  Mr.  Preston.  "  That  rule  is,  that  a 
covenant  will  be  construed  to  be  joint  or  several  according  to 
the  interest  of  the  parties  appearing  upon  the  face  of  the  deed, 
if  tlte  word-s  are  capable  of  that  construction  •  not  that  it  will 
be  construed  to  be  several  by  reason  of  several  interests,  if  it 
be  expressly  joint.  I  think  that  is  the  true  distinction.  In 
this  case  although  we  can  see  from  the  recitals  in  the  bond 
that  the  obligees  had  separate  and  distinct  interests,  yet  it  is 
expressly  joint,  and  the  words  of  it  will  not  admit  it  to  be 
construed  as  a  several  bond.  Therefore  by  the  rule  of  the 
common  law,  the  action  could  not  be  sustained,  if  all  are  liv- 
ing, in  the  names  of  any  member  of  the  obligees  less  than  all." 
lie  then  proceeds  to  determine  that  the  statute  (2  Itev.  Stats., 
12,  §  57,)  created  an  exception  to  the  rule,  and  enabled  the 
plaintiffs  to  sue  for  their  separate  interests.  Arnold  v.  Tal- 
madge is  overruled. 

Mr.  Justice  Bronson  dissented  as  to  this  latter  point,  but 
repeated  the  rule  as  stated  by  the  presiding  judge  with  equal 
precision.  The  covenant  will  be  construed  to  be  joint  or  seve- 
ral, according  to  the  interest  of  the  parties  appearing  on  the 
face  of  the  deed,  if  the  words  are  capable  of  that  construction  ; 
but  it  cannot  be  construed  to  bo  several  by  reason  of  several 
interests,  if  it  be  expressly  joint." 

I  assume,  therefore,  that  upon  demurrer  to  this  complaint, 
the  objection  would  be  good.     The  whole  frame  of  the  under- 
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taking  is  a  responsibility  to  the  five  defendants  named  in  the 
title,  without  a  word  to  import  a  separate  interest;  and  to 
treat  it  as  on  its  face  a  disjunctive  liability,  as  facts  might  after- 
wards occur,  would  be  contrary  to  sound  rules  of  pleading. 

But  the  objection  is  one  of  a  non-joinder  of  proper  parties, 
and  admitting  it  to  have  been  ground  of  arrest  of  judgment 
before  the  Code,  yet  sections  144,  147,  148  apply,  and  settle 
that  it  is  too  late  now  to  take  the  objection,  as  it  does  not  go 
either  to  the  jurisdiction,  or  to  show  the  entire  want  of  a  cause 
of  action. 

The  remaining  point  on  the  part  of  the  defendant,  is  the 
effect  of  the  judgment  in  favor  of  the  Harbecks  upon  the 
undertaking,  and  payment  of  the  amount  recovered  by  them. 
This  is  set  up,  in  the  answer  of  the  defendant  Coleman,  as  a 
bar. 

If  plead  as  a  former  judgment,  the  answer  to  its  availability 
is,  that  it  is  not  between  the  same  parties,  nor  in  point  of  fact 
for  the  same  cause  of  action.  That  cause  of  action  was  sepa- 
rated by  the  judgment  of  the  general  term,  and  made  distinct 
for  one  sum  in  favor  of  the  Harbecks,  and  for  another  in  favor 
of  the  present  plaintiffs. 

Nor  can  it  be  set  up  as  a  payment  or  satisfaction,  for  the 
same  reason.  Another  reply  is,  that  had  the  action  been 
brought  in  the  names  of  all  the  promisees  in  the  undertaking, 
and  upon  answer,  or  evidence,  all  the  facts  now  developed  had 
been  made  out,  the  judgment  could  have  been  in  favor  of 
some  of  the  plaintiffs,  namely,  those  now  suing,  and  against 
the  others.  (Code,  §  274).  The  result  which  would  then  have 
been  reached  is  precisely  the  same  as  is  attained  in  the  present 
suit. 

We  consider  that  the  judgment  must  be  affirmed,  with  costs 
on  the  appeal,  but  the  plaintiffs  may  apply  as  before  sug- 
gested, if  so  advised. 
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Supreme  Court,  Second  District ;  Special  Term,  November,  1856. 

EXCUSABLE  NEGLECT. — PROCEEDINGS  TO  COMPEL  DETERMINATION 
OF  CLAIMS  TO  REAL  PROPERTY. 

Where,  upon  a  motion  to  open  a  regular  judgment  entered  upon  failure  to  answer, 
it  appeared  that  an  answer  was  prepared  by  defendant's  counsel  in  due  season, 
but  was  not  served,  for  the  reason  that  he  believed  plaintiff's  proceedings  to  be 
irregular, —  that  defendant's  counsel  made  repeated  efforts  to  see  plaintiffs  person- 
ally, in  order  to  have  the  irregularity  corrected,  but  was  unsuccessful, — and  that 
he  understood  from  plaintiffs'  attorney  that  no  further  steps  would  be  taken  until 
be  could  have  an  interview  with  plaintiffs, — Held,  that  this  was  a  case  of  surprise 
or  excusable  neglect  authorizing  the  court  to  open  the  judgment  upon  terms. 

Since  the  act  of  1855,  {Laws,  943,  ch.  511,)  relating  to  the  proceedings  authorized 
by  the  Revised  Statutes,  (2  Rev.  Stats.,  tit.  2,  pt.  3,  ch.  5,)  to  compel  a  determi- 
nation of  claims  relative  to  real  property,  those  proceedings  have  lost  the  mere 
statutory  character  they  once  possessed,  and  arc  become  an  action  regulated  by 
the  Code. 

The  court  has  power  to  open  a  judgment  entered  upon  failure  to  answer,  in  such 
an  action. 

Motion  to  open  a  judgment  entered  upon  failure  to  answer 
and  to  allow  defendant  to  answer. 

This  action  was  brought  by  Abijah  Mann,  Jr.,  and  Charles 
A.  Mann  against  David  Provost.  It  was  an  action  to  compel 
the  determination  of  a  claim  made  by  defendant  to  certain 
real  estate  owned  and  possessed  by  the  plaintiffs,  at  Green 
Point,  Kings  County.  It  was  a  proceeding  "  to  compel  the 
determination  of  claims  to  real  property,"  according  to  Title  2, 
of  Chapter  6,  of  Part  3,  of  the  Revised  Statutes,  (2  Rev.  Stats., 
312,  §  1),  and  was  prosecuted  by  action  pursuant  to  section 
449  of  the  Code.  The  proceedings  had  were  in  conformity 
with  the  act  of  1855,  to  amend  the  Revised  Statutes  on  that 
eubject,  (Laws  of  1855,  943,  ch.  511).  The  summons  and  com- 
plaint were  duly  served  upon  the  defendant.  The  summons 
required  the  defendant  to  appear  and  answer  within  twenty 
days.  He  did  not  appear  and  answer  within  forty  days.  The 
plaintiffs  thereupon  filed  proof  of  the  service  and  of  the  failure 
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to  answer,  and,  pursuant  to  section  6,  title  2,  as  amended  by 
section  3  of  the  act  of  1855,  entered  with  the  clerk  a  judg- 
ment of  the  court,  as  of  course,  whereby  the  defendant  and 
all  persons  claiming  under  him  by  title  accruing  subsequent 
to  February  12,  1856,  (the  day  when  the  summons  and  com- 
plaint were  served),  were  forever  barred  from  all  claim  to  any 
estate  of  inheritance  or  of  freehold  in  the  premises,  or  any  part 
thereof. 

The  defendant  now  moved  to  open  that  default  and  vacate 
the  judgment,  and  to  be  allowed  to  put  in  his  answer,  and  go 
to  trial.  His  affidavits  established  the  fact  that  his  answer  was 
prepared  before  the  default  and  judgment ;  but  that  it  was  not 
served  for  the  reason  that  his  counsel  deemed  the  plaintiffs' 
proceedings  irregular  in  requiring  an  answer  within  twenty 
days  and  in  other  respects.  lie  called  repeatedly  on  the 
plaintiffs  for  the  purpose  of  having  irregularities  corrected ; 
but  did  not  see  them.  But  he  obtained  the  impression  from 
the  plaintiffs'  attorney,  whom  he  did  see,  that  the  plaintiff,  A. 
Mann,  Jr.,  who  had  charge  of  the  proceedings,  would  take  no 
farther  steps  till  after  defendant's  counsel  had  seen  him.  It 
did  not  appear  that  Mr.  Mann  was  informed  of  the  fact  that 
defendant's  counsel  had  called  on  him. 

There  was  evidence  on  the  part  of  the  plaintiffs  tending  to 
show  that  the  claim  made  by  defendant  to  the  lands  in  question 
was  an  unfounded  one,  and  made  for  the  purpose  of  throwing 
a  cloud  on  the  plaintiffs'  title,  and  compelling  a  compromise. 

W.  Fullerton,  for  the  motion. 
A.  Mann,  Jr.,  for  plaintiffs. 

BIRDSEYE,  J. — I  am  satisfied  that  the  failure  to  serve  the 
answer  arose  from  desire  entertained  by  defendant's  counsel 
in  good  faith,  to  correct  what  he  believed  to  be  an  irregularity, 
and  thus  to  expedite  the  proceedings.  The  defendant  is  not  in 
any  manner  connected  with  the  delay.  I  cannot  resist  the 
conclusion  that  here  is  a  case  of  surprise  or  excusable  neglect, 
calling  for  the  interposition  of  the  court,  if  there  is  any  legal 
authority  for  granting  it.  The  counsel,  acting  in  good  faith, 
suffered  the  default.  I  cannot  examine  the  merits  of  the 
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defendant's  case,  and  for  an  apparent  want  of  them,  refuse  him 
the  usual  opportunity  of  establishing  his  claim  by  the  ordinary 
proceedings  of  answer  and  trial, — he  having  made  the  usual 
general  affidavit  of  merits. 

The  main  question  presented  is  whether  this  court  can  inter- 
pose to  open  this  default.  The  sixth  section  of  the  statute,  as 
now  amended,  declares  that  a  judgment,  such  as  this  is,  shall 
forever  bar  the  defendant,  and  all  claiming  under  him,  from 
all  claim  to  any  estate  of  inheritance  or  freehold  in  the  premi- 
ses. It  is  insisted  by  the  plaintiffs  that  this  proceeding  is 
regulated  solely  by  the  statute  ;  that  the  statute  confers  no 
authority  to  open  judgments,  or  set  aside  defaults, — and  that,  as 
by  statute,  the  judgment  is  entered  by  the  party,  as  of  course, 
and  without  the  intervention  of  the  court,  so  the  court  has  no 
dispensing  power  to  interfere  with  it.  And  the  case  is  likened 
to  that  of  a  party  who  has  failed  to  appeal  from  a  judgment 
against  him  within  the  time  presented  by  law. 

There  is  force  in  this  argument,  and  it  is  supported  by  the 
intimation  of  the  court  in  Williams  v.  Cox,  (6  Wend.,  519). 
There  the  court  set  aside  a  default  for  not  appearing  and 
pleading  to  the  title,  but  no  judgment  had  been  entered  ;  and 
they  seem  to  have  inclined  to  the  opinion  that  if  the  judg- 
ment had  been  entered,  it  would  have  been  beyond  their  power 
to  set  aside,  and  would  have  barred  the  claim  of  the  defendant 
forever.  The  proceedings  in  that  case  were,  however,  merely 
statutory.  If  they  would  at  any  future  stage  have  resulted  in 
an  action  of  ejectment,  they  had  not  then  done  so,  but  depended 
solely  on  the  statute.  Now,  by  section  449  of  the  Code,  the 
remedy  of  an  action  is  substituted  for  the  anomalous  proceed- 
ings prescribed  by  the  Revised  Statutes;  for,  I  think,  the 
word  "may"  in  this  section  is  to  be  read  u  shall."  The  statute 
directs  the  thing  to  be  done  for  the  sake  of  justice  and  tho 
public  benefit  and  convenience,  in  order  to  take  away  tho 
abnormal  character  given  to  the  proceedings  by  the  original 
law,  and  conform  them  to  the  ordinary  course  of  proceedings 
in  courts  of  justice.  (Dwarria  on  Statutes,  712). 

I  am  aware  that  it  has  been  held,  that  there  were  insuperable 
objections  to  taking  the  proceedings  pointed  out  by  the  Revised 
Statutes  by  an  action  under  the  Code.  (Crane  v.  Sawyer,  5  How. 
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Pr.  R.,  372).  The  contrary,  however,  was  held  in  Hammond 
v.  Tillotson,  (18  Barb.,  332),  after  a  careful  examination  of  the 
statutes.  And  whatever  difficulty  existed  before  is  removed} 
I  apprehend,  by  the  act  of  1855.  That  act  seems  to  have  been 
passed  in  view  of  these  two  decisions,  and  with  intent  to  remove 
the  various  obstacles  found  to  result  from  the  attempt  to  unite 
two  incongruous  systems ;  and  though  there  is  yet  an  apparent 
conflict  between  the  special  provision  in  the  Revised  Statutes, 
and  the  general  directions  of  the  Code,  as  to  the  time  for 
appearing  and  answering,  it  was  properly  admitted  at  the 
argument  that  it  passed  away  upon  a  critical  examination  of 
the  statute. 

By  the  act  of  1855,  the  person  in  whose  behalf  the  notice 
mentioned  in  the  Revised  Statutes  shall  have  been  served,  shall 
be  called  the  plaintiff,  and  the  other  party  the  defendant. 
The  defendant  may,  in  his  answer,  allege  certain  matters  in 
bar  of  all  further  proceedings.  The  plaintiff  is  to  reply  to 
such  answer  within  twenty  days.  The  issues  thus  formed  are 
to  be  tried  in  the  same  manner  as  issues  in  other  personal 
actions  are  required  to  be  tried,  and  the  successful  party  shall 
be  entitled  to  judgment  for  such  relief  as  he  shall  be  entitled 
to,  with  costs  as  in  other  personal  actions  under  the  Code.  It 
is  also  to  be  noted  that,  by  section  308  of  the  Code,  an  ad- 
ditional allowance  may  be  given  to  the  successful  party  in 
proceedings  to  compel  the  determination  of  claims  to  real 
property.  And  by  sections  304  and  305,  the  successful  party 
is  entitled  to  the  specific  costs  fixed  by  law  when  a  claim  of 
title  to  real  property  arises  on  the  pleadings. 

On  a  view  of  all  these  provisions  of  the  several  statutes,  I 
am  constrained  to  the  conclusion  that  these  proceedings  have 
lost  the  mere  statutory  character  they  once  possessed.  That 
they  are  now,  to  most  if  not  all  intents,  an  action  within  sec- 
tion 2  of  the  Code.  That  the  relief  sought  is  special,  and 
some  of  the  proceedings  are  peculiar,  and  required  to  conform 
to  the  provisions  of  a  particular  statute,  does  not  warrant  a 
different  conclusion.  For  no  one  doubts  that  proceedings  to 
foreclose  a  mortgage,  or  obtain  a  partition  or  sale  of  land,  or 
for  waste,  are,  within  the  meaning  of  the  Code,  actions. 

If  the  present  proceedings  are  an  action,  then  this  court, 
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by  section  174  of  the  Code,  possess  the  power  to  relieve  the 
defendant  from  the  judgment  taken  against  him,  through  mis- 
take, surprise  or  excusable  neglect.  But  as  the  plaintiff's 
proceedings  are  regular  in  all  respects,  the  judgment  can 
only  be  set  aside  on  terms.  The  defendant  must  pay  the  costs 
of  entering  up  the  judgment,  and  ten  dollars  costs  of  opposing 
this  motion.  He  must  also,  as  required  by  section  6  of  the  pre- 
sent law,  set  forth  in  his  answer  the  title  claimed  by  him  in  the 
premises ;  to  the  end  that  the  present  suit  may  determine  not 
merely  the  possession,  but  the  conflicting  claims  of  the  parties 
to  the  lands  in  dispute.  The  plaintiffs  may  also  have  the  date 
of  the  issue  fixed  as  of  the  day  when  the  answer  was  originally 
due  ;  or  at  their  election,  may  have  the  case  referred  for  hear- 
ing and  decision. 


THE  PEOPLE  on  the  relation  of  DEMAREST   a.  LAWS. 
Supreme  Court,  Second  District ;  Special  Term,  November,  1 856. 

ADMINISTRATION    BOND. — DEMURRER  TO  ANSWER. — IRRELEVANT 

MATTER. 

An  action  prosecuted  under  Laws  of  1830,  ch.  320,  $  23.  (2  Rev.  Stat*.,  4  «/..  300, 
$  19.)  upon  an  administration  bond,  made  to  the  people  of  the  State,  under  the 
provisions  of  2  Revised  Statutes,  77,  $  42,  should  be  brought  in  the  name  of  the 
People. 

What  defences  ar«  sufficient,  and  what  arc  insufficient,  in  an  action  upon  an 
adminutration  bond,  prosecuted  by  a  creditor  by  leave  of  the  Surrogate,  for 
failure  of  the  administrator  to  pay  a  debt  which  the  Surrogate  has  decreed  that 
he  shall  pay. 

No  notice  is  necessary  to  be  given  to  sureties  of  an  administrator,  of  proceedings 
before  the  Surrogate  to  compel  an  administrator  to  pay  a  debt  of  the  intestate. 

Demurrer  to  portions  of  an  answer,  and  motion  to  strike  out 
other  portions  as  irrelevant  and  redundant. 

This  action  was  brought  by  the  People  upon  the  relation 
of  Henry  Demarest,  against  George  Laws,  John  Bennett,  and 
John  Montgomery.  The  action  was  upon  an  administration 
bond,  given  in  1852  by  the  three  defendants,  upon  the  ap- 
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pointment  of  George  Laws  to  be  administrator  of  the  estate  of 
David  E.  Hosier. 

The  complaint,  after  setting  out  the  making  of  the  bond 
and  the  contents  of  it  in  the  usual  way,  averred  that  Demarest, 
the  relator,  being  a  creditor  of  Hosier,  procured  a  citation  to 
be  issued  by  the  surrogate  of  Kings  County,  by  whom  the 
appointment  of  Laws  as  administrator  was  made,  requiring 
him  to  appear  before  the  surrogate  and  show  cause  why  he 
should  not  be  decreed  to  pay  the  amount  of  relator's  claim — 
nine  hundred  and  forty-nine  dollars  and  thirty-five  cents ;  that 
the  administrator  having  appeared,  he  was  on  further  proceed- 
ings decreed,  August  16,  1855,  to  pay  the  debt  claimed,  out 
of  the  assets  of  Hosier  or  otherwise, — that  he  failed  to  make 
the  payment  decreed, — and  that  upon  proof  of  his  refusal  the 
surrogate  directed  that  the  bond  should  be  prosecuted,  and 
that  the  amount  of  the  debt,  interest  and  costs  should  be  col- 
lected upon  it,  and  applied  to  the  satisfaction  of  the  decree  ; 
&c.,  &c. 

The  answer  of  defendants  was  in  substance  as  follows : — 

1.  A  general  denial. 

2.  That  the  relator  had  no  valid  claim  against  the  estate  of 
Hosier. 

3.  That  there  were  not  any  funds  or  assets  belonging  to  the 
estate  of  Hosier,  and  had  been  none  since  his  death. 

4.  That  the  relator  had  not  taken  the  proper  proceedings  to 
charge  the  administrator  as  claimed. 

5.  "  That  no  notice  of  any  proceedings  upon  which  said 
pretended  order  of  August  16,  1855,  was  made,  was  served 
upon  or  received  by  said  Laws,  or  either  of  said  defendants, 
that  said  surrogate  had  no  jurisdiction  in  the  premises    by 
reason  thereof,  and  that  said  pretended  order  is  invalid  and  of 
no  effect." 

The  plaintiffs  demurred  to  the  second  and  third  defences 
get  up,  for  insufficiency  ;  on  the  ground  that  the  decree  of  the 
surrogate  conclusively  established  that  there  was  a  valid  claim, 
and  that  there  were  assets. 

The  plaintiffs  also  moved  to  strike  out  the  fifth  defence  as 
irrelevant. 

The  demurrer  and  the  motion  were  heard  together. 
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C.  Smith,  for  plaintiffs. 
H.  D.  Birdsall,  for  defendants. 

BIRDSEYE,  J. — The  objection,  so  strenuously  urged  by  the 
counsel  for  the  defendants,  that  this  action  is  wrongly  brought 
in  the  name  of  the  People,  cannot  avail  him — And  for  two 
reasons : — 

The  Code,  (§  144,  subd.  4,)  allows  a  demurrer  to  the  com- 
plaint when  it  appears  on  the  face  of  it  that  there  is  a  defect 
of  parties,  plaintiff  or  defendant.  And  by  section  148,  the 
failure  to  take  that  objection,  either  by  demurrer  or  answer, 
(neither  of  which  has  been  done  in  this  case,)  is  a  waiver 
of  it. 

But,  again,  the  action  is  rightly  brought  in  its  present  form. 
The  bond  sued  upon  was  a  contract  made  to  the  people  of  the 
State.  (2  Rev.  State.  77,  §  42.)  It  is  prosecuted,  under  sec- 
tion 23,  of  chapter  320,  of  the  laws  of  1830,  (see  same  in  2 
Rev.  State.,  4  ed.,  300,  301,  §  19,)  by  order  of  the  surrogate, 
and  for  the  benefit  of  a  creditor  of  the  intestate's  estate  who 
has  obtained  a  decree  against  the  administrator  for  the  pay- 
ment of  a  debt  But  the  bond  is  still  a  contract  with  the 
people  of  the  State.  They  will  still  hold  it,  after  the  collec- 
tion of  that  decree  in  this  suit,  for  the  benefit  of  all  other 
persons  who  may  have  claims  against  this  estate,  similar  to 
those  of  the  relator.  The  surrogate's  order  is  a  mere  order 
upon  the  prosecution  of  the  bond  ;  not  for  an  assignment  of  it. 
The  case  is  not  like  that  of  Baggott  v.  Boulger,  (2  Duer,  160.) 
There,  after  the  decree  had  been  made  by  the  surrogate  for 
the  payment  of  money  by  the  administratrix,  a  certificate, 
pursuant  to  section  63,  of  chapter  460,  of  the  laws  of  1837, 
(see  2  Rev.  State.,  4  ed.,  421,  §  17,)  was  made  by  the  surro- 
gate ;  and  it  having  been  filed  and  docketed  in  the  county 
clerk's  office,  an  execution  thereon  was  issued  and  returned 
unsatisfied.  The  surrogate  thereupon  assigned  the  bond  to  the 
person  in  whose  favor  the  decree  was  made,  for  the  purpose  of 
being  prosecuted,  pursuant  to  section  65  of  the  same  chapter, 
(see  2  Rev.  Stats.,  421,  §  18,  4ed.)  It  was  held  in  that  case  that 
the  suit  on  the  bond  was  properly  brought  in  the  name  of  the 
person  for  whose  benefit  the  prosecution  was  directed.  Of  the 
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correctness  of  that  ruling  I  see  no  room  for  doubt.  But  it  does 
not  sustain  the  objection  taken  in  this  case.  This  action  is 
brought  under  a  different  statute,  and  the  surrogate's  order  was 
different ;  merely  allowing  a  prosecution  of  the  bond,  and  not 
directing  any  assignment  of  it.  The  action  ought  therefore  to 
have  been  brought  in  the  name  of  the  people,  the  obligees,  as 
plaintiffs.  The  contract  was  made  to  them.  Since  the  order 
for  its  prosecution,  it  appears  to  have  been  so  made  for  the 
benefit  of  the  relators.  And  the  people  are  accordingly  trus- 
tees of  an  express  trust,  within  section  113  of  the  Code,  and 
may  sue  as  such.  The  complaint  in  this  case  first  sets  out  the 
contract  sued  on.  The  condition  of  it  was  that  the  admin- 
istrator should  obey  all  the  orders  of  the  surrogate  of  the 
county  of  Kings,  touching  the  administration  of  the  estate 
committed  to  him.  The  complaint  then  avers  the  making  of 
a  decree  by  such  surrogate  for  the  payment  of  a  debt  due  the 
relator  from  the  administrator,  the  refusal  and  omission  of  the 
administrator  to  perform  that  decree,  and  the  surrogate's  order 
for  the  prosecution  of  the  bond.  These  facts  constitute  a 
Ureach  .of  the  contract,- and-show  the  anthor-i-ty  to- sue,  A  com- 
plete right  of  action  is  thus  made  out. 

The  defendant  may  show,  in  defence  of  that  action,  either 
that  the  bond  was  not  made,  or  that  the  decree  was  not  made ; 
or,  if  made,  that  there  was  no  failure  by  the  administrator  to 
perform  or  obey  it ;  or  that  there  was  no  order  for  the  prosecu- 
tion. But  he  cannot  set  up  as  a  defence  that  the  surrogate 
erred  in  making  the  decree  mentioned  in  the  complaint ;  or 
that  he  wrongly  adjudged  that  Demarest  had  a  claim,  when  in 
fact  there  was  no  such  claim,  and  it  had  been  paid  in  the  life- 
time of  the  intestate;  or  that  there  in  fact  were  no  assets, 
although  the  surrogate  has  decided  that  there  were  assets,  and 
that  they  should  be  applied  to  the  payment  of  the  relator's 
debt. 

If  any  such  errors  as  these  were  committed  by  the  surro- 
gate, the  statute  lias  provided  a  method  of  correcting  them  by 
an  appeal  from  his  order  or  decree.  But  until  reversed  upon 
appeal,  his  decree  is  final  and  conclusive — as  much  so  as  the 
judgment  of  this  court.  It  cannot  be  reviewed  collaterally. 
And  an  answer  which  seeks  merely  to  review  the  surrogate's 
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decree  on  either  of  these  points,  is  wholly  insufficient.  I  can 
gee  no  other  object  or  effect  than  this  in  the  second  and  third 
defence  in  the  present  answer.  In  making  the  decree,  the  sur- 
rogate must  have  decided  that  Demarest  had  a  claim  against 
the  estate,  that  it  had  not  been  paid  or  discharged,  and  that 
there  were  in  the  hands  of  the  administrator  assets  applicable 
to  its  payment,  llis  judgment  on  each  of  these  points  is,  as 
before  said,  conclusive,  except  upon  appeal.  These  portions 
of  the  answer  are,  therefore,  insufficient,  and  the  demurrer 
must  be  allowed  with  costs,  but  with  leave  to  amend  on  the 
usual  terms. 

The  fifth  portion  or  defence  of  the  answer  is  mainly  a 
specific  denial  of  a  matter  which  was  already  generally 
denied  in  the  first  clause  of  the  answer.  It  can  hardly  be  said 
that  both  denials  are  necessary.  But  the  effect  of  the  second 
one  is  merely  to  call  more  special  attention  to  the  alleged 
defect  of  a  want  of  notice,  and  it  is  a  proper  foundation  for 
the  further  objection  specifically  pointed  out,  of  a  want  of 
jurisdiction  in  the  surrogate  to  make  the  decree  in  question. 
It  seems  proper,  therefore,  that  this  defence  should  be  allowed 
to  stand.  But  that  clause  in  it  which  denies  that  notice  of  the 
proceedings  which  led  to  the  surrogate's  decree  was  served  on 
"  cither  of  said  defendants"  must  be  stricken  out.  It  is  wholly 
immaterial.  It  is  the  denial  of  a  matter  not  alleged.  No  such 
notice  was  required  to  be  given  to  the  sureties  of  the  adminis- 
trator. They  were  concluded  by  whatever  concluded  him. 
(Baggott  v.  Boulger,  2  Duer,  169,  170.)  They  had  covenanted 
that  their  principal  should  obey  all  orders  of  the  surrogate 
touching  the  administration  of  the  estate  committed  to  him. 
It  is,  in  effect,  a  covenant  to  pay  all  the  judgments  recovered 
against  him  for  a  specific  cause. 

The  demurrer  is  allowed  with  costs.  And  the  words  "  or 
either  of  said  defendants,"  must  be  stricken  out  of  the  fifth 
clause  of  the  answer. 
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THE  MERCHANTS'  INSURANCE  COMPANY  OF  THE 
CITY  OF  NEW  YORK  a.  HINMAN. 

Supreme  Court,  Second  District ;  Special  Term,  November,  1856. 
REAL  ESTATE. — RE-SALE. 

Under  what  circumstances  and  upon  what  terms  a  re-sale  of  property  sold  at  a  judi- 
cial sale  will  be  ordered.* 

Application  on  behalf  of  infant  defendants,  to  set  aside  a 
sale  of  mortgaged  premises,  and  for  a  re-sale. 

The  action  was  brought  against  Richard  H.  Hinman  and  his 
wife,  and  others,  to  foreclose  a  mortgage  given  to  the  plain- 
tiffs by  Thomas  Lewis  and  wife,  dated  June  20, 1850,  to  secure 
the  payment  of  $19,800  in  one  year  from  date.  The  mort- 
gagor, Thomas  Lewis,  had  since  deceased,  and  his  infant  chil- 
dren were  made  defendants,  being  entitled  to  the  surplus,  if  any, 
and  their  estate  being  liable  for  the  deficiency,  if  any,  arising 
on  the  sale.  The  usual  judgment  of  foreclosure  and  sale  was 
obtained  on  June  16,  1856  ;  the  amount  of  the  debt,  interest 
and  costs  being  $21,093  28.  Under  that  judgment,  the  premi- 
ses were  sold  on  July  12,  1856,  and  were  bid  in  by  Mr. 
Ostrander,  the  president  of  the  plaintiffs,  and  in  their  behalf, 
for  the  sum  of  $10,000 ;  that  bid  being  the  only  one  made. 
The  sheriffs  deed  had  been  executed  to  Ostrander,  and  he  now 
held  the  premises  for  the  benefit  of  the  plaintiffs  :  who  claimed 
a  deficiency  of  $12,165  64  against  the  estate  of  the  deceased 
mortgagor.  The  mortgaged  property  consisted  of  eleven  brick 
dwellings  in  the  city  of  Brooklyn. 

On  the  part  of  the  defendants,  it  was  alleged,  that  the  hou- 
ses were  worth  at  least  $24,000,  and  that  they  were  at  the 
time  of  sale  yielding  annual  rents  amounting  to  upwards  of 
$3,000.  And  this  statement  was  wholly  uncontradicted.  The 
guardian  of  the  infants  made  affidavit  that  he  had  no  know- 
ledge or  information  of  the  judgment  or  sale  until  some  time 

*  Compare  also  Lentz  a.  Craig.  (2  Ante,  294) ;  King  a.  Morris,  (2  Ante,  296.) 
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after  the  sale  had  taken  place.  And  in  case  a  re-sale  was  or- 
dered, he  offered  an  advance  of  ten  per  cent.,  and  stipulated  to 
indemnify  the  purchaser  for  all  expenses  incurred  by  him.  It 
clearly  appeared  that  all  the  eleven  houses  were  put  up  and  sold 
in  one  parcel. 

On  the  part  of  the  plaintiffs,  it  was  shown  that  the  guardian 
was  served  with  papers  in  the  suit  at  its  commencement,  and 
knew  of  its  institution  ; — that  he  did  not  appear  in  the  action  ;— 
that  he  was  informed  on  July  15  that  the  sale  had  taken 
place  ; — that  the  plaintiffs  held  another  bond  and  mortgage, 
given  by  Thomas  Lewis,  deceased,  which  was  then  in  process 
of  foreclosure ; — that  negotiations  were  at  once  entered  into 
between  the  guardian  and  the  plaintiffs  in  reference  to  the  two 
mortgages,  with  a  view  to  giving  up  the  present  sale,  or  con- 
veying the  premises  to  defendants,  on  receiving  payment  of 
the  debt  in  this  action,  and  security  for  the  payment  of  the 
debt  in  the  other  ; — but  those  negotiations  had  not  resulted  in 
any  actual  arrangement. 

Immediately  after  the  sale  the  plaintiffs  paid  $635  34,  for 
taxes  on  the  mortgaged  premises,  and  $326  98,  costs  and 
expenses  of  the  suit  and  sale. 

R.  Emmett,  for  defendants. 
Hopper  <k  Ilowland,  for  plaintiffs. 

BIRDSEYE,  J. — It,most  clearly  appears  here  that  the  infants, 
who  are  the  parties  interested  in  the  proceeds  of  this  sale, 
must,  if  it  is  allowed  to  stand,  buffer  very  severely  by  the 
default  of  others.  Their  property,  worth  at  least  twenty -four 
thousand  dollars,  has  been  bought  for  ten  thousand  dollars. 
It  was  amply  sufficient  to  have  paid  the  whole  mortgage  debt, 
with  all  costs  and  expenses.  As  sold,  there  is  a  deficiency  of 
upwards  of  twelve  thousand  dollars,  or  more  than  half  the 
value  of  the  premise?,  which  will  be  a  lien  on  their  other 
property. 

It  is  true  that  one  circumstance,  upon  which  some  stress 
was  laid  in  Duncan  v.  Dodd,  (2  Paige,  101,)  is  not  shown  to 
exist  here.  The  property  in  that  case  was  the  sole  dependence 
of  the  infant.  In  this  cose,  there  is  no  proof  on  that  subject, 
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nor  any  means  of  judging  what  property  they  have,  if  any, 
except  from  the  plaintiffs'  own  statement,  that  they  had 
another  mortgage  against  other  property  belonging  to  the 
estate  of  the  infants'  father. 

But  I  do  not  deem  this  consideration  a  controlling  one.  The 
mortgagee  is  entitled  to  the  full  payment  of  his  loan.  If  he 
receives  that,  he  should  be  content.  When  he  bids  in  the 
property  upon  a  sale,  it  is  for  the  purpose  of  paying  his  debt. 
And  so  long  as  the  property  remains,  as  here,  in  the  hands  of 
the  plaintiff,  not  having  been  struck  off  to  a  third  person,  as  in 
Duncan  v.  Dodd,  or  since  conveyed  to  a  stranger,  as  in  Tripp 
v.  Cook,  (26  Wend.,  143,)  I  can  see  no  objection,  but  rather 
every  reason,  for  interfering  to  prevent  so  enormous  a 
sacrifice. 

In  Lansing  v.  McPherson,  (3  Johns.  Ch.  JR.,  424,)  the 
premises  were  bid  off  by  the  plaintiff  for  half  their  value. 
And  an  adult  defendant,  regularly  served  with  process  in  the 
case,  and  who  suffered  default,  was  let  in  to  have  a  re-sale,  on 
the  mere  ground  of  his  interest  in  the  proceeds  and  his  liability 
for  the  deficiency.  Within  the  cases  of  Lansing  v.  McPher- 
son, Duncan  v.  Dodd,  and  Tripp  v.  Cook,  I  think  the  infants 
are  entitled  to  the  relief  sought  here.  Nor  is  it  necessary  to 
turn  them  over  to  an  action  against  their  guardian  to  recover 
the  amount  of  the  loss  on  this  sale,  as  damages  for  his  neglect 
of  their  interests.  That  remedy  is  too  distant  and  uncertain  to 
form  an  answer  to  the  present  application,  where  the  power  to 
grant  relief  adequate  to  the  rights  and  equities  of  all  the 
parties  seems  clear. 

But  there  is  another  ground  on  which  this  sale  must  be  set 
aside.  The  rules  of  the  court  require  that  where  mortgaged 
premises  directed  to  be  sold,  consist  of  several  distinct  lots  or 
parcels,  which  can  be  sold  separately,  without  diminishing 
their  value  on  such  sale,  the  sheriff  or  other  person  conducting 
the  sale,  shall  sell  them  in  separate  lots  or  parcels,  unless  other- 
wise specially  directed  by  the  court.  Parties  interested  in  the 
sale,  even  when  they  neglect  to  attend  it,  have  a  right  to  expect, 
and  may  reasonably  presume,  that  the  property  will  be  put  up 
and  sold  by  the  sheriff  or  referee  in  the  usual  manner,  and  in 
such  a  way  as  to  produce  a  fair  competition  among  those  per- 
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sons  who  do  attend  the  sale  for  the  purpose  of  bidding  upon 
the  property.  And  where  it  appears  that  the  property  has 
been  sacrificed,  by  the  neglect  of  the  sheriff  or  referee  to 
comply  with  the  legal  requirements  on  such  sale,  or  by  his 
having  improperly  put  up  various  lots  together,  when  they 
should  have  been  sold  separately  to  have  produced  a  fair  com- 
petition amons:  the  bidders,  the  parties  injured  thereby  are 
entitled  to  relief,  by  a  re-sale  or  otherwise,  so  far  as  relief  can 
be  given  without  doing  positive  injustice  to  bona  fide  pur- 
chasers of  the  premises  at  tho  sale.  (American  Insurance 
Company  v.  Oakley,  9  Paige,  261.) 

In  this  case  there  were  eleven  dwellings,  put  up  and  sold 
together  in  a  single  parcel.  Their  fair  value  was  at  least 
twenty-four  thousand  dollars,  when  taken  together.  Very  few 
purchasers  would  attend  such  a  sale,  who  were  either  desirous 
or  prepared  to  purchase  property  of  that  amount  and  value. 
And  there  might  have  been  many  in  attendance  who  would 
have  purchased  single  dwellings  at  fair  prices,  so  as  to  have 
prevented  any  sacrifice.  The  plaintiff  in  a  case  like  the 
present  has  very  great  advantages  in  being  able,  to  a  consider- 
able extent,  to  prescribe  the  terms  of  sale,  and  also  to  use  his 
mortgage  debt  as  a  cash  fund  for  the  payment  of  his  bid.  It 
needs  only  that  he  be  allowed  to  disregard  the  rule  as  to 
selling  in  proper  parcels,  and  to  put  up  the  property  in  such  a 
manner  as  to  discourage  competition,  and  he  has  in  most  cases 
the  means  of  buying  in  the  property  at  his  own  prices. 

The  sale  must  be  set  aside,  and  the  property  must  be  re-sold 
upon  the  usual  notice,  upon  the  guardian  depositing  with  the 
sheriff  the  sum  of  twelve  hundred  and  fifty  dollars,  to  bo 
applied,  together  with  such  rents  as  the  plaintiff  may  have 
received  from  the  mortgaged  premises,  in  indemnifying  the 
plaintiffs  for  the  sums  paid  for  taxes  and  assessments  with 
interests  thereon,  and  for  the  costs  and  expenses  of  opposing 
this  motion  and  of  the  re-sale. 
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CARPENTER  a.  STILWELL. 

Supreme  Court,  Second  District ;  Special  Term,  November,  1856. 
CLAIM  TO  REAL  ESTATE. — MONEY  HAD  AND  RECEIVED. 

A  claim  to  real  estate,  its  rents  or  profits,  cannot  be  tried  under  the  form  of  an  ac- 
tion for  money  had  and  received. 

Therefore  where  the  complaint  merely  showed  that  the  defendant  being  in  posses- 
sion of  real  property  owned  by  the  plaintiff,  under  color  of  a  sheriff's  deed  which 
was  null,  had  leased  it,  and  received  rent,  &c.,  for  the  amount  of  which  plaintiff 
claimed  judgment, — Held,  that  the  complaint  was  bad  on  demurrer. 

Demurrer  to  an  amended  complaint. 

This  action  was  brought  by  Jacob  Carpenter  against  Sylva- 
vanus  B.  Stilwell.  The  amended  complaint  stated  that  since 
February  1,  1849,  the  plaintiff  had  been  the  owner,  and  was 
entitled  to  the  possession  of  five  houses  and  lots  in  Court 
street,  Brooklyn  ; — that  on  March  16,  1849,  while  plaintiff  was 
still  owner  and  entitled  to  possession  of  this  property,  defsnd- 
ant  entered  upon  it,  and  took  possession,  under  a  sheriff's  deed 
purporting  to  be  made  upon  sale  of  the  premises  upon  execu- 
tion against  plaintiff; — that  this  deed  was  subsequently  in  an 
action  between  the  present  plaintiff  and  defendant  adjudged 
null  and  void,  which  judgment  had  been  affirmed  by  the 
Court  of  Appeals.  The  complaint  further  averred  that  during 
the  period  while  the  defendant  had  been  in  possession  of  the 
houses  and  lots  mentioned,  he  had  leased  them,  and  had  re- 
ceived rents  and  profits  amounting  to  $3,360,  besides  interest, 
for  which  he  had  refused  to  account  to  plaintiff,  and  for  which 
plaintiff  now  claimed  judgment. 

The  defendant  demurred  to  the  amended  complaint  for  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Demurrer  to  complaint. 

J.  Greenwood,  for  defendant. 
J.  W.  Gilbert,  for  plaintiff. 
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BIRDSKYE,  J. — It  is  conceded  that  the  present  is  not  an  ac- 
tion for  use  and  occupation.  For  no  relation  of  landlord  and 
tenant  is  alleged  to  have  existed  between  plaintiff  and  defend- 
ant. Nor  did  the  defendant  hold  by  the  permission  of  the 
plaintiff.  Nor  is  it  an  action  of  trespass.  For  it  is  not  averred 
that  the  plaintiff  was  ever  in  the  possession  of  the  premises ; 
only  that  he  was  the  owner,  and  entitled  to  the  possession  of 
them.  Nor  is  it  averred  that  there  was  any  wrongful  entry  or 
ouster  by  defendant.  Nor  is  the  action  in  the  nature  of  sug- 
gestion under  the  statute  for  the  mesne  profits  after  a  recovery 
in  ejectment.  For  there  has  been  no  such  recovery  as  to  these 
premises,  as  was  required  by  2  Rev.  Stats.,  311,  §  44,  &c. 
And  it  is  not  shown  that  the  plaintiff  ever  recovered  posses- 
sion of  the  premises,  so  as  to  warrant  his  resorting  to  the  old 
action  of  trespass  for  the  mesne  profits.  (Leland  v.  Tousey, 
6  Hill,  328,  330).  It  does  appear,  however,  that  defendant 
entered  into  possession  of  the  lands,  claiming  title  thereto. 

The  plaintiff  contends  that,  in  this  case,  as  in  many  others, 
where  one  person  has  received  money  to  which  ex  CM^UO  et  lono, 
another  is  entitled,  the  law  will  imply  a  contract  to  pay  it  over 
to  the  person  lawfully  entitled  to  receive;  and  such  person, 
being  entitled  to  an  election  of  actions,  may  waive  the  tort, 
and  sue  upon  the  implied  contract. 

No  authority  is  cited,  however,  and  no  principle  is  referred 
to,  which  extends  the  right  of  election  of  actions  so  far  as  to 
try,  under  the  form  of  an  action  for  money  had  and  received,  a 
right  or  claim  to  real  estate,  or  to  its  possession,  or  to  rents  and 
profits.  For  such,  it  seems  to  me,  will  be  the  effect  of  sustain- 
ing the  present  action.  The  court  are  to  say  whether,  ex  cpquo 
et  bono,  the  defendant  was  entitled  to  the  rents  he  received ; 
when  his  only  title  to  receive  or  to  hold  them  arises  from  an 
estate  which  he  claims  in  the  land.  Before  the  equity  or  in- 
equity of  his  claim  to  the  moneys  can  be  decided,  the  court 
must  decide  who  is  the  real  owner  of  the  land. 

The  case  of  the  City  of  Baltimore  v.  White,  (2  Gill,  444,) 
does  not  sustain  any  such  position.  There  the  legislature  had 
granted  a  right  to  make  wharves,  Arc.,  on  the  city  basin,  by 
consent  of  the  city  council ;  and  the  city  council  gave  such 
consent  on  condition  that  its  exterior  margin  should  constitute 
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a  public  wharf,  on  which  wharfage  should  be  payable  to  the 
city.  It  was  held,  that  the  owner  of  the  premises,  by  build- 
ing in  accordance  with  the  permission  granted  him  on  such 
condition,  would  be  presumed  to  have  assented  thereto ;  that  a 
purchaser  from  him  would  be  presumed  to  have  notice  of  the 
same  and  was  bound  thereby ;  and  that  if  such  purchaser  should 
himself  demand  and  receive  such  wharfage,  the  city  could 
recover  the  same  in  assumpsit  for  money  had  and  received. 
The  foundation  of  the  action  is  the  implied  contract  arising 
from  the  acceptance  of  the  conditional  consent  given  by  the 
plaintiffs  to  the  building  of  the  wharf. 

So  in  the  case  of  Cummings  v.  Noyes,  (10  Mass.,  433).  It 
was  in  that  case  held,  that  the  tenant  in  a  real  action,  against 
whom  judgment  had  been  recovered,  under  which  judgment 
the  demandant  went  into  possession,  might,  after  the  reversal 
of  the  judgment  by  a  writ  of  error,  recover  the  mesne  profits 
of  the  demandant  in  an  action  of  assumpsit.  But  the  court 
expressly  say  that  the  circumstances  of  the  case  raise  the  pre- 
sumption of  a  contract.  They  say  that  where  a  party  recovers 
a  judgment  in  ejectment,  and  enters  by  virtue  of  that,  under  a 
known  liability  to  account  for  the  issues  and  profits,  if  the 
judgment  should  be  reversed,  he  undertakes  accordingly.  It 
may  be  added  that  the  pleadings  in  that  case  showed  that  it 
could  not  be  necessary  to  decide  the  question  which  party  had 
a  title  to  the  lands  in  question,  in  order  to  determine  whether 
or  not  it  was  inequitable  and  unjust  that  the  defendant  should 
keep  the  moneys  sued  for. 

The  case  of  O'Conley  v.  The  President  &c.  of  Natchez,  (1 
Smed.  c&  Marsh.,  31,)  does  not  warrant  the  present  form  of  plead- 
ing. In  that  case  an  intruder  or  trespasser  upon  a  wharf  had 
collected  wharfage,  and  it  was  held  that  the  owner  of  the  wharf 
might  waive  the  trespass  and  recover  the  amount  thus  collected, 
in  an  action  for  moneys  had  and  received. 

The  court  say,  "  the  plaintiff's  right  was  fully  established, 
and  there  is  nothing  which  shows  that  he  was  turned  out,  or 
yielded  possession  of  the  landing.  On  this  view,  the  defend- 
ants were  mere  intruders  or  trespassers  in  collecting  that  which 
belonged  to  another.  In  such  cases,  the  action  for  money  had 
and  received  will  lie."  The  case  was  before  the  court  upon  a 
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bill  of  exceptions,  containing  the  evidence  at  the  trial,  from 
which  it  appeared  that  no  question  could  arise  as  to  the  title  to 


the  wharf  itself. 


Judgment  must  be  rendered  for  the  defendant  on  the 
demurrer,  with  costs  ;  with  leave  to  the  plaintiff  to  amend 
within  twenty  days  on  payment  of  costs. 


WEIGAN  a.  HELD. 

New   York  Common  Pleas ;  Special  Term,  November,  1856. 
DISCONTINUANCE. — DEFENDANT'S  COSTS. 

Where  an  action  wa*  commenced  by  summons  for  relief,  unaccompanied  by  any 
complaint,  and  within  twenty  days,  plaintiff*  attorney  served  an  order  of  dis- 
continuance without  payment  of  costs, — Held,  that  the  discontinuance  was  a 
nullity. 

Averill  a.  Patterson,  (10  How.  Pr.  R.,  87,)  disapproved. 

Motion  by  defendant,  for  judgment,  for  non-prosecution  of 
the  action. 

In  this  action  the  plaintiff's  attorney  drew  and  served  a 
summons  for  relief,  giving  the  plaintiff's  name  as  Weigan. 
He  was  afterwards  informed  by  his  client  that  his  real  name 
was  Fischer.  He  thereupon  procured  an  order  of  discon- 
tinuance, granted  October  9,  1856,  and  served  on  the  evening 
of  the  same  day ;  but  without  tender  of  costs.  At  this  time  he 
had  no  knowledge  that  an  attorney  had  been  employed  by 
defendant.  On  October  15  following,  he  was  served  with  a 
notice  of  appearance  and  demand  of  copy  complaint,  by  an 
attorney  for  the  defendant.  No  copy  being  served  defendant 
now  moved  for  judgment. 

R.  M.  Harrington,  for  the  motion,  contended  that  the  dis- 
continuance was  a  nullity. 

Philip  F.  Smith,  in  opposition,  cited  Smith  v.  White,  (7 
Ilill.  520,)  and  Averill  v.  Patterson,  (10  How.  Pr.  R.,  87). 

BRADY,  J. — Under  the  old  system,  and  prior  to  tiie  decision 
in  Smith  v.  White,  (7  Hill,  520),  it  was  well  settled  that  the 
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employment  of  an  attorney  prior  to  the  rule  of  discontinuance 
entitled  the  defendant  to  costs,  although  the  rule  was  entered 
before  the  defendant  had  in  fact  appeared.  (Robinson  v.  Tay- 
lor, 12  Wend.,  191 ;  White  v.  Smith,  4  Hill.  166),  arid  that  a 
discontinuance  under  such  circumstances  could  be  treated  by 
the  defendant  as  a  nullity,  unless  his  costs  were  paid.  The 
Court  of  Errors  however  reversed  the  judgment  of  the  Su- 
preme Court  in  White  v.  Smith,  and  overruled  Robinson  v. 
Taylor  upon  the  language  of  the  statute,  (2  Rev.  Stats.,  615, 
§  16),  which  declared  that  in  all  actions  in  which  the  plaintiff 
would  be  entitled  to  costs  upon  a  judgment  rendered  in  his 
favor,  if  after  the  appearance  of  the  defendant,  such  plaintiff 
should  be  nonsuited,  discontinue  his  suit,  &c.,  the  defendant 
should  have  judgment  to  recover  his  costs.  This  rule  has  been 
recognized  as  applicable  to  the  defendant's  rights  to  costs  un- 
der the  Code  in  Averill  v.  Patterson,  (10  How.  Pr.  R.,  87), 
but  the  learned  justice  who  delivered  the  opinion  in  this  case 
did  not  consider  the  difference  between  the  existing  and  the 
repealed  statutes. 

There  is  no  analogy  between  these  statutes.  The  present 
statute,  (Code  §  304),  provides  as  follows  : — "  Costs  shall  be 
allowed  of  course  to  the  plaintiff  upon  a  recovery  in  the  follow- 
ing cases,"  &c.  And  by  section  305  further  provides  as  fol- 
lows:—  "Costs  shall  be  allowed  of  course  to  the  defendant  in 
the  actions  mentioned  in  the  last  section,  unless  the  plaintiff  be 
entitled  to  costs  therein" 

The  plaintiff  is  not  entitled  to  any  costs  on  his  own  discon- 
tinuance of  the  action,  and  not  in  any  other  case  except  upon 
a  recovery.  There  is  nothing  in  the  statute  on  the  subject  of 
the  defendant's  appearance ;  on  the  contrary,  section  305,  al- 
ready referred  to,  is  peremptory  in  language — "  costs  shall  be 
allowed,"  &c. — and  contemplates,  I  think,  costs  to  the  defend- 
ant in  all  cases  in  which  he  has  been  served  with  process,  and 
in  which  the  plaintiff  does  not  recover,  excepting,  however, 
the  cases  mentioned  or  referred  to  in  section  306,  in  which 
this  action  is  not  embraced. 

I  think,  therefore,  that  the  defendant  is  entitled  to  costs, 
although  the~action  be  discontinued  before  his  appearance  is 
entered  or  perfected,  provided,  however,  that  said  discontinu- 
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ance  is  ordered  within  twenty  days  after  the  service  of  the 
summons.  The  defendant  is  entitled  to  twenty  days  to  answer, 
and  during  that  period  may  employ  an  attorney  and  set  about 
preparing  his  answer  to  the  complaint  served  upon  him,  or  if 
the  action  be  commenced  by  summons,  may  employ  an  attor- 
ney to  appear  for  him  and  to  protect  his  rights.  He  is  not  in 
either  case  required  to  appear  before  the  expiration  of  the 
time  named,  and  if  in  either  case  he  has  employed  an  attorney 
within  the  twenty  days,  and  no  notice  of  the  application  for 
leave  to  discontinue  be  given,  I  think  he  may  treat  the  discon 
tinuance  as  a  nullity.  If,  however,  the  order  of  discontinu- 
ance be  entered  after  the  expiration  of  the  twenty  days  allowed 
to  appear  or  answer,  it  may  be  questionable  whether,  the  de- 
fendant having  waived  his  right  to  appear,  the  plaintiff  may 
not  dispose  of  the  action  as  he  thinks  proper. 

Ordered  judgment  with  ten  dollars  costs  of  this  motion, 
unless  the  plaintiff,  within  five  days  after  service  of  this  order, 
pays  five  dollars  costs  of  discontinuance  and  five  dollars  costs 
of  this  motion,  in  which  case  the  order  of  discontinuance 
entered  by  plaintiff  is  to  stand  -as  if  made  on  application  and 
on  payment  of  costs. 


ISAAC  a.  VELLOMAN. 

New   York  Common  Pleas  ;  Special  Term,  November ,  1856. 
IRRELEVANT  MATTER. — WHEN  STRICKEN  Our. 

In  the  Common  Plea*  it  is  sufficient  to  sustain  a  motion  to  strike  out  irrelevant 
and  redundant  matter  from  a  pleading,  to  show  that  it  is  such.  The  moving 
party  is  not  required  to  show  that  he  is  specially  aggrieved,  otherwise  than  by 
being  required  to  answer  objectionable  statements 

Motion  to  strike  out  certain  parts  of  a  complaint,  as  irrele- 
vant and  redundant. 

The  action  was  for  assanlt  and  battery.  The  portions  of  the 
complaint  objected  to  were  statements  descriptive  of  the  cir- 
cumstances under  which  the  assault  was  committed.  We  give 
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only  so  much  of  the  points  and  opinion  as  relate  to  the  rule  of 
the  Common  Pleas  in  respect  to  striking  out  irrelevant  matter. 

P.  J.  Joachimsen,  for  the  motion. 

P.  F.  Marselis,  opposed. — I.  It  does  not  appear  that  de- 
fendant is  aggrieved  by  the  matter  objected  to.  Section  160 
of  the  Code,  under  which  the  motion  is  made,  only  authorizes 
"  aggrieved"  parties  to  apply.  (Hinds  v.  Griswold,  2  Code  R, 
47;  White  v.  Kidd,  4  How.  Pr.  E.,  68). 

II.  The  matters  complained  of  are  material  on  the  question 
of  damages.     Eoot  v.  Foster,  (9  How.  Pr.  ~R.,  37). 

III.  The  rule  in  regard  to  striking  out  redundant  matter  is, 
that  unless  the  facts  stated  cannot  properly  be  received  in 
evidence,  the  statement  will  be  retained  until  the  trial.     (Pol- 
let  v.  Jewett,  1  Am.  Law  Reg.,  611 ;  S.  O.,  11  HT.  T.  Leg. 
Obs.,  193). 

BRADY,  J., — after  holding  the  matter  complained  of  to  be 
irrelevant  and  redundant. 

It  is  no  answer  to  this  motion  to  say  that  the  party  must  be 
aggrieved  by  the  redundant  matter,  and  must  show  it.  There 
are  some  decisions  which  give  to  section  160  of  the  Code  a 
very  peculiar,  and  it  may  be  said,  extraordinary  interpretation, 
holding  that  the  party  must  indeed  be  aggrieved  in  some  man- 
ner beyond  the  mere  legal  necessities  which  ensue  from  the 
insertion  and  retention  of  the  irrelevant  matter  in  the  plead- 
ing. That  view  cannot  be  upheld,  and  has  been  repudiated 
in  this  court,  not,  however,  without  due  deference.  A  party 
is  aggrieved,  if  called  upon  to  answer  an  irrelevant  and  redun- 
dant statement,  and  thus  to  create  issues  which  the  rules  of 
pleading  do  not  encourage  or  sustain.  That  imposes  upon  him 
a  legal  obligation  by  a  system  of  pleading,  which  does  not 
otherwise  exist,  and  he  is  aggrieved  by  it.  Every  infraction 
of  a  legal  right  is  a  grievance,  however  made,  and  unless  the 
legislature  intended  by  the  word  aggrieved,  some  bodily  or 
personal  inconvenience,  injury  or  suffering  in  addition  thereto, 
that  grievance^  is  enough  to  justify  the  courts  in  expunging 
the  irrelevant  matter.  I  do  not  think  the  legislature  so  intended, 
and  for  the  reasons  assigned,  regard  the  defendant  aggrieved 
VOL.  III.— 30. 
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by  the  irrelevant  matter  objected  to,  and  think  it  must  be 
stricken  out* 

Order  accordingly,  with  $5  costs  to  abide  the  event 


ROBINSON'S  CASE. 
New  York  Common,  Pleas;  Special  Term,  November,  1856. 

PROPERTY  EXEMPT  FROM  EXECUTION. — "FAMILY  LIBRARY." — 

"  TOOLS." 

The  professional  books  necessary  to  a  professional  man  who  supports  a  family  for 
the  practice  of  his  profession,  are  exempt  from  execution  as  a  part  of  his  "  family 
library.'1 

The  surgical  instruments  of  a  physician  are  exempt,  as  his  "  tools." 

Order  to  show  cause  why  an  attachment  should  not  issue. 

Frederick  J.  Robinson,  a  judgment  debtor,  having  been 
examined  upon  proceedings  supplementary  to  execution,  a 
receiver  was  appointed  of  all  his  property,  &c.  The  receiver 
now  moved  for  an  attachment  against  Robinson,  for  contempt 
in  refusing  to  deliver  up  to  the  receiver  certain  personal  pro- 
perty in  his  possession.  The  property  consisted,  in  part,  of : — 

Nineteen  medical  works. 

Several  volumes  of  miscellaneous  works,  magazines,  &c. 

A  number  of  surgical  instruments. 

Some  drugs. 

The  opposing  affidavit  of  the  judgment  debtor  showed, — 
that  he  had  a  family  to  support,  and  that  he  was  a  physician 
by  profession, — that  his  medical  books,  surgical  instruments 
and  drugs,  were  indispensably  necessary  to  the  practice  of  his 
profession,  and  were  not  worth  above  twenty  dollars,  and  that 
the  miscellaneous  books  were  kept  and  used  as  a  part  of  hia 
family  library,  and  were  not  worth  more  than  five  dollars. 


•  For  the  rale  of  the  Supreme  Court  upon  this  subject,  as  laid  down  by  Mitchell, 
J.,  tee  Martin  «.  KanooM,  2  Ante,  330. 
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BRADY,  J. — after  deciding  upon  the  exemption  claimed  as 
to  other  articles  specified  in  the  moving  papers. 

Defendant  is  a  surgeon.  The  medical  books  and  surgical  in- 
struments are,  he  swears,  necessary  to  the  performance  of  his 
professional  labor,  and  must  be  regarded  as  tools  and  part  of  the 
family  library.  It  is  true  that  the  statute  does  not  designate 
of  what  the  family  library  shall  consist,  and  it  may  be  that 
books  of  a  miscellaneous  but  instructive  character  are  con- 
templated, without  reference  or  regard  to  the  scientific  books 
which  may  constitute  the  chief  means  of  the  debtor's  support. 
The  head  of  a  family  whose  vocation  is  one  of  the  learned 
professions,  will  be  protected  to  a  reasonable  extent  in  the  pos- 
session of  books  which  are  to  him  necessary  for  the  revelations 
they  contain,  and  a  reasonable  amount  of  miscellaneous  mat- 
ter, as  well  for  his  use  as  for  the  use  of  his  family.  This  statute 
is  remedial,  and  should  be  liberally  construed  to  effect  the 
humane  object  in  view.  (Carpenter  •y.Warrington,  25  Wend.  370, 
and  see  Eastman  v.  Coswell,  8  How.Pr.  7?.,  75).  I  think,  for 
the  reasons  assigned,  the  books  and  surgical  instruments  cannot 
be  taken  from  the  defendant.  Morse  v.  Keyes,  (6  How.,  Pr. 
JR.,)  shows  the  object  of  these  statutes. 

The  defendant  has  a  family  to  support,  and  this  brings  him 
within  the  provisions  of  the  act  of  1842  (La/ws,  193).  The 
case  of  Hutchinson  a.  Chambers  (11 N.  Y.  Leg.  Obs.,  248),  would, 
perhaps,  justify  me  in  regarding  the  defendant  as  a  house- 
holder, but  I  do  not  think  it  necessary  to  consider  this  motion 
in  that  aspect.  It  is  enough  that  the  defendant  has  a  family, 
for  which  he  provides,  consisting  of  two  children.  It  does 
not  affect  his  exemption  right  that  his  children  are  temporarily 
absent  to  be  educated.  He  provides  for  them,  and  for  that 
reason  the  law  in  its  humanity  secures  to  him  certain  articles 
which  are  necessary  both  for  his  and  their  comfort,  instruction 
and  support. 

Motion  denied  as  to  all  articles,  save  drugs,  without  costs  to 
either  party. 
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WEITZEL  a.  SCHULTZ. 

New  York  Common  Pleas  /  Special  Term,  November,  1856. 
OBDEB  FOB  COSTS. — REMEDY  FOB  XON-PATMENT. 

Whenever  there  is  an  order  of  the  court  directing  the  payment  of  cost*,  process  in 
the  nature  of  jieri  facvu  may  issue  against  the  personal  property  of  the  party 
ordered  to  pay  them,  (under  Latct  of  1847,  491,  ch.  390),  irithoui  application  to 
the  court,  upon  expiration  of  the  time  prescribed  for  payment. 

If  such  process  is  irregularly  or  prematurely  issued,  the  party  aggrieved  will  have 
a  remedy  by  motion,  or  by  action. 

Application  for  leave  to  issue  execution. 

This  action  was  brought  by  Ann  S.  Weitzel  administratrix 
of  William  Weitzel,  against  Peter  Schultz.  Judgment  against 
defendant  was  entered  by  default,  but  on  his  moving  to  open 
his  default  and  be  let  in  to  defend,  an  order  was  made  that  he 
be  permitted  to  do  so,  but  that  the  judgment  stand  as  security. 
The  cause  was  thereupon  tried  before  a  referee,  who  reported 
in  favor  of  the  plaintiff  for  the  amount  for  which  judgment 
had  been  entered.  The  referee's  fees,  and  the  plaintiff's  costs 
allowed  by  statute  upon  these  proceedings,  together  with  an 
allowance  of  fifty  dollars  granted  by  the  court,  amounted  in 
all  to  $135, — and  the  court,  by  an  order  made  June  25,  1856, 
at  special  term,  by  Judge  Daly,  directed  that  the  defendant 
pay  this  amount  of  costs. 

The  plaintiff  now  moved  upon  affidavits  showing  the  fail- 
ure of  defendant  to  make  the  payment  prescribed,  for  leave 
to  issue  execution. 

Albert  Matthews,  for  the  motion. 
lietbe  &  Donahoe,  opposed. 

BRADY,  J. — This  is  an  application  for  leave  to  issue  an  exe- 
cution against  the  defendant,  to  collect  costs  which  were 
ordered  to  be  paid  by  the  defendant,  by  order  of  Judge  Daly, 
made  June  25,  1856.* 

•  The  order  was  made  at  special  term.  That  there  it  a  distinction  between  the 
Duxlr  of  collecting  routs  directed  hy  the  court,  to  be  paid,  and  that  providml  where 
thr  |  isnicnt  is  directed  by  a  jud/e  out  of  court, — r.  g.  on  supplementary  proceed- 
ing..— .c  e  Hulsaver  a.  Wiles  (11  //W.  I'r.  R.,  416  ;  S.  C.,  2  Ante,  610). 
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The  counsel  for  the  plaintiff  seemed  to  think  an  application 
necessary,  inasmuch  as  the  right  to  issue  the  execution  de- 
pended upon  the  contempt  of  the  defendant  in  not  complying 
with  the  order,  and  the  consequent  necessity  of  satisfying  the 
court  that  such  contempt  had  been  committed.  The  decisions 
on  the  subject  are  conflicting.  In  Eckerson  a.  Spoor  (4  How. 
Pr.  R.,  371),  and  Boyce  a.  Bates  (3  How.  Pr.  R.,  495),  appli- 
cation was  held  to  be  necessary  ;  and  in  Lucas  a.  Johnson 
(6  How.  Pr.  R.,  121),  and  Mitchell  a.  Westervelt  (6  How. 
Pr.  R.,  311,  aff 'g.  S.  C.  ./£.,  265),  the  opposite  view  is  enter- 
tained. In  the  former  case  the  view  expressed  is  that  the  pro- 
cess is  founded  on  the  order  of  the  court  directing  the  payment, 
and  not  on  the  contempt  of  the  party  in  not  paying  the  costs. 
This  seems  to  be  a  rational  interpretation  of  the  statute  of 
1847,  the  language  of  which  is: — "Process  in  the  nature  of  a 
fieri  facias  against  personal  property  may  be  issued  for  the 
collection  of  such  costs,  founded  on  such  order  of  the  court." 
(Laws  of  1847,  491).  Justice  Hand,  in  Mitchell  a.  Wester- 
velt, places  the  right  to  issue  the  execution  on  the  ground  that 
by  the  act  of  1840,  (Laws,  333)  a  precept  to  enforce  the  pay- 
ment of  costs  might  issue  without  demand  or  application  to 
the  court,  and  that  the  act  of  1847  only  substituted  process 
against  goods  for  that  against  the  body,  without  changing  the 
practice  in  obtaining  it.  I  think  this  view  is  correct,  and 
^approve  also  of  the  construction  of  the  statute  of  1847,  adopted 
in  Lucas  a.  Johnson,  although  it  may  be  doubted  whether  the 
words  "  founded  on  such  order  of  the  court "  may  not  refer  to 
the  order  directing  the  execution  to  issue. 

Wherever,  therefore,  there  is  an  order  directing  the  pay- 
ment of  costs,  a  process  in  the  nature  of  a  fieri  facias  may 
issue  against  the  personal  property  of  the  party  directed  to 
pay  them,  without  application  to  the  court,  on  the  expiration 
of  the  time  allowed  for  payment.  If  irregularly  issued,  that 
is,  not  in  conformity  with  the  order,  or  before  the  expiration 
of  the  twenty  days  allowed  for  payment,  the  party  proceeded 
against  will  be  relieved  on  motion,  or  can  enforce  his  remedy 
by  action.  His  adversary  assumes  the  responsibility,  and  must 
respond  if  in  error. 

No  costs  to  either  party  on  this  motion. 


470  ABBOTTS'  PRACTICE  REPORTS. 

The  Republic  or  Mexico  a.  Arrangois. 

THE  REPUBLIC  OF  MEXICO  a.  ARRANGOIS. 

New  York  Superior  Court ;  At  Chambers,  November,  1856. 

Scrr  BY  FOREIGN  GOVERNMENT. — STAY  OF  PROCEEDINGS. 

A  foreign  government  suing  in  a  court  of  this  State,  submits  itself  to  the  law  and 
practice  prevailing  here  ;  and  hence  if  it  appears  that  such  plaintiff  is  interfering 
to  prevent  the  defendant  from  gathering  material  testimony  within  its  domain,  its 
suit  maj  be  stayed,  or  if  the  case  requires  it,  dismissed. 

But  such  interference  is  not  to  be  presumed. 

The  proper  course  for  a  defendant  apprehensive  of  such  interference,  is  to  obtain  a 
commission  or  letters  rogatory  ;  and  if  the  execution  of  these  is  actually  impeded 
by  the  plaintiff,  then  to  apply  to  the  court  for  relief. 

A  foreign  government  suing  in  a  court  of  this  State  may  be  required  to  file  security 
for  costs. 

Order  to  show  cause  why  plaintiff  should  not  file  security 
for  costs,  and  why  a  stay  of  proceedings  should  not  be  granted. 

For  the  facts  out  of  which  this  action  arose,  see  11  Ante, 
437.*  The  defendant  now  obtained  an  order  to  show  cause 
"  why  the  present  revolutionary  government  of  Mexico  should 
not  file  security  for  costs  herein  in  such  sum  as  the  court  shall 
deem  sufficient,  and  such  further  security  as  may  under  all 
the  circumstances  be  just,  to  abide  the  event ;  also  why  the 
attorney  of  the  plaintiff  should  not  produce  his  authority  to 
appear  and  bind  the  present  revolutionary  government  herein. 
Also  why  all  proceedings  should  not  stay  for  some  reasonable 
period,  or  generally  and  indefinitely,  until  all  restraint  is  re- 
moved by  the  plaintiff  from  the  witnesses  named  in  the  affi- 
davit annexed,  and  from  the  free  action  of  the  defendant  and 
his  com  mission  ere,  agents,  &c.,  in  the  premises  in  procuring 
the  testimony  of  such  witnesses,  and  from  the  free  and  undis- 
turbed access  to  the  archives  of  said  late  government,  and  to 
his  right  to  the  possession  of  true  copies  of  such  as  ho  may 
require  under  the  State  or  national  seal  of  said  republic." 
Also  for  such  other  order  as  might  bo  proper. 


*   A  decision  upon  a  motion  to  vacate  an  order  of  arrest  obtained  in  this  cause, 
is  also  reported  1 1  //our.  TV.  R.  I. 


NEW-YOKE.  471 


The  Republic  of  Mexico  a.  Arrangois. 


Mr.  Anthon,  for  the  application. 
Daniel  Lord,  in  opposition. 

HOFFMAN,  J. — The  defendant  asks  an  unlimited  stay  of  pro- 
ceedings until  the  plaintiff  remove  impediments,  which  he 
says  they  interpose  against  his  examination  of  material  wit- 
nesses, the  inspection  of  public  documents,  and  the  obtaining 
of  authenticated  copies,  which  he  alleges  are  essential  to  his 
defence  in  the  action. 

He  represents  in  his  affidavit  that  when  this  suit  was  com- 
menced, the  Republic  of  Mexico  was  governed  by  General 
Santa  Anna  as  Dictator,  holding  supreme  authority,  and  the 
suit  was  commenced  by  his  individual  authority.  That  his 
power  has  been  overthrown,  and  a  new  government  formed  ; 
that  his  officials  and  heads  of  departments  have  dispersed  and 
are  concealed,  and  keep  themselves  concealed  in  places  un- 
known to  the  defendant,  and  that  the  archives  of  the  late 
government  are  in  the  possession  of  the  revolutionary  govern- 
ment and  its  officials,  and  are  inaccessible  to  him. 

He  proceeds  to  state  that  a  revolutionary  movement  is  in 
progress  for  the  overthrow  of  the  government  which  super- 
seded that  of  Santa  Anna ;  that  the  latter  is  pursuing  a  course 
of  rigorous  persecution,  exile,  and  imprisonment  against  all 
who  do  not  support  it ;  that  his  own  political  sentiments  make 
him  obnoxious,  and  that  in  consequence  he  cannot  procure 
proper  persons  to  act  as  commissioners  to  take  testimony,  nor 
procure  the  attendance  of  witnesses,  nor  have  access  to  their 
archives,  nor  engage  any  proper  person  to  act  for  him. 

He  next  states  that  as  he  is  advised  and  believes,  free  access 
to  the  archives  of  the  late  government  of  the  Dictator,  and 
full  proof  of  many  of  the  laws  and  orders  of  the  Republic,  and 
of  the  acts  of  the  present  government,  will  be  necessary  for 
his  defence,  and  for  the  maintenance  of  his  counter-claim ; 
that  several  of  the  clerks  and  heads  of  departments,  the  attor- 
ney general  and  other  persons  learned  in  the  law,  and  more 
particularly  Don  Ignacio  Aguila  and  others,  (naming  them), 
are  material  witnesses  for  him.  That  the  places  of  conceal- 
ment or  refuge  of  such  persons  are  unknown  to  him,  and,  as 
he  believes,  to  the  present  government,  by  whom  such  con- 
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cealment  has  been  occasioned,  and  which  has  decreed  their  im- 
prisonment and  punishment;  and  that  their  testimony  cannot 
be  had  until  public  affairs  are  quieted  in  the  Republic,  and  an 
unqualified  amnesty  published. 

That  it  cannot  be  expected  that  peace  and  order  will  be 
established  in  less  than  one  year,  so  as  to  remove  all  the  ob- 
stacles in  the  way  of  the  defendant's  defence,  and  to  enable 
him  to  procure  testimony  written  and  verbal.  That  many  of 
such  witnesses  were  officers  of  the  government,  and  privy  to 
the  occurrences  forming  the  subject  of  the  present  suit.  He 
then  proceeds  to  state  various  particulars  to  which  he  ex- 
pects them  to  depose. 

When  this  case  was  before  this  court  upon  the  motion  to 
discharge  the  arrest,  the  right  of  a  foreign  government  to  sue 
in  our  tribunals  was  recognized.  As  it  sought  the  benefit  of 
our  laws  for  the  enforcement  of  alleged  rights,  it  subjected  itself 
to  the  rules  which  those  laws  have  adopted  to  secure  the  ad- 
ministration of  justice.  (11  How.  Pr.  7?.,  1).  Beyond  a  doubt, 
then,  if  the  present  government  of  Mexico  interfered  to  pre- 
vent the  defendant  from  gathering  material  testimony  within 
its  domain,  its  suit  would  be  arrested,  if  not  dismissed.  But 
this  is  not  to  be  presumed.  It  must  be  established  by  plain 
testimony.  It  is  impossible  to  infer  it  from  the  mere  repre- 
sentation of  the  defendant,  and  the  belief  of  the  present  consul 
general. 

The  course  of  the  defendant  is  open.  It  is  probable  that 
the  execution  of  a  commission  to  examine  witnesses  in  Mexico 
is  forbidden,  as  it  is  in  the  Havana.  This  prohibition  of 
several  governments  has  led  to  the  adoption  of  letters  rogatory 
or  requisitory,  which  are  in  fact  applications  in  the  name  of 
one  State  through  its  court  of  justice,  to  another  State,  to  per- 
mit and  assist  in  the  obtaining  of  testimony.  (See  the  cases, 
1  Hoffman's  Ch.  Pr.,  81,  82  ;  also  Sanlf.  .S.  C.  7?.,  674). 

The  course  of  the  defendant  is  therefore  clear.  If  he  could 
make  out  a  case  for  a  commission,  he  can  make  out  one  for 
letters  of  this  description.  And  if  the  court  permits  them  to 
issue,  and  the  government  of  Mexico  the  plaintiff  in  this 
cause,  impedes  their  execution,  this  court  has  the  power  to 
redress  the  wrong  by  its  control  of  the  cause.  I  cannot  but 
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suppose  that  some  persons  can  be  found,  perhaps  official  agents 
of  our  own  country,  to  bring  such  an  application  before  the 
authorities. 

I  forbear,  therefore,  to  consider  whether  any  part  of  the 
various  matters  to  be  examined  into,  are  within  the  issues,  or 
may  not  be  proven  here,  or  are  material.  These  points  will 
properly  arise  upon  an  application  for  a  commission,  or  let- 
ters in  the  nature  of  a  commission. 

Another  branch  of  the  motion,  that  to  produce  the  au- 
thority of  the  attorney  to  proceed  under  the  present  govern- 
ment, must  be  denied,  for  reasons  which  induced  the  court 
heretofore  to  deny  a  similar  application.  (1  Abbotts'  Pr.  7?., 
437).  There  is  an  existing  and  recognized  government,  what- 
ever may  be  its  difficulties,  or  its  prospects  of  stability. 

I  cannot  find  the  slightest  ground  to  warrant  the  appli- 
cation that  the  plaintiff  give  security  for  what  the  defendant 
may  recover  upon  his  alleged  counter-claim. 

As  to  security  for  costs,  it  appears  to  me  that  the  defend- 
ant is  as  much  entitled  to  it  as  he  would  be  against  any  non- 
resident plaintiff.  It  appears  from  the  papers  that  a  notice 
of  a  motion  for  such  security  was  given  in  February,  1855, 
which  was  adjourned  by  consent  until  the  appeal  was  dis- 
posed of.  The  present  order  to  show  cause  was  made  in 
March,  1856. 

The  order  will  be  that  the  plaintiff  file  within  twenty  days 
a  bond  with  two  sureties  for  securing  the  costs  of  the  defendant, 
in  the  sum  of  $400,  and  that  upon  filing  such  bond,  duly 
approved,  the  order  to  show  cause  of  March  24,  1856,  be 
discharged  ;  that  the  order  of  October  24,  1856,  be  also  dis- 
charged ;  and  that  no  costs  of  this  motion  be  allowed  to  either 
party. 
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GOUPIL  a.  SIMONSON. 

Supreme  Court,  first  District;  Special  Term,  November^  1856. 
ARREST. — FALSE  REPRESENTATIONS. — DISCHARGE. 

A  defendant  will  be  discharged  from  arrest  when  it  appears  that  the  arrest  was 
effected  by  enticing  him  within  the  bailiwick  of  the  sheriff  in  whose  hands  the 
process  was,  by  means  of  false  representations. 

Motion  to  discharge  a  defendant  from  arrest. 

DAVIES,  J. — The  order  of  arrest  was  made  by  a  justice  of 
this  court,  directed  to  the  sheriff  of  the  county  of  Kings,  com- 
manding him  to  arrest  both  defendants ;  Lott  Simonson,  being 
resident  in  Brooklyn,  and  the  defendant  Isaac  Simonson, 
at  Jamaica,  in  the  county  of  Queens. 

The  order  of  arrest  was  granted  on  November  11,  and  it 
would  appear  that  it  was  left  with  the  sheriff  of  the  county  of 
Kings  on  that  day. 

On  the  night  of  the  llth  a  deputy  of  the  sheriff  went  to 
Jamaica,  and  represented  to  Isaac  Simonson  that  process  was 
issued  against  his  son  Lott,  and  that  he  would  be  needed  at 
Brooklyn  to  aid  him.  He  left  home  for  this  purpose  about  two 
o'clock  on  the  morning  of  the  12th,  and  went  to  the  Brooklyn 
jail,  expecting  there  to  find  his  son.  He  ascertained  that  he 
was  not  under  arrest,  but  he  was  himself  immediately  arrested 
and  confined  in  jail. 

It  is  but  too  apparent  that  he  was  enticed  within  the  baili- 
wick of  the  sheriff  of  Kings  county  that  he  might  be  arrested. 
It  is  manifest  that  the  whole  proceeding  was  a  trick  for  the 
purpose  of  giving  the  sheriff  of  Kings  county  an  opportunity 
to  arrest  the  defendant. 

I  concur  entirely  with  the  Superior  Court  in  its  view  as 
expressed  in  Carpenter  v.  Spooner,  (2  Sandf.  S.  C.  I£,  717). 
"This  court,"  they  say,  "will  not  sanction  any  attempts  to 
bring  a  party  within  its  jurisdiction  by  fraud  and  misrepresen- 
tation. And  where  by  a  false  statement  or  fraudulent  pre- 
tence a  party  is  brought  within  the  jurisdiction,  and  thero 
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served  with  process,  the  service  will  be  set  aside.  If  a  party 
who  is  not  within  the  jurisdiction  voluntarily  comes  within  it, 
he  thereby  becomes  amenable  to  the  process  of  the  court,  but 
not  unless  he  comes  voluntarily.  The  court  will  not  counte- 
nance any  proceeding  of  the  nature  adopted  in  this  case."* 

I  cannot  sanction  the  means  adopted  in  this  to  induce  the 
defendant  Isaac  Simonson  to  come  within  the  bailiwick  of  the 
sheriff  of  Kings  county,  that  he  might  be  arrested,  and  he 
must  be  discharged  with  costs. 


LUTZ  a.  EY. 

JVew  York  Common  Pleas ;  General  Term,  November ',  1856. 
MECHANICS'  LIEN  LAW. — REQUISITES  OF  NOTICE. — CREDIT. 

Where  a  notice  filed  under  the  mechanics'  lien  law  stated  the  doing  of  the  work  by 
the  claimants  in  pursuance  of  a  contract  made  by  the  owner, — Held,  that  this 
notice  was  sufficient  without  an  averment  by  the  claimants  that  they  had  made 
the  contract  with  the  defendants. 

It  is  not  necessary  in  such  notice  to  state  that  the  work  had  been  done  within  six 
months  prior  to  making  the  notice. 

The  plaintiff  in  an  action  to  foreclose  a  mechanics'  lien,  is  confined  to  his  bill  of 
particulars,  and  cannot  recover  for  work  not  stated  therein. 

Where  a  payment  contracted  for  is  to  be  made  by  note,  and  such  note  is  not  given, 
the  party  entitled  may  sue  for  the  amount  after  the  expiration  of  the  term  for 
which  the  note  was  to  be  made  ;  but  in  such  case  the  defendant  should  not  be 
charged  with  interest  during  that  time. 

Appeal  from  a  judgment  entered  upon  the  report  of  a 
referee. 

This  was  an  action  by  Stephen  Lutz  and  others  against 
Joseph  Ey,  to  foreclose  a  mechanics'  lien. 

INGRAHAM,  F.  J. — The  plaintiffs  are  claimants  under  the 
mechanics'  lien  law  for  work,  labor  and  materials,  done  and 
furnished  for  buildings  belonging  to  the  defendant. 

The  notice  filed  to  create  the  lien  stated  the  amount  of  the 

*  And  compare  Seaver  v.  Robinson,  (3  Duer,  622 ;  S.  C.,  2  Ante,  554.) 
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claim,  for  what  the  claim  was  made,  the  person  against  whom 
the  claim  was  made,  that  the  defendant  owned  the  buildings, 
and  their  location  by  the  street  and  number. 

The  defendant  objects  to  the  sufficiency  of  such  notice,  be- 
cause it  does  not  state  whether  the  plaintiffs  were  contractors, 
sub- con  tractors  or  laborers.  The  statute  does  not  distinctly 
require  that  the  notice  should  contain  such  an  allegation, 
although  it  is  undoubtedly  better  that  the  character  of  the 
party  doing  the  work  should  be  alleged.  The  statute  directs 
what  shall  be  specified  in  the  notice,  and  the  present  notice 
contains  everything  therein  required,  and  is,  I  think,  in  that 
respect  sufficient 

But  even  if  it  be  held  otherwise,  there  is  enough  in  the  pre- 
sent notice  to  disclose  the  relation  of  the  plaintiffs  in  doing  the 
work.  They  state  that  they  performed  the  work  and  furnished 
the  materials  in  pursuance  of  contracts  made  for  the  erection 
of  the  buildings,  and  in  the  absence  of  any  allegation  that 
they  did  the  work  for  other  contractors,  I  think  the  fair  pre- 
sumption is  that  they,  as  contractors  with  the  owner,  did  the 
work  directly  for  him. 

It  is  also  objected  to  the  notice  that  the  same  does  not  aver 
that  the  work  was  done  within  six  months. 

This  cannot  be  material  to  be  stated  in  the  notice.  It  is 
matter  of  defence,  and  the  defendant  can  be  relieved  even  on 
motion  from  a  lien  which  is  filed  after  six  months  from  the 
time  of  doing  the  work ;  or  he  may  set  it  up  as  a  defence  at 
the  trial.  It  can  do  no  good  to  state  it  in  the  notice,  because 
the  rule  is  not  that  the  notice  is  to  be  made  out  but  served 
•within  six  months  after  doing  the  work ;  and  even  if  the  notice 
stated  that  the  work  had  been  done  within  six  months  from 
the  date  of  the  notice,  the  same  difficulty  would  exist  as  now, 
because  it  is  not  making  out  the  notice  but  serving  it  on  the 
county  clerk,  that  creates  the  liability. 

There  is  no  foundation  for  the  objection  taken  to  this  notice. 

The  defendant  also  objects  that  the  performance  of  the 
contract  is  not  proven,  and  therefore  no  liability  was  incurred 
by  the  defendant. 

The  referee  has  found  that  the  buildings  were  erected  sub- 
stantially in  conformity  with  the  agreement,  with  certain  ex- 
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ceptions  and  alterations  caused  by  the  neglect  of  the  defend- 
ant to  make  the  excavations  properly,  which  he  was  bound 
to  do,  or  by  the  express  directions  of  the  defendant  to  make 
certain  alterations  therefrom.  He  also  finds  that  there  was 
extra  work  done  by  the  plaintiffs  amounting  to  $230,  and 
that  the  deficiencies  on  the  part  of  the  plaintiffs  amounted  to 
$235  63,  which  amount  is  allowed  to  the  defendant  by  the 
referee. 

Upon  contradictory  testimony  as  is  furnished  in  this  case, 
this  court  cannot  on  appeal  interfere  with  the  finding.  The 
evidence  is  such  as  to  warrant  a  finding  either  way,  and  where 
that  is  the  case  we  are  concluded  by  the  referee's  report. 

There  is  more  ground  for  objection  to  the  fact  which  appears 
by  the  referee's  report  that  the  plaintiffs  did  not  do  all  the 
work  they  contracted  to  do.  I  am  free  to  admit  that,  in  my 
judgment  a  better  rule  than  now  exists,  and  one  more  con- 
sistent with  the  principles  of  law,  would  be  to  hold  that  a 
party  claiming  to  be  paid  for  performing  a  contract  should  be 
required  to  show  such  performance  before  he  is  entitled  to 
payment  therefor.  If  the  question  was  a  new  one,  I  think  no 
lawyer  would  hesitate  in  saying  that  such  a  rule  was  the  only 
proper  one  to  enforce,  and  yet  in  deciding  upon  builder's  con- 
tracts, a  different  rule  appears  to  have  been  gradually  sanc- 
tioned by  the  courts,  and  instead  of  forfeiting  all  payments 
until  the  work  has  been  completed,  the  courts  have  been  led 
by  the  hardship  of  individual  cases  to  sanction  a  reduction  for 
deficiencies  where  the  contract  has  been  mainly  completed,  or 
where  the  facts  will  warrant  the  presumption,  that  the  work 
has  been  accepted  by  the  owner.  I  cannot  say  that  the  rule 
is  proper,  but  I  feel  bound  to  yield  to  the  force  of  the  nu- 
merous decisions  which  have  been  made  on  this  point,  and 
think  them  appropriate  to  the  present  case. 

The  plaintiffs  could  not  recover  for  any  work  not  stated  in 
the  bill  of  particulars,  and  in  this  respect  the  referee  erred  in 
allowing  for  wooden  platforms,  extra  leaders,  and  bringing 
Croton  water  into  the  house.  The  amount  allowed  for  these, 
being  $53  25,_must  be  deducted  from  the  judgment. 

The  remaining  objection  is  that  by  the  contract  the  plain- 
tiffs agreed  to  take  the  note  of  the  defendant,  payable  in  one 
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year,  with  a  satisfactory  indorser.  There  is  no  allegation  in 
the  answer  that  such  note  was  ever  given  ;  on  the  contrary, 
the  whole  defence  consists  in  denying  that  the  plaintiffs  have 
performed  their  work  so  as  to  entitle  them  to  any  payment. 
The  time  of  credit  has  long  since  expired,  and  had  so  expired 
at  the  commencement  of  the  suit.  The  mere  agreement  to 
receive  the  note  in  payment  did  not  deprive  the  plaintiff  of 
his  right  to  bring  the  action,  if  such  note  was  not  delivered  in 
payment  when  due,  and  the  refusal  to  pay  on  the  part  of  the 
defendant,  warranted  the  plaintiffs  in  bringing  an  action  for 
the  whole  amount.  I  think,  however,  the  plaintiffs  were  not 
entitled  to  interest  on  the  $1000  for  which  they  had  agreed  to 
take  a  note  until  the  time  for  which  the  note  had  to  run  had 
expired,  and  that  one  year's  interest  should  be  deducted  from 
the  amount  reported  due  on  this  account. 

My  conclusions  are  that  the  sums  of  $53  25  with  interest 
from  May  1,  1854,  and  the  sum  of  $70,  should  be  deducted 
from  the  amount  reported  due,  and  the  judgment  should  be 
affirmed  for  the  residue. 


PARKER  a.  PARKER. 

Supreme  Court,  First  District ;  Special  Term,  November,  1856. 
ACTION  FOR  DIVORCE. — TRIAL  BY  JURY. — FRAMING  OF  ISSUES. 

In  an  action  for  a  divorce  on  the  ground  of  adultery,  in  which  issue*  are  raised  by 
the  pleadings  themselves,  it  is  now  not  necessary  to  frame  issues  for  jury  trial  ,• 
but  the  issues  joined  by  the  pleadings  may  be  tried. 

Since  the  amendment  in  1852.  of  section  253  of  the  Code,  section  72, — which  pro- 
vide* that  "  where  the  power  now  exists  to  order  a  feigned  issue,  Ate.,  an  order 
for  the  trial  may  be  made,"  <te., — can  have  no  application  to  an  action  for  divorce 
for  adultery,  in  which  an  issue  of  fact  is  raised  by  the  pleadings. 

Motion  for  a  decree  of  divorce. 

This  was  an  action  for  a  divorce  on  the  ground  of  adultery. 

Issues  of  fact  in  this  case,  were  raised  by  the  pleadings  and 
noticed  for  trial  at  the  October  circuit.  The  defendant  did 
not  appear,  and  the  cause  was  tried  by  a  jury,  who  rendered 
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a  verdict  for  plaintiff.     The  plaintiff  now  presented  a  decree 
for  settlement. 

E.  J.  Porter,  for  the  motion. 

J.  Palmer,  in  opposition,  contended  that  the  plaintiff  was 
irregular,  because  no  issues  had  been  framed  in  the  case. 

DAVIES,  J. — Section  253  of  the  Code  provides  that  issues  of 
fact  in  an  action  for  a  divorce  from  the  marriage  contract  on 
the  ground  of  adultery,  must  be  tried  by  a  jury,  unless  a  jury 
trial  be  waived  pursuant  to  section  266,  or  a  reference  be 
ordered  pursuant  to  sections  270  and  271.  This  section  (253) 
as  it  stood  in  the  Code  of  1849,  required  that  issues  of  fact  in 
actions  for  the  recovery  of  money  only,  or  of  specific  real  or 
personal  property,  must  be  tried  by  a  jury. 

The  amendment  of  1852,  added,  issues  of  fact  in  an  action 
"  for  a  divorce  from  the  marriage  contract  on  the  ground  of 
adultery." 

The  statute  is,  therefore,  imperative  that  in  an  action  for  a 
divorce  like  the  present,  the  issues  of  fact  raised  by  the  plead- 
ings must  be  tried  by  a  jury,  unless  a  trial  by  jury  is  waived 
as  provided  in  section  266,  or  a  reference  be  ordered  in  pur- 
suance of  sections  270  and  271. 

This  was  the  view  taken  by  this  court  at  general  term  in 
setting  aside  the  order  of  reference  made  in  this  cause,  the 
same  not  having  been  consented  to  in  compliance  with  section 
270,  and  a  reference  without  such  consent  in  this  case  could 
not  be  ordered  pursuant  to  section  271.* 

There  would  not  seem  to  be  any  doubt,  therefore,  that  issues 
of  fact,  in  suits  like  the  present,  are  to  be  tried  by  a  jury  in 
the  same  manner  as  an  issue  of  fact  in  an  action  for  the  re- 
covery of  money  only ;  and  it  follows  that  the  provision  of 
section  72  has  no  more  application  to  one  action  than  the  other. 

It  seems  too  apparent  to  need  illustration  that  the  provisions 
of  section  72,  since  the  amendment  of  section  253  in  1852, 

*  At  a  previous^circuit,  the  cause  being  called  on  the  calendar,  and  the  defend- 
ant not  appearing,  a  default  was  taken,  and  a  reference  ordered  without  defendant's 
consent.  The  defendant  appealed  from  this  order  to  the  general  term,  and  it  was 
vacated.  Compare  Diddell  a.  Diddell,  Ante.,  168. 
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can  have  no  application  to  an  action  for  divorce  from  the 
marriage  contract  on  the  ground  of  adultery,  in  which  an 
issue  of  fact  is  raised  by  the  pleadings. 

That  this  is  the  view  taken  by  this  court,  is  manifest  from 
Rule  69. 

It  provides  that  in  cases  where  the  trial  of  issues  of  fact  is 
not  provided  for  in  section  253  of  the  Code,  if  either  party 
shall  desire  a  trial  by  jury,  the  same  shall  be  applied  for  with- 
in ten  days  after  issue  joined,  and  then  the  issues  are  to  be 
settled  as  provided  in  section  72. 

It  is  quite  clear,  therefore,  that  in  the  cases  mentioned  in 
section  253,  no  issues  can  be  framed  pursuant  to  section  72, 
or  to  Rule  69. 

On  the  construction  which  the  defendant's  counsel  gives  to 
section  72  and  Rule  69,  he  is  quite  too  late  to  ask  to  have  issues 
framed  in  this  cause.  But  I  am  clearly  of  the  opinion  that 
none  could  be  framed,  and  that  the  cause  was  properly  placed 
on  the  circuit  calendar,  and  has  been  regularly  tried  there. 

The  plaintiff's  counsel  pursuant  to  Rule  70,  now  applies  for 
a  hearing  of  the  cause  after  the  trial  of  the  issues  of  fact,  and 
for  a  sentence  or  a  decree  for  a  divorce.  In  this  he  is  also 
regular,  and  is  entitled  to  the  same  unless  the  excuse  offered 
by  the  defendant's  counsel  is  adequate. 

I  am  not  satisfied  from  the  papers  before  me  that  the  de- 
fendant's counsel  intended  to  appear  at  the  circuit,  and  having 
no  doubt  of  the  entire  regularity  of  the  plaintiff's  proceed- 
ings, a  decree  for  divorce  on  the  ground  of  adultery  must  be 
entered,  with  an  allowance  to  plaintiff's  counsel  of  $75. 
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AMENDMENT. 

1.  What  amendment  to  the  complaint  should  be  allowed  in  an  action 
against  the  sheriff  for  an  escape.     Daguerre  a.  Orser,  Ante,  86. 

2.  Since  the  amendment  of  1855  to  section  153  of  the  Code — autho- 
rizing the  plaintiff  in  all  cases  to  demur  to  the  answer  for  insuffi- 
ciency,— the   defendant  may  in  all  cases  amend  his  answer,  as  of 
course,  under  section  172.     Townsend  a.  Platt,  Ante,  323. 

3.  It  is  only  when  the  purpose  of  amendment  is  to  conform  the  plead- 
ing or  proceeding  to  the  facts   proved,  that  the   court  is  restricted 
from  allowing  an  amendment  which  changes  the  nature  of  the  claim 
or  defence.     When  the  application  is  for  any  other  purpose  it  ought 
to  be  considered  as  similar  applications  under  the  Revised  Statutes 
were.     Daguerre  a.  Orser,  Ante,  86. 

4.  The  provisions  of  the  Code  authorizing  the  amendment  of  pleadings 
after  judgment,  only  permit  amendments  to  be  made  for  the  purpose 
of  sustaining  the  judgment.     Englis  a.  Furniss,  Ante,  82. 
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ANSWER. 

5.  Where  upon  appeal,  it  appears  that  some  of  the  counts  in  the  com- 
plaint are  defective,  but  others  are  good,  and  it  further  appears, 
from  the  printed  case,  that  all  the  evidence  given  was  applicable  to 
the  good  counts,  an  amendment  of  the  record  applying  the  verdict  to 
the  good  counts,   is  proper.     The  judgment  cannot  be  reversed, 
if  there  are  good  counts  in  the  complaint,  to  which  all  the  evidence 
introduced  was  applicable.     Snell  a.  Snell,  Ante,  426. 

6.  Upon  appeal  to  the  general  term,  the  court  may  treat  the  pleadings 
as  having  been  amended  so  as  to  conform  to  the  facts  proved,  in  any 
respect  in  which  the  court  ought  clearly  to  allow  an  amendment 
upon   application   at   special  term.      Bowdoin   a.    Coleman,   Ante, 
431. 

7.  Of  the  practice  in  respect  to  amendments  of  the  case  in  appeals  to 
the  Court  of  Appeals  upon  judgments  entered  upon  the  report  of 
referees.     Mills  a.  Thursby,  No.  11,  12  How.  Pr.  /?.,  417. 

ANSWER. 

1.  Where  a  party  volunteers  to  pay  the  debt  of  his  creditor  without 
his  request  or  consent,  under  section  293  of  the  Code, — providing 
that  after  issuing  of  execution  any  person  indebted  to  the  judgment 
debtor  may  pay  to  the  sheriff,  &c., — he  must,  in  order  to  avail  him- 
self of  such  payment  in  an  action,  set  it  up  specially  in  his  answer. 
There  is  no  hardship  in  requiring  this,  and  it  is  necessary  to  pre- 
vent surprise.     Such  payment  can  only  be  regarded  as  a  set-off  or 
counter-claim  for  money  paid  to  the  use  of  the  judgment  debtor,  and 
should  be  pleaded  as  such  in  order  to  give  the  other  party  an  oppor- 
tunity of  replying  to  it.     Calkins  «.  Packer,  21  l&trb.,  275. 

2.  Of  rules  of  pleading  to  be  observed  by  defendant  in  an  action  upon 
a  promissory  note.     Brown  a.  Ilyckman,  12  How.  Pr.  JR.,  313. 

3.  Where   material  allegations  in  a  complaint  are  not  directly  denied, 
and  no  issue  is  taken  upon  them   in  the  answer,  but  the  defendant 
states  other  facts  inconsistent   with   those  averred   by  plaintiff,  this 
will  not  be  construed  a  denial  of  the  allegations  of  the  complaint,  so 
as  to  prevent  them  from  being  taken  as  true.     Every  material  alle- 
gation not  spfdjicnlly  controverted,  &c.,  must    be   taken   as   true. 
(Code,  §  1G8.)     Merely  making  a  counter  statement,  or  giving  a 
different  version  of  the  matter  from  that  contained  in  the  complaint, 
without  denying  the  allegations  therein  contained,  is   not  specifically 
controverting  such  allegations.     Wood  a.  Whiting,  21  liirb.,  190. 

4.  In  an  action  for  goods  sold  and  delivered,  the  answer  of  the  defen- 
dant admitted  the  purchase  of  the  goods,  but  averred  they  were 
purchased  upon  a  credit  not  expired. 
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Held,  that  this  allegation  in  the  answer  was  not  "  a  statement  of  new 
matter  constituting  a  defence"  but  merely  a  special  denial  of  the 
plaintiffs'  allegation,  that  "  the  defendant  is  now  indebted  to  the 
plaintiffs" — a  denial  of  the  contract  set  up  by  the  plaintiffs.  New 
matter  is  where  the  contract  is  admitted,  and  the  matter  set  up 
avoids  the  contract — not  where  the  matter  set  up  denies  the  con- 
tract. The  plaintiffs  were  therefore  not  entitled  to  reply  to  the 
defendant's  answer.  Supreme  Ct.,  Sp.  T.,  1855,  Gilbert  a.  Cram, 
12  How.Pr.R.,  455. 

5.  In  an  action  upon  a  note,  the  answer  set  up  a  prior  indebtedness 
of  the  plaintiff  to  the  defendant,  and  an  agreement  that  this  indebt- 
edness should  be  applied  upon  the  note.     The  answer  claimed  that 
to  this  extent  the  note  was  paid.     There  was  no  reply  ;  but  when 
the  cause  was  reached,  plaintiff  took  judgment,  defendant    not  ap- 
pearing, for  the  whole  amount  of  the  note.     Defendant  moved  to 
set  aside  the  proceedings  ;  contending  that,  no  reply  having  been 
served,  the  defendant's  claim  against  the  note  was  admitted,  and 
judgment  should  have  been  only  for  the  balance. 

Held,  that  the  matter  stated  in  the  answer  did  not  constitute  a 
counter-claim.  When  defendant  has,  against  the  plaintiff,  a  cause  of 
action  upon  which  he  might  have  maintained  a  suit,  such  cause  of 
action  is  a  counter-claim.  A  counter-claim  must  exist  against  the 
plaintiff,  as  well  as  in  favor  of  the  defendant.  (Code,  §  150.) 
Hence  the  matter  stated  in  the  answer  did  not  amount  to  a  counter- 
claim. The  indebtedness  set  out  was  relied  on  as  a  payment  of  the 
note.  The  defendant  did  not  pretend  to  have  a  cross  demand 
against  the  plaintiff.  He  merely  alleged  matter  which  if  true, 
showed  that  the  plaintiff  never  had  a  cause  of  action  against  him  to 
the  amount  claimed  in  the  complaint.  Such  matter  required  no 
reply.  The  motion  to  set  aside  the  plaintiff's  proceedings  was  there- 
fore denied.  Supreme  Ct.,  Sp.  T.,  1855,  Davidson  a.  Remington, 
12  How.  Pr.  R.,  310. 

6.  In  an  action  for  partition,  defendant  answered   that  prior  to  the 
commencement  of  the  action  he  himself  had  commenced  a  suit  in  the 
same  court,  against  the  plaintiffs  and  others  for  the  partition  of  the 
same  lands  mentioned  and  described  in  the  complaint  in  the  present 
action.     The  plaintiff  moved  to  require  the  defendant  to  make  his 
answer  more  definite  and  certain,  by  naming  all  the  parties  plaintiff 
and  defendant,  in  the  former  action. 

Held,  that  this  motion  must  be  denied.  The  answer  was  neither 
indefinite  nor  uncertain.  It  plainly  indicated  the  precise  nature  of 
the  defence  relied  upon  by  the  defendant.  True,  the  defendant  had 
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gone  on  to  state  that  he  was  himself  the  plaintiff  in  the  prior  action, 
and  that  the  plaintiff's  in  the  present  action,  together  with  other  per- 
sons not  named,  were  the  defendants  in  that  action.  This  it  was 
unnecessary  for  him  to  do.  Having  alleged  the  fact  that  a  prior 
action  was  pending  between  the  same  parties,  and  for  the  same 
cause,  he  would  be  obliged  to  prove  the  allegation  upon  the  trial  ; 
but  he  could  not  be  required  to  state  more  explicitly  in  his  answer, 
the  proof  he  expected  to  furnish.  Supreme  Ct.,  Sp.T.,  1854,  Ward 
a.  Dewey,  12  Hoic.  Pr.  R.,  193. 

7.  In  an  action  to  recover  securities  pledged  with  defendants,  the  de- 
fendants, in  their  answer,  denied  knowledge,  &c.,  sufficient  to  form 
a  belief  whether  the  securities  belonged  to  plaintiff ;  and  then  aver- 
red   that    the    securities   were    delivered    to    them,  by  plaintiff,   as 
collateral  to  debts  yet  unpaid. 

Hdd,  1.  That  the  first  clause  of  the  answer  would,  by  itself,  have 
formed  a  good  issue. 

2.  That  it  was  not  rendered  irrelevant  by  the  addition  of  the  sec- 
ond. Townsend  a,  Platt,  Ante,  325. 

8.  Where  plaintiff  sues  in  a  representative  capacity,  and   in  his  com- 
plaint only  alleges  in   general   terms    that   defendant  is  indebted  to 
him  for,  &c ,  an   answer  denying  knowledge  or  information  sufficient 
to  form  a  belief  whether  defendant  is  indebted  to  plaintiff,  is  not 
frivolous.     Morrow  a.  Cougan,  Ante,  328. 

9.  A  complaint  upon  a  promissory  note,  against  the  maker  and  two 
endorsers,  stated  that  the  defendant,  the  last  endorser,  endorsed  the 
same,  and  it  was  thereon  transferred  to  the  plaintiff.     The  answer 
of  the  last  endorser  denied  knowledge  or    information   sufficient  to 
form  a  belief  "  that  he  had  ever  endorsed  the  note  mentioned  in  the 
complaint,  or  that    the  same  had  ever  been  transferred  to  the  plain- 
tiff."    The  plaintiff  moved   for  judgment  on   the  ground   that  the 
answer  was  frivolous. 

Hdd,  that  the  answer  was  frivolous.  According  to  the  allegations 
of  the  complaint,  the  defendant  was  the  second  endorser  of  the  note 
in  suit,  and  must  be  presumed  to  have  transferred  it  to  the  plaintiff. 
Whether  he  did  endorse  the  note  or  not,  or  whether  it  was  tran;-- 
ferred  to  the  plaintiff  might  be  presumed  to  be  within  his  own 
personal  knowledge.  To  say  in  respect  to  the  question  whether  or 
not  he  endorsed  the  note,  that  he  had  no  knowledge  or  information 
sufficient  to  form  a  belief  on  the  subject,  was  obviously  an  evasion. 
If  for  any  reason  he  could  not  answer  positively,  that  reason  should 
have  been  stated.  So  in  respect  to  the  transfer  of  the  note  ;  the 
defendant  who  acknowledged  being  the  last  endorser,  was,  presump- 
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lively  the  person  who  transferred  the  note  to  the  holder.  He 
ought  either  to  admit  or  deny  the  transfer,  or  show  how  it  happened 
that  he  had  no  knowledge  or  information  on  the  subject.  (Edwards 
a.  Lent,  8  How.  Pr.  R.,  28  ;  Richardson  a.  Wilton,  4  Sand,  708  ; 
Sherman  a.  The  New  York  Central  Mills,  1  Abbotts'  Pr.  R.,  187  ; 
Thorn  a.  The  Same,  10  How.  Pr.  R.,  19  ;  Wesson  a.  Judd,  1  Ab- 
botts' Pr.  R.,  254  ;  Mott  a.  Burnett,  1  Code  R.  N.  S.,  255  ;  Hance 
a.  Rumming,  Ib.,  204 ;)  Supreme  Ct.,  Sp.  T.,  1855,  Fales  a.  Hicks, 
12  How.  Pr.  R.,  153. 

10.  In  an  action  for  goods  sold  and  delivered  to  two  defendants  as 
partners,  one  defendant  answered,   stating  that  he  had  not   "  any 
knowledge  or  information  sufficient  to  form  a  belief"  whether  the 
plaintiff  sold  and  delivered  to  the  defendants  the  goods  mentioned,  or 
whether  the  sums  claimed  therefor  were  due,  and  therefore  denied 
the  same. 

Held,  that  the  answer  was  frivolous  and  evasive.  If  the  defendant, 
who  answered,  did  not  in  fact  know  whether  his  partner  or  his  clerks 
had  purchased  the  goods  of  the  plaintiff,  he  was  bound,  before  an- 
swering, to  inform  himself  on  the  subject.  This  he  could  have  done 
by  simple  inquiry.  If  he  omitted  such  inquiry,  he  was  wilfully  igno- 
rant of  what  it  was  his  duty  to  know.  If  there  was  anything  to  pre- 
vent his  informing  himself  as  to  the  facts  alleged  in  the  complaint, 
he  should  have  stated  what  it  was,  by  way  of  excusing  himself  for 
this  mode  of  answering.  In  the  absence  of  any  such  excuse,  he 
mast,  as  one  of  the  partners  to  whom  the  goods  were  alleged  to  have 
been  sold,  be  held  to  be  chargeable  with  such  knowledge  or  informa- 
tion on  the  subject  as  would  enable  him  to  admit  or  deny  the  allega- 
tion. (Edwards  a.  Lent,  8  How.  Pr.  R.,  28  ;  Richardson  a.  Wilton,  4 
Sandf.,  708  ;  Wesson  a.  Judd,  1  Abbotts'  Pr.  R.,  254  ;  Thorn  a.  The 
New  York  Central  Mills,  10  How.  Pr.  R.,  19;  Sherman  a.  The 
Same,  1  Abbotts'  Pr.  R.,  187.)  Supreme  Ct.,  Sp.  T.,  1855,  Chap- 
man a.  Palmer,  12  How.  Pr.  R.,  37.  But  see  Leach  a.  Boynton, 
Ante,  1. 

11.  In  what  way  a  defendant,  whose  answer  is  stricken  out  as  frivo- 
lous, should  seek  leave  to  put  in  a  new  one.     Marquisee  a.  Brig- 
ham,  12  How.  Pr.  R.  399. 

12.  It  is  well  settled  that  a  denial  by  defendant  of  any  knowledge,  &c., 
sufficient  to  form  a  belief,  respecting  material  allegations  in  the  com- 
plaint, forms  a  material  issue,  which  compels  plaintiff  to  prove  such 
allegations  on  the  trial.     When  the  allegations  thus  denied  are  pre- 
sumptively within  the  personal  knowledge  of  the  defendant,  this  fact 
may  render  the  answer  false,  and  so  liable  to  be  stricken  out  as  sham, 
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but  the  plaintiff  cannot  have  judgment  upon  it  as  frivolous.  Leach  a. 
Boynton,  Ante,  1. 

13.  An  answer  which  merely  denies  allegations  of  the  complaint,  can- 
not be  stricken  out   as  sham.     The  Code  confers  no  new  power  to 
strike  out  such  answers.    Its  terms  are  to  be  construed  with  refer- 
ence to  the  legal  language  in  use  when  it  was  made.     Sham  pleas 
were  then  understood  to  be  special  pleaSj^/aZse  and  specious.     A  sham 
answer  now  must  be  one  which  sets  up  new  matter ;  not  one  merely 
denying  some  allegations  of  the  complaint.     (7  How.  Pr.  JR.,  171  ; 
14  Barb ,  393  ;  Winne  a.  Sickles,  9  How.  Pr.  R.,  217  ;  Benedict  a. 
Tanner,  10  ll>.,  455;  Goedell  a.  Robinson,  1  Abbotts1  Pr.  R.,  116.) 
Supreme    Ci.,  Sp.    71,    Grant   a.    Power,   12    How.   Pr.  R.,   500. 
Compare  Lefferts  a.   Snediker,  1  Ante,  41,  and  Walker  a.  Hewitt, 
1 1  Haw.  Pr.  R.  395,  2  Ante,  487. 

14.  A  whole  answer,  or  a  whole  separate  defence  may  be  stricken  out, 
as  false,  where  the  pleading  is  unverified  and  its  falsity  is  shown. 
But  the  court  cannot  strike  out  a  part  of  the  allegations  going  to 
make  up  a  defence,  leaving  the  others.     1854,  Slack  a.  Cotton,  2 
E.  D.  Smith'*  C.  P.  R.,  398. 

15.  That  an  answer,  denying  knowledge,  dec.,  sufficient  to  form  a  be- 
lief respecting  an  allegation,  as  to  which  defendant  has   presump- 
tively means  of  information  within  his  reach,  may  be  stricken  out  as 
gharn.     1851,  Hance  a.    Humming,   2  E.  D.  Smith's  C.  P.  R.,  48. 
And  see  Mott  a.  Burnett,  lb.,  50. 

16.  An  answer  served  in  time,  and  verified,  (if  necessary,)  cannot  be 
treated  as  a  nullity  simply  because  the  defence  which  it  sets  up  is 
defective.     Bergman  a.  Jlowell,  Ante,  329. 

AMENDMENT,    2;    CoCNTEK-CLAIM  ;     DEFENCE;    MOTIONS    AND    OR- 
DERS, 14,  17,  18,  19:  PLEADING;  VERIFICATION,  2. 

APPEAL. 

1.  The  neglect  of  an  appellant    who  has   regularly  served  notice  of 
appeal,  to  procure  his  case  to  be  fled  within  ten  days  after  it  has 
been  settled,  confers  no  right  upon  the  respondent  to  have  the  appeal 
dismissed,  but  it  finally  disposes  of  the  case  or  exceptions,  and  leave* 
the  party  to  argue  his  appeal  on  the  judgment  alone.     Robinson  a. 
The  Hudson  River  Railroad  Company,  Ante,  115. 

2.  In  the  absence  of  any  agreement  between  the  parties,  and  of  any 
different  cettlement  of  the  case  by  the  court  below,  the  review  in  the 
Court  of  Appeals  in  case  of  trial  by  the  court  or  by  a  referee,  must 
be  had  upon  the  case  as  originally  prepared  and  settled.     The  Code 


NEW-YOKE.  487 


has  given  no  right  to  the  appellant  to  make  up  and  serve  a  new 
case,  after  the  decision  of  the  court  below.  If  however  the  state- 
ment is  imperfect,  the  court  below  have  power  to  direct  a  re-settle- 
ment, and  to  reform  the  proceedings  in  any  manner  not  inconsistent 
with  the  actual  finding  of  the  judge  or  referee.  Ct.  of  Appeals, 
Johnson  a.  Whitlock,  12  How.  Pr.  R.,  571. 

3.  Where,  in  a  case  presenting  no  question  whatever  for  the  determi- 
nation of  the  jury,  the  judge  directs  a  verdict  subject  to  the  opinion 
of  the  court,  the  general  term  have  power,  when  the  case  comes  be- 
fore them,  to  direct  the  proper  judgment.     They  are  not  limited,  if 
they  think  the  law  does  not  sustain  the  verdict,  to  the  granting  of  a 
new  trial.     Crittenden  a.  The   Empire  Stone  Dressing  Company, 
Ante,  71. 

4.  Upon  appeal  to  the  general  term  upon  a  judgment  entered  upon  the 
report  of  a  referee,  the  court  are  limited  to  a  review  of  errors  spe- 
cifically pointed  out  by  exceptions   taken  on   the   trial,  or  within 
ten  days  after  notice  of  the  judgment,  as  provided  by  section  268 
of  the  Code.     Supreme   Ct.,   Gen.    T.,   Brewer  a.  Isish,   12  How. 

Pr.  R.,  481. 

5.  An  order  to  refer  a  cause  brought  to  recover  upon  an  account,  is 
not  an  appealable  order.     Ubsdell  a.  Root,  Ante,  142. 

6.  An  order  opening  a  default  to  answer,  does  not  involve  the  merits, 
and  is  not  appealable,  under  section  349  of  the  Code.     In  the  New 
York  Common  Pleas  it  can  only  be  appealed  from  under  Rule  of 
March  22,  1851.     1853,  Mead  a.  Mead,  2  E.  D.  Smith's  G.  P. 
R.,  223. 

8.  An  order  made  in  a  cause  at  special  term,  staying  plaintiff's  pro- 
ceedings, to  enable  defendant  to  move  in  the  cause  in  the  Court  of 
Appeals,  is  not  an  appealable  order  within  section  349  of  the  Code. 
It  is  a  mere  exercise  of  discretion.  1852,  Hunt  a.  Bennett,  2  E.  D. 
Smith's  C.  P.  R.,  53. 

8.  In  order  to  review  the  judgment  after  trial  by  the  court,  a  case 
must  always  be  made.  In  settling  this,  the  Code  imperatively  re- 
quires a  statement  of  the  facts  found  by  the  judge,  and  his  conclu- 
sions of  law.  The  party  who  prepares  the  case  should  insert  this 
statement,  which,  like  any  other  part  of  the  case,  will  be  subject  to 
amendment  by  the  other  party,  and  settlement  by  the  judge.  If  it 
be  desired  to  review  any  conclusion  of  fact,  the  case  will  contain  the 
evidence  bearing  upon  that  conclusion.  It  will  also  contain  the  ex- 
ceptions taken  during  the  trial,  and  those  taken  after  the  judgment 
to  the  final  conclusions  of  law.  The  case,  if  served  within  the  ten 
days,  will  be  of  itself  a  compliance  with  the  first  clause  of  the  sec- 
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tion,  and  no  other  exceptions  will  be  required  to  satisfy  that  clause. 
If  not  served  within  ten  days,  then  a  formal  exception  must  have 
been  made  and  served  within  that  time,  as  the  authority  for  insert- 
ing it  in  the  case  afterwards  prepared,  and  any  exception,  which 
appears  in  the  case  as  settled,  will  be  assumed  to  have  been  made  in 
due  time. 

The  proceeding  thus  prepared  for  the  review  of  a  judgment 
will  combine  the  qualities  both  of  a  case  and  a  bill  of  exceptions, 
as  those  terms  were  formerly  understood.  Its  proper  name  is  a  case, 
but  it  must  contain  the  exceptions  taken  during  the  trial,  and  those 
taken  after  the  trial  and  judgment ;  and  there  is  no  right  to  a  review 
upon  a  question  of  law  on  any  other  terms.  The  exception  mu?t 
be  taken  at  the  trial,  if  there  was  opportunity,  or  if  not,  then 
within  ten  days  after  notice  of  the  judgment,  and  it  must  always  be 
stated  in  the  case.  Ct.  of  Appeals,  Hunt  a.  Bloomer,  12  How. 
Pr.  R.,  567. 

9.  It  has  been  more  or  less  understood,  that  an   appeal  from  a  judg- 
ment entered  upon  the  report  of  a  referee,  may  be  taken  upon  the 
record   containing   the   report,  and   without  any  case  being  made, 
where  it  is  intended  to  review  conclusions  of  law  only.     But  the 
Code  does  not  admit  of  this  interpretation.     As  a  case  must  always 
be  made  after  a  trial  by  the  court,  and  as  the  decision  of  a  referee 
can  only  be  reviewed  in  the  same  manner,  it  follows  that  the  same 
proceeding  must  be  taken.     And  the  case  made  must  contain  not 
only  the  exceptions  taken  during  the  trial,  but   those  taken   after- 
wards, to  the  final  decision  of  the  cause.      Ct.  of  Appeals,  Johnson  a. 
Whitloek,  2  How.  Pr.  R.,  571. 

10.  The  mode  of  proceeding   to  review  the  decision  made  in  a  case 
tried  by  the  court  or  by  reference,  may  be  summed  up  thus.     After 
trial,  the  lirst  step  will  be  lo  except,  within   the   time  limited,  upon 
the  legal  points  and  propositions  involved  in  the  final  decision  ruled 
against  the  party  intending  to  appeal.     The  next  proceeding  will  be 
to  prepare  a  cate,  and  have  it  settled  l>y  the  judge  or  referees,  if  not 
agreed  on.     This  will  contain  the  evidence  bearing  upon  any  con- 
clusion of  fact  intended  to  be  reviewed ;  also,  the  exceptions  taken 
during  the  trial  and  those  made  after  the  trial  to  the  final  decision. 
The  facts  found  and  conclusions  of  law  must  be  separately  stated. 
This  statement,  like  the  other  parts  of  the  case,  must  be  prepared  by 
the  party  who  appeals,  and  of  course  it  will  be   subject  to  amend- 
ment and   settlement.     On   the  case  so  prepared  and  settled,  the 
review  is  to  be  had  at  the  general  term.    The  exceptions,  separately 
served  after  judgment,  thould  not  appear  at  all,  except  as  they  are 
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settled  and  stated  in  the  case.      Gt.  of  Appeals,  Johnson  «.  Whit- 
lock,  12  How.  Pr.  R.,  571.     And  see  Brewer  a.  Isish,  lb.,  481. 

11.  Irregularities  in  the  rendering  of  judgment  in  the  New  York  Ma- 
rine Court,  will  not  be  reviewed  or  remedied  in  the  Common  Pleas, 
upon  motion  to  set  aside  proceedings  taken  in  the  latter  court  after 
the  filing  of  a  transcript,  &c.     The  remedy  for  such  irregularities  is 
by  motion  in  the  court  below,  or  by  appeal  from  the  judgment. 
1854,  McCann  a.  Burnett,  2  E.  D.  Smith's  C.  P.  R.,  521.    And  see 
Saunders  a.  Hall,  2  Ante,  418. 

12.  Where  the  admission  of  improper  evidence  could  by  legal  neces- 
sity do  no  injury,  it  may  be  disregarded.     Forest  a.  Forest,  Ante, 
144;  Patterson  a.  O'Hara,  2  E.  D.  Smith's  O.  P.  R.,  58;  Beach  a. 
Raymond,  Ib.,  496.     And  see  Underhill  a.  The  New  York  &  Har- 
lem Railroad  Company,  21  Barb.,  489. 

13.  The  grounds  of  the  rule  of  the  Common  Pleas,  adopted  March  22, 
1851,  regulating  the  review  of  questions  of  practice  decided  by  a 
single  judge.     1851,  Perry  a.  More,  2  E.  D.  Smith's  C.  P.  R.,  32. 

JUSTICE'S  COURT,  tit.  Appeal;  NEW  YORK  MARINE  COURT,  6,  7, 
STAY  OF  PROCEEDINGS,  3,  4,  5,  6,  7,  8. 

APPEARANCE. 

1.  The  term  "  appearance  "  in  the  act  of  Congress  which  provides  for 
the  removal  of  a  cause  pending  in  a  State  court,  between  citizens 
of  different  States,  on  petition  filed  by  defendant  at  the  time  of  enter- 
ing his  appearance,  must  be  interpreted  by  the  course  and  practice 
of  the  State  court.     What  is  held  in  such  court  to  be  a  submission 
to  its  authority  in  the  cause,  whether  coerced  or  voluntary,  must  be 
deemed  an  appearance ;  and  when  such  submission  has  been  made, 
it  cannot  be  retracted.     N.  T.  Superior  Ct.,  1855,  Cooley  a.  Law- 
rence, 12  How.  Pr.  R.,  176. 

2.  Of  the  history  of  the  practice  of  "  appearance  "  in  suits  ;  and  what 
constitutes  appearance,  under  the  practice  of  the  New  York  Supe. 
rior  Court.  (Citing  5  Barn,  fy  Aid.,  540  ;  Stephens  on  Pleading,  29- 
36  ;  1  Burrill's  Pr.,  112  ;  S/lksld,  544 ;  Com.  Dig.  tit.  Abatement,  1 ; 
Stephens,  480  ;  Rule  26  of  Supreme  Ct. ;  Rule  25, 1847 ;  Rule  7, 1854 ; 
Francis  a.  Sitts,  2  Hill,  362 ;  McKenzie  a.  Van  Zandt,  1  Wend.,  1 ; 
Quick  a.  Merrill,  3  Cut.,  133;  Mahaney  a.  Penman,  1  Abbotts'  Pr. 
R.,  34 ;  Higgins  a.  Rockwell,  2  Duer,  650,)  Ib. 

CRIMINAL  LAW,  tit  Recognizance  and  Bail,  5. 
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ARREST. 

1.  Where  the  complaint  showed  that  &  female  defendant  had  aided  her 
co-defendants  in  taking  from  the  plaintiffs  certificates  of  stock,  and 
in  disposing  of  the  same,  and  converting  them  into  money  which  the 
defendants  retained  to  their  own  use, — Held,  that  this  was  a  wilful 
injury  to  property,  for  which  a  female  could  be  arrested  under  sec- 
tion 179  of  the  Code.     The  Northern  Railway  Company  of  France 
a.  Carpentier,  Anle,  259. 

2.  Frauds  are  various,  and  diversified  in  character  and  circumstances  ; 
and  the  plaintiff,  in  making  application  for  an  order  of  arrest,  must 
specify  and  establish  the  particular  fraud  relied  upon  as  the  founda- 
tion of  the  order.     He  cannot,  under  section  205  of  the  Code,  upon 
a  motion  to  vacate  his  order,  set  up  a  ground  for  retaining  it,  not 
put  forth  as  the  original  ground  of  the  order.     Supreme  Ct.,  Sp.  T., 
1855,  Cady  a.  Edmonds,  12  How  Pr.  It.,  197. 

3.  The  undertaking  for  costs  and  damages  required  by  section  182  of 
the  Code,  to  be  given  "  on  the  part  of  the  plaintiff''  on  his  obtaining 
an  order  of  arrest,  need  not  necessarily  be  executed  by  the  plaintiff' 
personally.     Asking  a..  Hearns,  Ante,  184. 

4.  A  defendant  will  be  discharged  from  arrest  when  it  appears  that  the 
arre.-t  was  effected  by  enticing  him  within  the  bailiwick  of  the  she- 
riff in  whose  hands  the  process  was,  by  means  offilse  representations. 
Goupil  a.  Simonson,  Aide,  474. 

CRIMINAL  LAW,  tit.  Evidence,  G ;  MOTIONS  and  ORDERS,  6,  7. 

ASSIGNMENT. 

1.  A  claim  for  unliquidated  damages  for  the  breach  of  a  contract  to 
employ  the  plaintiff  and  pay  for  his  work,  is  assignable  ;  and  such 
claim  after  assignment  is  properly  sued  in  the  name  of  the  assignee. 
1854,  Monahan  a.  Story.  2  E.  D.  Smith's  C.  P.  R.,  393. 

2.  An  action  for  a  tort  merely  personal,  is  not  assignable  so  as  to  allow 
the  assignee  to  sue  in  his  own  name.     Nash  a.  Hamilton,  Ante,  35. 

3.  After  verdict  for  plaintiff',  in  an  action  for  a  personal  tort,  but  before 
judgment,  plaintiff  assigned  the  verdict  and  the  judgment  to  lie  entered 
thereon  to  his  attorney  for  a  valuable  consideration.     The  defendant 
had  notice  of  the  assignment, — Held,  that  the  assignment  was  effec- 
tual to  prevent  the  defendant  setting  off  a  judgment  subsequently 
recovered  in  his  favor  against  the  plaintiff,  against  the  judgment  so 
assigned.     Nash  a.  Hamilton,  Antf,  35. 

4.  An  assignment  by  a  defendant  who  prevails  in  an  action  of  claim 
and  delivery,  of  the  jutlgmmt  recovered  by  him  and  all  moneys  to 
be  obtained  by  means  thereof  or  by  any  proceedings  to  be   liad 
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thereon,  transfers  to  the  assignee  any  undertaking  executed  in  the 
action  upon  requisition  made  for  the  delivery  of  the  property  to 
plaintiff;  and  the  assignee  may  maintain  an  action  upon  such  under- 
taking. Bowdoin  a.  Coleman,  Ante,  431. 

5.  An  assignment  by  a  debtor  of  all  his  property  in  trust  to  pay  two 
creditors,  and  which  is  silent  as  to  the  fact  whether  there  are  or  are 
not  other  creditors,  and  which  makes  no  provision  as  to  the  surplus, 
is  not  void  on  its  face,  irrespective  of  extrinsic  facts  and  of  the 
actual  intent  with  which  it  is  made.  Bishop  a.  Halsey,  Ante,  400. 

ATTORNEY,  2;  CAUSE  OF  ACTION,  10,  11 ;  COMPLAINT,  1 ;  EXAMINA- 
TION OF  ASSIGNOR. 

ATTACHMENT. 
CONTEMPT  ;  JUSTICE'S  COURT,  tit.  Process,  2,  3. 

ATTORNEY. 

1.  It  seems  that  an  attorney  has  still  a  claim  in  the  nature  of  a  lien 
upon  a  judgment  recovered  by  him  for  his  client  for  his  services  in 
the  suit ;  and  a  right  as  against  the  client  to  collect  the  judgment 
and  retain  the  proceeds  or  sufficient  of  them  to  satisfy  his  claim"  for 
services.   (4  Barb.,  47).   The  Code  has  not  changed  the  law  on  this 
subject.    It  was  always  the  party  who  recovered  costs,  not  the  attor- 
ney, and  in  the  absence  of  notice  to  the  other  party  of  the  attorney's 
lien,  payment  might  be  made  to  the  prevailing  party,  and  such  pay- 
ment would  be  a  good  satisfaction  of  the  judgment.     Supreme  Ct., 
Gen.  T.,  1855,  Sherwood  a.  The  Buffalo  &  New  York  City  Rail 
Road  Company,  12  How.  Pr.  R.,  136. 

2.  But.  the  lien  of  attorney  is  destroyed  by  an  assignment  of  his  claim 
to  another  person.    And  where  the  assignee  recovers  judgment  upon 
the  claim  and  assigns  the  judgment  back  to  the  attorney,  the  lien  is 
thereby  restored.     Chappell  a.  Dann,  21  Barb.,  17. 

3.  In  case  of  substitution  of  an  attorney,  it  is  sufficient  to  serve  notice 
of  substitution ;  the  order  need  not  be  served.  Bogardus  a.  Richtmeyer, 
Ante,  179. 

ASSIGNMENT,  3 ;  JUDGMENT,  14 ;  SUPPLEMENTARY  PROCEEDINGS,  6. 

AVERMENT. 

ANSWER;  COMPLAINT;  PLEADING. 

BAIL. 
CRIMINAL  LAW,  tit.  Recognizance  and  Bail. 
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BILLS  AND  NOTES. 

COMPLAINT,  19,  20,  21,  23;  CRIMINAL  LAW,  tit.  Indictment,  4,  6; 
EXAMINATION  OF  ASSIGNOR,  2,  3,  4,  5;  PARTIES,  8;  PLEAD- 
ING, 1,  6. 

BROOKLYN  CITY  COURT. 

The  city  court  of  Brooklyn  has  jurisdiction  of  actions  to  foreclose  mort- 
gages upon  real  property  in  Brooklyn.  The  act  establishing  that 
court  was  passed  March  24,  1849,  but  did  not  take  full  effect  until 
May,  1,  1849.  By  section  2,  of  that  act  jurisdiction  was  conferred 
upon  the  court,  in  the  actions  enumerated  in  section  103  of  the 
Code,  when,  &:c.  The  only  Code  iu  existence  when  the  act  was 
passed  was  the  Code  of  1848  ;  section  103  of  which  enumerated 
actions  for  foreclosure.  Undoubtedly  the  Brooklyn  act  referred  to 
the  existing  Code.  The  legislature  could  not  have  anticipated  that 
another  Code  would  subsequently  be  passed  which  should  also  go 
into  operation  on  May,  1,  1849.  It  is  said  that  as  the  Brooklyn 
act  and  the  Code  of  1849  went  into  operation  upon  the  same  day, 
they  must  be  construed  together;  and  that  as  section  103  of  the 
Code  of  1849  did  not  enumerate  the  actions  in  question,  the  city 
court  never  had  jurisdiction  of  them.  No  doubt  the  operative  power 
of  statutes  going  into  effect  on  the  same  day  commences  at  the  same 
moment.  Neither  has  precedence  of  the  other.  But  as  to  the  sub- 
ject matters  upon  which  they  operate,  the  enactments  may  or  may 
not  refer  to  each  other ;  one  may  refer  to  its  cotemporary  or  to  a 
pre-existing  act.  Had  the  Brooklyn  act  specified  section  103  of  the 
Code  of  1848,  there  would  of  course  have  been  no  question  about 
the  matter.  Although  it  did  not  thus  speak  directly,  it  did  in  effect. 
In  matters  of  description  a  statute  must  necessarily  refer  to  things 
us  they  exist  at  the  time  of  its  passage  and  not  to  future  occurrences, 
especially  when  they  are  problematical.  Griswold  a.  The  Atlantic 
Dock  Company,  21  Barb.,  225. 

CASE. 
APPEAL,  1,  2,  8,  9,  10.    WAIVER,  8. 

CAUSE  OF  ACTION. 

1.  A  claim  to  real  estate,  its  rents  or  profits,  cannot  be  tried  in  action 
for  money  had  and  received. 

Therefore  where  the  complaint  merely  showed  that  the  defendant 
being  in  (WFsession  of  real  property  owned  by  (In-  plaintiff,  under 
color  of  a  (sheriff's  deed  which  was  null,  had  leased  it,  and  received 


NEW-YOKK.  493 


CAUSE    OF  ACTION. 


rent,  &c.  for  which  plaintiff  claimed  judgment,  Held,  that  the  com- 
plaint was  bad,  on  demurrer.     Carpenter  a.  Stilwell,  Ante,  459. 

2.  Theory  of  the  statute  of  limitations  and  of  the  operation  of  a  new 
promise — considered.     Phillips  a.  Peters,  21  Barb.,  351  ;  Winchell 
a.  Bowman,  lb.,  448. 

3.  What  promise  after  majority  to  pay  a  debt  contracted  before  it,  will 
suffice  to  charge  the  defendant.     Ackerman  a.  Runyon,  Ante,  111. 

4.  The  plaintiff  as  administrator  of  his  deceased  wife,  sued  the  defend- 
ant a  physician,  for  damages  for  mal-practice  by  which  the  death 
of  the  wife  was  occasioned. 

Held  on  demurrer  to  the  complaint,  1.  That  if  the  cause  of  action 
stated  in  the  complaint  was  to  be  regarded  as  a  breach  of  the  obli- 
gation implied  in  the  employment  of  the  defendant  as  a  physician, 
the  right  of  action  was  vested  in  the  plaintiff  as  the  husband  of  his 
wife,  and  not  as  administrator.  The  contract  to  perform  his  pro- 
fessional duty  in  a  skilful  manner  was  made  with  the  husband  and 
not  the  wife.  In  such  action  the  husband  might  recover  damages 
for  the  loss  of  the  society  and  aid  of  his  wife. 

2.  That  if  the  action  had  been  founded  upon  the  wrong  committed 
by  the  defendant,  and  the  personal  suffering  that  resulted  to  the 
wife,  she  could  not  have  sued  alone  if  living ;  but  the  husband  must 
have  been  joined  as  plaintiff  with  her.     But  upon  the  death  of  the 
wife,  the  cause  of  action,  so  far  as  related  to  her,  did  not  survive  at 
common  law. 

3.  That  the  act  of  1847  (Laws,  575)  did  not  warrant  the  action. 
Supreme  Gt.,  Sp.  T.,  1855,  Lynch  a.  Davis,  12  How.  Pr.  R.,  323. 
Compare  Lucas  a.  The  New  York  Central  Rail  Road  Company,  21 
Barb.,  245. 

5.  Where  a  payment  contracted  for  is  to  be  made  by  note,  and  such 
note  is  not  given,  the  party  entitled  may  sue  for  the  amount  without 
awaiting  the  expiration  of  the  term  for  which  the  note  was  to  be 
made ;  but  in  such  case  the  defendant  should  not  be  charged  with 
interest  during  that  time.     Lutz  a.  Ey,  Ante,  475. 

G.  The  right  of  action  by  a  laborer  against  his  employer  for  wages 
due,  is  not  affected  or  impaired  by  the  fact  that  plaintiff  has  effected 
a  mechanic's  lien  under  the  act  of  1851,  (Laws  of  1851,  953,  ch. 
513).  1854,  Maxey  a.  Larkin,  2  E.  D.  Smith's  C.  P.  R.,  540;  Pol- 
lock a.  Ehle,  lb.,  541. 

7.  In  an  action  to  recover  possession  of  personal  property,  where  the 
property  which  is  the  subject  of  the  action  came  to  the  possession  of 
the  defendant  by  delivery  from  the  wrong-doer,  and  defendant 
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merely  detains  it, — it  is  necessary  for  plaintiff  to  allege  that  defend- 
ant has  refused  to  deliver  it  up  upon  a  demand. 

This  is  so  where  the  defendant  holds  as  assignee  for  the  benefit 
of  creditors  from  the  wrong-doer.  Fuller  a.  Lewis,  Ante,  388.  See 
also  Gurney  a.  Kenny,  2  E.  D.  Smith's  C.  P.  R.,  132. 

8.  But  in  such  case,  if  an  actual  wrongful  conversion  of  the  property  is 
proved,  proof  of  a  demand  is  unnecessary.    1853,  Davison  a.  Donadi, 
2  E.  D.  Smith's  C.  1\  R.,  121. 

9.  The  plaintiff  on  September  7,  1853,  sold  goods  to  the  defendant,  on 
a  credit  of  six  months.     On  November  14,  1853,  he  sold  to  defend- 
ant another  parcel  of  goods,  but  not  upon  credit.     Neither  parcel 
having  been  paid  for,  the  plaintiff  sued  upon  the  first  sale,  and  had 
judgment.     Held,  in  an  action  for  the  second  parcel  that  the  cauas  of 
action  were  distinct,  so  that  recovery  upon  the  first  demand  was  not 
a  bar  to  an  action  upon  the  second.     The  demands  were  separate 
and  distinct.     They  were  not  in  the  nature  of  a  current  account,  but 
each  was  an  entire  contract  in   itself.     As  to  one  credit  was  given, 
while  no  time  was  given  as  to  the  other.     Unlike  a  current  accouut 
they  were  plainly  divisible.     The  same  evidence  which  would  prove 
the  one  would  not  establish  the  other.     (See  Phillips  v.  Berick,  10 
Johns.  136;    Stevens   t».   Lock  wood,    13    Wend.,  G44).     Staples  a. 
Goodrich,  21  Jiurb.,  3 1C.     Compare  Secor  a.  Sturgis,  2  Ante,  69. 

10.  A  note  drawn  to  the  order  of  the  payee  was  transferred  by  him  to 
the  plaintiff  by  assignment,  and  without  endorsement. 

Held,  on  demurrer  to  a  complaint  upon  the  note,  that  it  was  not 
necessary  to  enable  the  plaintiff  to  maintain  an  action,  (against  a 
party  who  endorsed  the  note  prior  to  its  transfer  to  the  plaintiff) 
that  the  payee  should  endorse  the  note.  The  rule  that  a  bill  or 
note  payable  to  order  must  be  transferred  by  endorsement  applied 
only  to  make  the  instrument  negotiable  so  that  the  holder  might  sue 
in  his  own  name.  But  the  transfer  by  delivery,  was  sufficient  to 
enable  the  holder  to  sue  in  the  name  of  the  payee.  By  the  assign- 
ment of  the  note  alleged,  the  plaintiff  acquired  title  to  the  note,  and 
the  action,  under  the  Code,  could  be  maintained  in  his  name.  (Code, 
§  111  ;  Hastings  a.  M'Kinley,  1  E.  D.  Smith's  C.  P.  A'.,  273). 
N.  Y.  Common  Pleas,  Savage  a.  Bevier,  12  lluw.  Pr.  R.,  1G6. 

11.  Where  a  prowling  assignee  of  an  equity  of  redemption  from  an 
assignee  in   bankruptcy,  brought  suit  to  redeem  lands  sold  under  a 
foreclosure  suit  commenced  against  the  bankrupt  before  the  appoint- 
ment of  his  assignee,  in  which  suit  the  assignee  in  bankruptcy  haJ 
never  been  joined, — J/eld,  that  the  rights  represented  by  the  assignee 
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in-bankruptcy  were  barred  by  the  foreclosure,  and  that  the  complaint 
to  redeem  must  be  dismissed.     Cleveland  a.  Boerum,  Ante,  294. 

12.  Before  a  creditor  of  a  firm,  one  of  the  partners  in  which  is 
deceased,  can  compel  the  payment  of  his  claim  out  of  the  estate  of 
the  deceased  partner,  he  must  recover  judgment  against  the  surviving 
partner,  and  show  a  failure  to  collect  the  judgment  on  execution. 
Dubois'  Case,  Ante,  177. 

13.  A  creditor  at  large  of  a  fraudulent  assignor  cannot  maintain  an 
action  to  set  aside  a  fraudulent  assignment.     Nor  can  a  mere  volun- 
tary assignee  of  such  fraudulent  assignor  maintain  such  an  action. 
Bishop  a.  Halsey,  An/e,  400. 

14.  A  creditor  who  has  recovered  a  judgment  and  issued  execution 
may  bring  suit  to  set  aside  an  assignment,  so  far  as  it  is  an  assign- 
ment of  real  and  leviable  personal  property ;  and  after  execution 
actually  returned,  he  may  also  institute  a  suit  to  reach  the  choses  in 
action  of  the  debtor.     Bishop  a,  Halsey,  Ante,  400. 

15.  The  Code  has  not  repealed  the  provisions  of  2  Revised  Statutes,  173, 
§§  38,  39,  authorizing  the  action  formerly  known  as  a  judgment 
creditors'  bill,  except  so  much  of  them  as  authorized  a  discovery. 
Supreme  Ct.,  Sp.  T.,  Catlin  a.  Doughty,  12  How.  Pr.  R.,  457. 

16.  The  rules  which  applied  to  equitable  suits  are  to  govern  such 
actions,  not  those  exclusively  applicable  to  legal  actions,  or  to  causes 
of    action    of    a   purely   legal   character.      Supreme   Ct.,    Circuit, 
Eldridge  a.  Bell,  12  How.  Pr.  R.,  547. 

17.  A  judgment  creditor  was  endeavoring  to  enforce,  by  execution,  the 
payment  of  a  judgment  which  had  been  already  satisfied.     The 
judgment  was  rendered  in  a  justice's  court,  and  no  transcript  had 
ever  been  filed.     It  was  regularly  rendered,  and  the  execution  was 
fair  and  regular  upon  its  face.    The  judgment  creditor  was  insolvent. 

Held,  that  the  judgment  debtor  might,  ex  necessitate,  maintain  an 
action  in  the  nature  of  a  bill  in  equity  against  the  creditor,  to  have  the 
judgment  declared  satisfied  and  the  creditor's  proceedings  enjoined; — 
on  the  ground  that  the  debtor  could  have  no  remedy  at  law. 

1.  He  could  have  no  relief  by  motion  to  vacate  the  judgment, 
because  the  justice  who  rendered  it  could  not  entertain  such  motion, 
and  the  county  court  had  no  jurisdiction  of  the  cause,  no  transcript 
having  been  filed. 

2.  He  could  not  sue  either  the  constable  or  the  justice,  because 
the  judgment  and  execution  were  a  protection  to  them. 

3.  His  remedy  against  the  judgment  creditor  by  action  at  law  was 
worthless  because  the  latter  was  insolvent.     Mallory  a.  Norton,  21 
Barb.,  424. 


496  ABBOTTS'  PRACTICE  DIGEST. 


CAl'SK    OF    ACTION. 


18.  An  action  was  brought  by  judgment  creditors  against  their  debtor 
and   alleged  assignees  of  the  debtor.     The  complaint  was  in   the 
nature  of  the   former  creditor's  bill.     It  averred  the  recovery  of 
judgment,  issuing  of  execution,  and  return  unsatisfied,  and  the  mak- 
ing of  the  assignment ;'  but  did  not  allege  that  the  latter  had  ever 
been  delivered,  or  that  the  assignees  had  ever  accepted   the  trust ; 
and  it  stated  that  the  judgment  debtor  had  continued  in  possession 
of  the  assigned  property.     The  complaint  prayed  that  the  assign- 
ment might  be  set  aside.     The  defendants  demurred  for  want  of  a 
statement  of  facts  sufficient  to  constitute  a  cause  of  action. 

Held,  1.  That  as  against  the  judgment  debtor  alone,  the  action 
could  not  be  sustained.  It  would  be  but  an  action  on  a  judgment 
forbidden  by  section  7 1  of  the  Code. 

2.  That  the  assignees  were  however  proper  parties  to  the  action. 
The  plaintiffs  had  a  right  to  come  into  court  and  ask  to  have  the 
assignment  set  aside.  If  the  assignment  had  in  fact  never  been 
delivered  and  accepted,  and  the  assignees  claimed  nothing  under  it 
and  did  not  intend  to  set  it  up  as  a  valid  conveyance,  they  had  only 
so  to  answer  and  let  it  be  set  aside,  and  they  could  not  be  injured 
by  the  suit  or  by  being  made  parties  to  it.  But  being  named  as 
trustees  in  such  assignment,  and  entitled  to  set  it  up  and  claim  under 
it,  the  plaintiffs  had  a  right  to  call  upon  them  by  suit  or  action  in 
court  to  disclaim  all  title  under  it,  or  take  the  burden  of  accepting 
the  trusts  conferred  by  it,  or  of  claiming  to  do  so.  Supreme  Ct.,  Sj). 
T.,  Gasper  a.  Bennett,  12  How.  Pr.  R.,  307. 

19.  The  New  York  Marine  Court  and  the  District  Courts  of  the  City 
of  New  York   are   neither  of  them   courts  of  justices  of  the  peace 
within  the  meaning  of  the  Code.     Hence  section  71  which  prohibits 
an  action  from   being  brought  upon   a  judgment  rendered  in  any 
court  in  this  State  except  a  court  of  justice  of  the  peace,  without 
leave  of  the  court,  &c.,  is  applicable  to  the  judgments  of  those  courts. 
1850,  Mills  a.  Winslow,  2  E.  D.   Smith's   G.  P.  It.,  18.     1854, 
Thompson  a.  Sutphcn,  Ib.,  527. 

20.  Of  the  liability  of  the  sureties  upon  an  undertaking  for  costs  on 
appeal,  given  by  executors  defending  an  action.     Mills  a.  Forbes, 
12  How.  Pr.  /«?.,  466. 

21.  Of  the  extent  of  the  personaal  liability  of  stockholders  in  Ocean 
Steamship  companies,  under  section  6  of  the  act  of  April  12,  1852. 
Katon  a.  Aspinwall,  Ante,  417. 

22.  Before  a  party  can  recover  against  a  constable  and  his  sureties  for 
not  collecting  an  execution,  issued  upon  a  justice's  judgment,  he  must 
show  tltat  tin-  judgment  whereon  it  was  i.-sucd  was  valid;  and  to  do 
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this  he  must  show  affirmatively  that  the  justice  had  jurisdiction  both 
of  the  subject  matter  of  the  action,  and  of  the  person  of  the  defend- 
ant. But  where  in  an  appeal  from  a  judgment  in  favor  of  the  con- 
stable in  such  an  action,  neither  of  these  facts  affirmatively  appeared 
in  the  case, — Held,  that  it  should  be  inferred  that  all  necessary  juris- 
dictional  facts  did  appear  upon  the  trial.  Westbrook  a.  Douglass, 
21  Barb.,  603. 

23.  The  provisions  of  2  Revised  Statutes,  263,  §  159,  rendering  consta- 
bles liable  in  the  amount  of  an  execution  for  failure  to  return  it,  are 
not  applicable  to  constables  of  the  district  courts  in  the  City  of  New 
York.     Brown  a.  Jones,  Ante,  80. 

24.  For  the  damage  sustained  by  a  .stockholder  from  illegal  and  frau- 
dulent acts  of  directors  and  officers  of  a  company,  an  action  may  be 
sustained  by  the  stockholder  against  the  officers  and  directors.    And 
defendants  may  be  arrested  in   such  action.     Supreme   Ct.,  Sp.  T., 
1854,  Jewett  a.  Crook,  12  How.  Pr.  R.,  19. 

25.  Suits  for  the  redress  or  prevention  of  public  wrongs  can  be  brought 
only  in  the  name  of  the  people ;  and  when  individuals  sue,  as  such, 
they  must  show  that  their  private  rights  are  concerned.     Wrongs 
sustained  by  stockholders  in  corporations,  whether  the  corporation  be 
private  or  municipal, — by  the  mismanagement  of  the  corporate  pro- 
perty  by  their  officers,   are  private  wrongs.     Wetmore  a.  Story, 
Ante,  262      And  compare  Getty  a.  the  Hudson  River  R.  R.  Com- 
pany, 21  B.irb.,  617. 

26.  In  what  cases  tax  payers  in  a  municipal  corporation  may  interfere 
to  prevent  the  corporation  from  disposing  illegally  of  the  corporate 
property;  and  in  what  cases  the  corporate  authority  itself,  not  indivi- 
dual tax  payers,  is  the  proper  party  to  represent  the  interests  of  the 
city.     Smith  a.  The  Metropolitan  Gas  Light  Company,  12  How.  Pr. 
JR.,  187. 

27.  A  resident  and  tax  payer  of  the  city  of  New  York,  suing  for  him- 
self and  all  others,  &c.,  may  bring  an  action  against  the  corporation, 
and  others  combining  with  it,  for  the  purpose  of  preventing  a  dis- 
posal by  them  of  the  property  of  the  city,  contrary  to  the  charter  of 
the  city  or  the  statutes  of  the  State,  or  in  breach  of  the  duties  of  the 
corporation  as  quasi  trustees,  when  this  unlawful  disposal  will  cause 
a  loss  to  the  city.     The  same  principle  will  allow,  also,  an  action, 
after  the  design  of  the  defendants  is  partly  accomplished,  even  by 
the  execution  of  a  deed,  for  the  purpose  of  preventing  any  title  being 
set  up  under  that  deed,  and  to  cause  the  defendants  to  do  such  other 
acts  as  may  be  necessary  to  redress  a  wrong  done,  or  about  to  be 

VOL.  III.— 32 


498  ABBOTTS'  PRACTICE  DIGEST. 


CKRTIORARI. 


done,  to  the  city.     Supreme  Ct ,  Sp.  T.,  1855,  Roosevelt  a.  Varnum, 
12  Ho*.  Pr.  R.,  469. 

ASSIGNMENT,  1,  2,  4;  COMPLAINT;  INJUNCTION;  JOINDER  OF  AC- 
TIONS ;  SPECIFIC  PERFORMANCE. 

CERTIORARI. 

1.  A  certiorari  should  not  be  allowed  at  the  instance  of  an  individual 
to  review  proceedings  for  the   levying  a  tax  or  assessment  which 
affects  a  considerable  number  of  persons.    Case  of  Fifty  First  street, 
Ante.  232. 

2.  A  certiorari  to  remove  a  criminal  action  from   the  Oyer  and  Tcr- 
miner  to  the  S  upreme  Court,  may  issue  at  the  instance  of  the  Dis- 
trict Attorney,  as  well  as  on  application  on  behalf  of  the  defendant. 
The  People  a.  Baker,  Ante,  42. 

FORMS,  5,  6. 

CHALLENGE. 
CRIMINAL  LAW,  tit.  Indictment,  9,  tit.  Trial,  7,  8,  10. 

CITY  COURT  OF  BROOKLYN. 
BROOKLYN  CITY  COURT. 

COMPLAINT. 

1.  A  plaintiff  may  include  any  number  of  items  in  one  count  or  state- 
ment of  a  cause  of  action.     (Code,  §  158.)     But  this  right,  where 
the  action  is  for  a  legal  remedy  in  distinction  from  equitable  relief, 
should  be  confined  to  cases  where  the  items  accrued  to  him  in  his 
own  r'tyht,  us  distinguished  from  such  as  came  to  him  by  assignment 
under  the  Code,  and  for  which,  before  the  Code,  he  could  not  sus- 
tain an  action  in  his  own  name.     If  he  desires  to  embrace  them  all 
in  one  action   he   should  slate  them  in  separate  counts, — that  is  in 
clas.-r.s — so    that    one    count   should    embrace    those    items    which 
accrued  to  him  individually,  or  in  his  own  right,  and   another  those 
that  have  been  assigned  to   him ;  and   in  case  he  wishes  to  include 
causes  of  action  assigned  to  him  by  different  persons,  there  should 
be  a  count  for  each  of  such  classes.     This  is  necessary  to  prevent 
coufuHion,  and  to  enable  the  defendant  to  answer  understanding^ 
the   different  charges  and  allegations  of    the    plaintiff       Supreme 
Ct.,  S[>.  T.,  1854,  Adams  a.  Holley,  12  Jloto.  Pr.  R.,  326. 

2.  That  the  old  common  counts  are  still  good  ;  and  that  a  plaintiff  may 
state  his  cause  of  action  in  several  count**.  Ib. 

3.  In  an  action  for  rent  accrued  under  a  scaled  lease,  the  plaintiff  has 


NEW- YORK.  499 


COMPLAINT. 


his  election,  either  to  sue  upon  the  covenant,  making  the  covenant 
itself  the  cause  of  action,  or  to  sue  for  the  debt,  making  the  occupation, 
the  cause  of  action.  Where  he  sues  in  the  latter  way  he  need  not 
set  up  the  lease  in  his  complaint ;  and  notwithstanding  that  he  does 
not  do  so,  he  may  offer  the  lease  in  evidence  to  establish  the  relation 
of  landlord  and  tenant,  and  to  show  the  amount  of  the  debt.  Su- 
preme Ct.,  Gen.  r.,Ten  Eyck  a.  Houghtaling,  12  How.  Pr.  R.,  523. 

4.  A  claim  for  articles  made  and  delivered  for  a  specified  sum  pursu- 
ant to  agreement,  may  be  recovered  upon  a  complaint  as  for  work, 
labor  and  materials.     1854,  Prince  a.  Down,  2  E.  D.  Smith's  G.  P. 
R.,  525. 

5.  What  averments  are  necessary  in  the  complaint  in  an  action  against 
a  judgment  debtor  and  his  sureties  upon  an  undertaking  given  to  the 
sheriff  for  the  appearance  of  such  debtor  upon  the  return  of  an 
attachment   for    contempt    issued    in   supplementary   proceeding?. 
Kelly  a.  McCormick,  2  E.  1).  Smith's  C.  P.  R.,  503. 

6.  What  is  a  proper  statement  of  the  cause  of  action,  in  a  complaint 
for  breach  of  promise  of  marriage.    Buzzard  a.  Knapp,  12  How.  Pr. 
R.,  504. 

7.  Of  the  right  of  a  junior  incumbrancer  to  redeem  a  prior  mortgage  ; 
and  of  the  requisites  of  a  complaint  for  subrogation  or  redemption. 
N.  Y.  Common  Pleas,  1855,  Jenkins  a.  The  Continental  Insurance 
Company,  12  How.  Pr.  R.,  66. 

8.  That  a  complaint  by  executor  or  administrator  need  not  show  the 
facts  upon  which  the  jurisdiction  of  the  surrogate  to  appoint  the 
plaintiff  depended.  Supreme  Ct.,  Sp.  T.,  Wheeler  a.  Dakin,  12  Hoiv. 
Pr.  R.,  537. 

9.  How,  in  a  complaint  by  owners  of  a  vessel,  a  cause  of  action  for  the 
breach  of  a  clause  in  the  charter  party  binding  the  hirers  to  keep  her 
in  repair,  should  be  stated.     Coster  a.  The  New  York  &  Erie  Kail 
Road  Company,  Ante,  332. 

10.  Four  joint  owners  of  a  vessel  having  leased  her,  two  of  them  after- 
wards brought  suit  for  her  hire. 

Hild,  I.  That  a  legal  action  could  only  be  sustained  by  all  four, 
suing  together. 

2.  That  ftwer  than  all  might  proceed  upon  equitable  rights,  and 
enforce  them  in  equity. 

3.  That  to  entitle  themselves  to  do  so,  they  must  show  in  their  com- 
plaint facts  which  excused  them  from  joining  the  co-owners  as  plain- 
tiffs— and  must  join  them  as  defendants,  unless  it  were  shown  that 
they  had  ceased  to  have  any  interest  in  the  matters  in  controversy. 
Coster  a.  The  New  York  &  Erie  Rail  Road  Company,  Aide,  332. 
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11.  In  an  action  on  a  contract  made  by  the  defendant  with  a  third  per- 
son, the  plaintiff  showed  title  to  the  claim  only  by  the  allegation — 
u  the  said  plaintiff  is  now  the  *->le  owner  of  the  said  demand."  Held 
on  demurrer,  that  the  allegation  wa.s  insufficient.     It  was  merely  an 
allegation  of  a  conclusion  of  late.     The  defendant  had  a  right  to  be 
informed  by  the  complaint  how  the  plaintiff  became  the  owner  of  the 
demand  ;  whether  by  purchase,  assignment,  operation  of  law,  or  how 
otherwise.     Some  fact  or  facts  should  be  stated  by  which  it  would 
appear  how  he  became  such  owner.     (Russell  a.  Clapp,  7   B<rb., 
482  ;  Bentley  a.  Jones,  4  Hoic.  Pr.  R.,  202  ;  McMurray  a.  Thomas, 
5  76.,  14  ;  Parker  a.  Totten,  10  76.,  233.)     Supreme  Court,  Sj>.  7% 
l&j.'j,  Thomas   </.   Desmond,   12  How.  Pr.  7^,321.     To  the  same 
effect  is  Adams  a.  Holley,  76.,  320. 

12.  It  is  enough  now,  as   it  was  before  the  adoption  of  the   Code,  for 
the  plaintiff,  in  an   action   to  recover  the  possession  of  land,  to  state 
what  estate  he  claims  in  the   land,  and  that   he  was  in  j>ossession  on 
some   day  after  his   title  accrued,  and   that  the  defendant,   having 
afterwards  entered   into  the  possession,  unlawfully  withholds  such 
possession   from    the   plaintiff.     (Cvle,  §  4.J.1  ;  2  Rev.    Stats.,  304, 
§§  7-10).     It  is,  therefore,  quite  unnecessary  for  the  plaintiff  to  su- 
peradd  to  these  requisite  allegations,  a  statement  of  the  conveyance 
under   which  he   claims   the    premises.     Such    statement   may  be 
stricken  out  as   irrelevant  and  redundant.      Supreme    Ct.,   Sp.    T., 
Warner  a.  Nelligar,  12  How.  Pr.  It.,  402. 

13.  In  a  complaint  upon  a  cause  of  action  dependent  u|K>n  the  laws  of 
other  States,  a  general  averment  is  insufficient.     The  laws  relied  on 
must  be  averred  and  proved.     Throop  «.  Hatch,  Ante,  23. 

14.  All  the  facts  necessary  to  entitle  plaintiff  to  an  injunction  must  be 
sworn  to  positively  ;  and  if  any  are  stated  on  information  and  belief 
in  tin-  complaint,  jo.-itive  affidavits  to  prove  them  must  be  presented 
on  the  application.     Crocker  a.   linker,  Ante.  182.     Katcau  a.  Bern- 
ard, 12  J/otr.  Pr.  R.,  4G4. 

10.  Where  plaintiff  seeks  an  injunction  to  restrain  an  erection  in  a 
public  street,  on  the  ground  of  a  special  injury  to  him  by  prevent- 
ing access  to  his  adjoining  lot,  he  should  ,-pecify  this  grievance  in 
his  complaint  ;  a  general  cluirge  that  the  work  will  be  specially  in- 
jurious to  him,  is  not  sufficient.  But  if  no  motion  is  made  to 
require  plaintiff  to  reform  his  complaint  in  that  respect,  and  no  ob- 
jection is  made  u\xm  the  trial  to  the,  introduction  of  evidence  tending 
to  show  such  injury,  the  objection  will  be  con.-idered  as  waived. 
Wet  more  a.  Story,  Anti;  262. 

1C.   Where  certain  stockholders  in  a  corjKjration  brought  an  action  to 
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recover  from  a  person  employed  by  the  corporation  as  their  agent, 
moneys  received  by  him  in  course  of  such  agency, — Held,  that  their 
complaint  was  bad  on  demurrer,  for  want  of  an  averment  that  the 
corporation,  by  its  officers,  had  refused  to  bring  an  action.  Vander- 
bilt  a.  Garrison,  Ante,  361. 

17.  In   an  action  brought  under  the  act  of  1847,  (Laws,  575,  §  1,)  by 
an  administratrix  to  recover  damages  for  the  death  of  her  intestate 
through  the  wrongful  act,  &c.,  of  defendants,  the  complaint  did  not 
aver  directly  that   the   defendants   acted   wrongfully,  negligently  or 
culpably,  but  contained  an  averment  that  the  disaster  was  caused  by 
the  fall  of  a  wall  "  owing  to  the  carelessness,  negligence  and  fault 
of  the  defendants." 

Held,  on  appeal  from  a  judgment  for  plaintiff,  1.  That  this  was  a 
merely  inferential  charge  of  misconduct.  That  is  not  sufficient  in 
an  action  which  did  not  exist  at  common  law,  but  is  based  wholly 
upon  the  statute.  In  such  cases,  there  must,  in  order  to  sustain  the 
action,  be  a  positive  allegation  not  only  of  the  acts,  but  of  the  quali- 
fications, if  any,  prescribed  by  the  statute. 

2.  That  the  defect  was  cured  by  verdict.  The  former  rule  on 
that  subject  (laid  down  1  Satmd.  JR.,  228,  a.  n.  1.)  is  not  abolished 
by  the  Code.  Brown  a.  Harmon,  21  Barb.,  508. 

18.  Of  the  requisite  statements  in  the  complaint  in  an  action  brought 
in  the  name  of  the  treasurer  of  an  association  consisting  of  more 
than  seven  persons  (under  Laws  of  1849,  ch.  258,  as  amended,  Laws 
0/1851,  ch.  455).     Tibbetts  a.  Blood,  21  Barb.,  650. 

19.  In  a  complaint  against  the  drawer  of  a  bank  check,  or  of  a  bill  of 
exchange,  properly  so  called,  it  is  necessary  to  aver  either  demand 
and  notice  to  the  drawer,  of  non-payment,  or  such  facts, — e.  g.  want 
of  funds  at  bank, — as  excuse  demand  and  notice.    Shultz  a.  Depuy, 
Ante,  252. 

20.  A  complaint  upon  a  promissory  note  against  maker  and  endorser 
is  not  good  under  section  162  of  the  Code  if  it  fails  to  aver  that  the 
maker  made  the  note,  and  that  the  endorser  endorsed  it.     Price  a. 
McClare,  Ante,  253. 

21.  In  a  complaint  on  a  note  by  payee  against  maker,  drawn  under 
section  162  of  the  Code, — giving  a  copy  and  stating  a  specified  sum 
due, — it  is  not  necessary  that  plaintiff  should  aver  the  execution 
and  delivery  of  the  note  to  him.     Where  however  facts  extrinsic  to 
the  instrument  sued  on  are  necessary  to  the  cause  of  action, — e.  g. 
transfer  to  the  plaintiff,  in  an  action  by  endorsee  against  maker, — 
these  facts  must  be  shown  by  averment.    Supreme  Ct.,  Sp.  T.,  1855, 
Marshall  a.  Rockwood,  12  HUW.  Pr.  R.,  452. 
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22.  The  acts  of  1848  and  1849,  relative  to  married  women,  have  not 
changed  the  rules  of  pleading  in  respect  to  the  facts  necessary  to  be 
stated  in  a  complaint,  in  order  to  charge  a  wife's  separate  estate. 
Supreme  Cl.,  Sp.  T.,  1855,  Phillips  a.  Hagadon,  12  How.  Pr.  R.,  17. 

23.  In  an  action  on  a  note,  in  a  case  where  plaintiff  relies  upon  a  new 
prom.se  to  avoid  the  defence  of  the  statute  of  limitations,  or  of  a  dis- 
charge in  bankruptcy,  it  is  not  necessary  for  plaintiff  to  aver  the  new 
promise  in  his  complaint.     The  cause  of  action  in  such  case  is  not 
the  new  promise,  but  the  note.     1853,  Clark  a.  Atkinson,  2  E.  D. 
Smith's  C.  P.  /»'.,  112.     And  see  Esselstyn  a.  Weeks,  2  Ante,  272, 
rev'g  S.  C.,  2  £.  D.  Smith's  C.  P.  R.,  116. 

24.  It  is  not  necessary  that  a  complaint,  upon  a  promise  required  by 
the  statute  of  frauds  to  be  in  writing,  should  aver  that   the  promise 
was  in  icritiny.     The  statute  introduced  a  new  rule  of  evidence,  not 
of  pleading.     1854,  Stern  a.  Drinker,  2  E.  D.  Smith's  C.  P.  £.,  401. 

25.  A  supplemental  complaint   is    not,  like  an  amended  complaint,  a 
substitute  for  the    original  complaint,  by    which  the    former   com- 
plaint is  superseded  ;  but  it  is  &  further  complaint,  and  assumes  that 
the  original  complaint  is  to  stand.     Hence,  where  a  supplemental 
complaint  is  made  after  answer,  the  answer  is  not,  as  in  the  ca>e  of 
an  amendment  after  answer,  at  an  end  ;  but  it  remains  in  full  force, 
and  an  answer  is  required  only  as  to  the  supplemental  matter.    And 
it  is  not  allowable  to  a  defendant  in  such  a  case,  as  a  general  rule, 
without  special  permission,  in  addition  to  answering  the  supplemen- 
tal complaint,  to  answer  anew,  or  further,  the  original  complaint. 
If  a  further  answer  to  the  original  complaint  is  necessary,  leave  to 
amend  should  be  applied  for,  when  the  other  party  can  be  heard, 
and  the  court,  if  the  motion  is  granted,  can  impose  such  terms  as  may  be 
just    Supreme  C't.,  Gen.  T.,  1855,  Dann  a.  Baker,  12  How.Pr.R.,b'2\. 

20.  Leave  to  file  a  supplemental  complaint  will  not  be  granted  where 
the  object  can  be  accomplished  by  amendment.  McMahon  a.  Allen, 
Ante,  89,aff'g  S.  C.  12  How.  Pr.  R.,  8U. 

27.  Leave  will  not  be  granted  to  file  a  supplemental  complaint  which 
alleges  any  fact  known  to  the  plaintiff  at  the  time  of  commencing 
the  action.  Ib. 

AMKNDMKNT,  1,  5;  CAUSE  OK  ACTION,  1,  7;  COUNTY  COUUT; 
iNJfSCTIOX;  JOINDER  OK  ACTIONS;  MECHANICS*  LlEN  LAW 
PKACTICK,  4;  MOTIONS  AND  OHDKHS,  10,  11,  13,  15,  16;  PLEAD- 
ING ;  VERIFICATION,  1. 

CONFESSION  OF  JUDGMENT. 
JUIH-.MENT,  10,  11,  12,  13,  14,  15,  16,  17. 
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1.  The  power  of  the  court  to  punish,  as  for  a  criminal  contempt, 
"  wilful  disobedience  of  any  process  or  order  lawfully  made  by  it," 
should  not  be  exercised  unless  the  acts  constituting  the  alleged  con- 
tempt are  clearly  proved  and  constitute  a  positive  violation  of  the 
plain  terms  of  the  process  or  order.     If  the  order  disobeyed  be 
capable  of  a  construction  consistent  with  the  innocence  of  the  party, 
of  any  intentional  disrespect  to  the  court,  an  attachment  should  not 
be  granted.     Weeks  a.  Smith,  Ante,  211. 

2.  The  power  of  punishing  for  disobedience  of  an  order  for  the  exami- 
nation of  a  judgment  debtor,  lies  with  the  judge  who  made  the  order 
for  examination,  and  not  with  the  court.     Therefore,  when  in  the 
course  of  supplementary  proceedings  an  order  was  made  that  an 
attachment  issue  for  a  default  to  appear  pursuant  to  an  order  for 
adjournment,  and  the  attachment  issued  thereon  was  made  return- 
able before  the  court  at  special  term, — Held,  that  this  was  irregular, 
and  the  party  must  be  discharged.     Shepherd  a.  Dean,  Ante,  424. 
And  see  Kelly  a.  McCormick,  2  E.  J).  Smith's  G.  P.  .#.,  503. 

3.  A  party  committed  for  contempt  will  not  be  discharged  for  a  mere 
irregularity  in  the  proceedings,  in  the  course  of  which  his  committal 
was  made,  if  the  officer  had  jurisdiction.    Myers  a.  Janes,  Ante,  301. 

4.  Where  the  proofs  upon  the  question  of  contempt  are  closed,  but  no 
order  of  committal  is  made,  for  the  reasou  that  the  papers  do  not 
show  the  amount  of  plaintiff's  judgment,  and  time  is  given  to  the 
plaintiff  until  a  set  day  to  put  in  proof  of  the  amount  of  the  judg- 
ment, this  is  not  such  an  adjournment  as  that  the  judge  loses  juris- 
diction if  no  further  proceedings  are  had  on  the  set  day.     If). 

5.  Whether, — when  a  county  judge  adjourns  the  hearing  upon   an 
order  to  show  cause  why  a  judgment  debtor  previously  brought 
before  him  upon  an  injunction  order  for  his  examination,  should  not 
be  punished  for  a  contempt  in  disobeying  the  order,  and  nothing  is 
done  upon  the  adjourned  day,  owing  to  the  absence  of  the  judge, — 
the  judge  loses  jurisdiction,  so  that  he  cannot  afterwards  make  an 
order  to  punish  for  the  contempt ; —  Query  ?     Ib. 

OFFICER,  3. 

COSTS. 

1.  A  foreign  government  suing  in  a  court  of  this  State,  may  be  re- 
quired to  file  security  for  costs.     The  Republic  of  Mexico  a.  Arran- 
gois,  Ante,  470. 

2.  Where  defendant,  after  suit  brought,  called  at  plaintiff's  store,  and. 
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in  their  absence  paid  to  a  clerk,  who  was  ignorant  that  the  suit  had 
been  brought,  the  amount  claimed  in  the  complaint,  but  without 
costs  ; — JMd,  that  plaintiffs  were  notwithstanding  entitled  to  costs. 
Bogardus  a.  Richlmeyer,  Ante,  179. 

3.  Where  an   action  was  commenced   by  a  summons  for  relief,  unac- 
companied by  complaint,  and  within   twenty  days,  plaintiff's  attor- 
ney served  an  order  of  discontinuance  without  payment  of  costs  ; — 
Held,  that  the  discontinuance  was  a  nullity.  Weigan  a.  Held,  Ante,  402. 

4.  An  action  brought   to  enforce   a  lien,  in  which  the  plaintiff  claims, 
not  possession  of  the  property  subject  to  the  lien,  but  judgment  for 
the  amount  of  the  debt,  is  an  action   for  the   recovery  of  money, 
within  section  304.     The  court  cannot  exercise  di^retion  over  the 
costs  of  such  action,  under  section  306.     Trust  a.  Person,  Ante,  84. 

5.  Where  in  an  action  upon   contract  the  plaintiff  recovers  less  than 
fifty  dollars,  but   extinguishes  a  counter  claim  set  up  in  the  answer, 
which    exceeds    tliat   amount,    neither  party    is    entitled    to    costs. 
Kalt  a.  Lignot,  Ane,  190,  aff'g  S.  C.,  Ante,  33. 

6.  Where  the  plaintiff  proved  a  claim  of  forty  dollars,  and  defendant  a 
counter-claim  of  thirty-nine  dollars  ; — Held,  that  defendant  was  en- 
titled to  costs.     Trust  a.  Person,  Ante,  84. 

7.  Demands  contested  by  the  pleadings  but   admittid  on  the  trial,  are 
demands   "proved,"  within  the  meaning  of  section  54  of  the  Code, 
subdivision  3.     Hence  where   plaintiff  proved  an  account  by  such 
admissions,  and    the  defendant   proved  a  cross  account  by  evidence, 
and  the  sum  total  of  the  accounts  exceeded  four  hundred  dollars ; — 
Held,  that  it  was  an  action  in  which   a  justice  of  the  peace  had  no 
juri.-diction,  and  in  which  consequently,  by  section  304  of  the  Code, 
plaintiff  was  entitled  to  costs,   although    he   actually  recovered  only 
about  a  dollar.     Stillwcll  a.  Staples,  Ante,  3G5. 

8.  A  plaintiff  who  sues   in  a   court  of  record  in  an  action  arising  on 
contract  and  for  the  recover}'  of  money  only,  and  proves  contested 
demands,  which,   with   those   established   by   the  defendant    exceed 
four   hundml   dollars   in  amount,  is  entitled  to  costs  as  a  matter  of 
course,  if  he  recovers  any  sum  whatever.     Stihvell  a.  Staples,  An'e, 
3G5      And  see  Hrady  a.  Durbrow.  2  K.  D.  Smith's  C.  P.  R.,  7*. 

9.  The  case  of  mutual  arcounti  intended  by  the  statute   relative   to 
jurisdiction  of  justices'   courts,   (CW>,  |  54,    t,nld.  4.)    is    the    ea^e 
where  each  party  has  a  claim   against  the    other  u|»on   which   he 
might  sue.     If a  payment  has  been  made  ii|M>n  the  claim  of  plaintiff, 
it  w  so  far  extinguished,  and  nothing  remain*  out-standing  but  the 
balance.     Where  a  party  becomes    liable   to  pay  money  lo  another. 
but  extinguishes   his  liability  by  paying  or  appropriating  the  money 
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in  a  manner  provided  for,  and  assented  to  by  the  other  party,  he 
does  not  thereby  create  a  claim  for  the  amount  paid  against  the 
other  party,  but  simply  extinguishes  the  liability  against  himself. 
Jn  an  action  for  the  balance  in  such  case,  the  defendant  will  be  en- 
titled to  costs  if  the  plaintiff  recovers  less  than  fifty  dollars.  1853, 
Brady  «.  Durbrow,  2  E.  D.  Smith's  C.  P.  R.,  78. 

10.  That  a  justice's  judgment  cannot  be  reversed  in  the  county  court, 
without  costs  to  either  party — that  the  clerk,  in  entering   the  judg- 
ment of  reversal  cannot  correct  the  error  of  the  court  in  directing 
the  reversal  to  be  without  costs, — and  that  the  error  of  the  clerk  in 
entering  costs  in  the  judgment  is  an  irregularity  which  should  be 
corrected  on  a  proper  motion  by  ordering  the   costs  so  inserted  in 
the  judgment  to  be  stricken  out.     Chapin  a.  Churchill,  12  How. 
Pr.  R.,  367. 

11.  In  order  to  put  an   executor  or  administrator  in  default  for  not 
referring  a  claim,  so  as  to  charge  the  estate  with  costs,  it  must  appear 
that  there  was  a  refusal  to   refir.     Therefore,  where  the  plaintiff 
spoke  to  the  executrix  about  his  claim,  saying  : — "  I  am  willing  to 
have  the  account  referred  to   some  disinterested  persons,"  and  the 
defendant  took  the  account  promising  to  see  about  it  ;—Held,  that 
the  proposal  of  the  plaintiff  was  not  calculated  to  apprize  the  defen- 
dant that  a  reference  under  the  statute  was  desired.     It  would  be 
natural  for  her  to  understand  that  a  general  leaving  out  of  the  mat- 
ter in  the  nature  of  an  arbitration,  was  intended,  instead  of  a  strict 
legal  reference  pursuant  to  the  statute.     Supreme  Of.,  Sp.  T.,  1855, 
Stephenson  a.  Clark,  12  How.  Pr.  R.,  282. 

12.  There  cannot  be  said  to  be  bad  faith  in  bringing  or  prosecuting  to 
a  conclusion,  any  action  in  which  the  plaintiff  honestly  believes,  and 
is  advised  by  counsel,  that  he  is  entitled  to  recover.     So  held,  on   a 
motion,  in  a  suit  brought  unsuccessfully  by  a  general  assignee  for  the 
benefit  of  creditors,  for  an  order  directing  that  the  defendant's  costs 
be  paid  by  the  plaintiff  personally,  under  section  317  of  the  Code. 
N.  T.  Superior  Ct.,   Sp.   T.,  Cunningham  a.   McGregor,  12  How. 
Pr.  R.,  305. 

13.  An  action  was  commenced  before  the  Code  by  the  plaintiffs'  tes- 
tator, and  there  was  verdict  in  his  favor.     After  his  death  the  suit 
was  revived  in  the  name  of  the  plaintiffs,  his  executors,  and  a  new 
trial  was  ordered,  which  resulted  in  favor  of  defendant. 

Held,  1.  That  the  executors  could  not  be  held  personally  liable 
for  costs. 

2.  That  costs  could  not  be  awarded  against  the  estate.     Supreme 
Ct.,  Sj>.  T.,  1855,  Theriot  a.  Prince,  How.  Pr.  R.,  451. 


506  ABBOTTS'  PRACTICE   DIGEST. 


14.  The  Supreme  Court  has  held  that,  in  actions  of  an  equitable  nature, 
where  the  whole  issue  or  cause  has  been   referred,  the  referee  has 
the  right  to  decide  the  question  of  costs.     (Luddington  a.  Taft,  10 
Barb.  448 ;  Graves  a.   Leonard,  4  How.  Pr.  R.,  300.)     It  is  the 
duty  of  the  referee  to  determine  the  question  of  costs  in  equity  cjses, 
because  in  sucli  cases  "  costs  may  be  allowed  or  not.  in  the  discretion 
of  the  court,"     (  Code,  §  306  ;  Hinds  a.  Myers,  4  How.  Pr.  R.,  356 ; 
3   C.   R.,  25.)     When  discretion  is  to  be  exercised  upon  facts  ap- 
pearing on  a  trial,  the  judge  or  referee  who  hears  the  evidence  is  the 
proper  person  to  exercise  such  discretion.     But  the  plaintiff's  right 
to  costs,  in  actions  against  executors  or  administrators,  does  not  rest 
in  the  discretion  of  the  court,  but  upon  ascertained  facts.     (2  Rer. 
Stab.,  90,  §  41  ;   Code,  §  317.)     The   trial  of  the  issue   before  the 
referee  does  not   involve   the  enquiry  whether  the  executor  or  ad- 
ministrator has  neglected  to  give  notice  to  creditors,  and  so  rendered 
it  proper  to  award  costs ;  nor  whether  the  demand  was  presented  to 
the  executor  or  administrator  for  payment  within  the  proper  time  ; 
nor  whether  the  executor  refused  to  refer,  &c.     (Potter  a.  Etz,  5 
Wend.,  74 ;  Gansevoort  a.  Nelson,  6  Hill,  393  ;    and  see   Fort  a. 

Gooding,  9  Barb.,  388.)  Hence  in  actions  prosecuted  or  defended 
by  an  executor  or  administrator,  a  referee  to  whom  the  issue  or 
cause  is  referred  has  not  the  right  to  decide  the  question  of  costs, 
nor  the  power  to  award  costs  against  the  executor  or  administrator 
personally,  or  against  the  estate  he  represents.  Supreme  Ct.,  Sj).  T., 
Mersereau  a.  Ryerss,  12  How.  Pr.  R.,  300. 

15.  When  the  action  is  tried  at  circuit,  the  certificate  of  the  judge  who 
presided  on   the  trial   is  still  necessary  as  the  basis  of  a  motion  for 
costs,  in  all  cases  where  such  motion  is  made  at  a  term  held  by  a 
different    judge.     Whether  such  certificate    is  necessary, — on  the 
ground  that  the  party  sought  to  be  charged  with  costs  is   entitled  to 
be  informed  in  advance  what  facts  tlie  judge  deems  established  on 
the  trial, — in  ease  the  motion  for  costs   is  made  at  a  term  held  by 
the  justice   who  tried   the    cause, —  Query?     Supreme  Ct.,  $j>.  T, 
I'arkhill  a.  Hillman,  12  How.  Pr.  It.,  353. 

16.  The  defendant,  examined  as  a  witness  on  his  own  behalf,  in  answer 
to  the  testimony  of  the  assignor  of  the  demand  in  suit,  is  entitled  to 
feet,  as  a  witness,  to  be  taxed  in  the  costs.     Querissle  a.  Milliard, 
Ante,  31. 

17.  In  respect  to  the  proper  contents  of  an  affidavit  to  show  a  party 
entitled  to  tax  witness  fees  in  his  costs,  the  just  and  true  conclusion 
to  be  drawn  from  all  the  decisions  in,  that  the  party  must  show  by 
affidavit,  the  name  nnd  place  of  residence  of  each  of  his  witnesses, — 
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the  distances  they  severally  resided  from  the  place  of  trial,  according 
to  the  usually  travelled  route, — the  number  of  miles  they  respect- 
ively travelled  as  such  witnesses  for  the  purpose  of  going  to  the  place 
of  trial,  and  returning  therefrom, — and  that  they  were  material  and 
necessary,  or  that  the  party  believed  them  to  be  so ; — and  if  any  wit- 
ness is  subpoenaed  at  a  temporary  residence,  that  fact  should  be  sta- 
ted. Supreme  Ct.,  Gen.  T.,  Wheeler  a.  Lozee,  12  How.  Pr.  R.,  446. 

18.  An  application  to  a  judge  for  judgment  upon  a  demurrer,  as  frivo- 
lous, is  not  a  trial  of  an  issue  of  law.     And  the  successful  party  is 
not  entitled  to  charge  in  his  bill  of  costs  the  fee  for  the  trial  of  an 
issue  of  law,  nor  any  other  item,  as  upon  a  trial.     Supreme  Ct.,  Gen. 
T.,    1855,    The   Rochester  City  Bank   a.  Rapelje,   12   How.   Pr. 
E.,  26. 

19.  Whenever  there  is  an  order  of  the  court,  directing  the  payment  of 
costs,  process  in  the  nature  of fieri  facias  may  issue  against  the  per- 
sonal property  of  the  party  ordered  to  pay  them,  (under  Laws  of 
1847,  491,  ch,  390),  without  application  to  the  court,  upon  expira- 
tion of  the  time  prescribed  for  payment.     If  such  process  is  irregu- 
larly or  prematurely  issued,  the  party  aggrieved  will  have  a  remedy 
by  motion  or  by  action.     Wetzel  a.  Schultz,  Ante,  468. 

20.  Tender    of  principal,   interest,    and  costs,    in  a  foreclosure  case, 
before  hearing,  does  riot  defeat  the  plaintiff's  right  to  an  allowance. 
The  Connecticut  River  Banking  Co.  a.  Voorhies,  Ante,  173. 

21.  W^hat  is  a  "difficult"'  case, — and  what  is  an  "  extraordinary"  one 
within  the  provisions  of  the  Code,  authorizing  an  allowance  to  be 
granted.     Powers  a.  Wolcott,  12  How.  Pr.  R.,  565. 

22.  On  an  application  for  an  extra  allowance,  on  the  ground  that  the 
prosecution    or   defence   has   been   unreasonably  or   unfairly  con- 
ducted, the  moving  party  must  show, — not  ^only  that  it  has  been  so 
conducted, — but  also  that  the  ordinary  costs  are  insufficient  to  com- 
pensate him  for  his  expenses  in  the  action.     Supreme  Ct.,  Circuit, 
Anonymous,  12  Haw.  Pr.  R.,  317. 

23.  Under  section  309  of  the  Code,  the  unsuccessful  party  has  a  right, 
upon  an  application  for  an  allowance  to  insist  that  there  be  a  deter- 
mination of  the  value  of   the  property  recovered   or  claimed  in 
the  action.     It   is  competent   for   each   party  to  waive  this  right. 
Dresser  a  Jennings,  Ante,  240. 

24.  Held,  on  motion  to  vacate  an  order  granting  an  allowance  ; — 

1.  That  as  the  moving  papers  did  not  show  that  when  the  order 
was  grantecf,  the  unsuccessful  party  objected  that  no  proper  deter- 
mination of  the  value  of  the  property  involved  in  the  suit  had  been 
had,  it  must  be  presumed  that  the  objection  was  not  raised. 
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2.  That  the  failure  to  raise  it  on  the  application  for  the  allowance, 
was  a  waiver  of  the  right  to  such  a  determination. 

3.  That  the  granting  of  an  allowance  being  a  matter  within  the 
discretion  of  the  justice,  his  decision  ought  not  to  be  reviewed,  on 
motion,  before  another  justice.     Dresser  a.  Jennings,  Ante,  240. 

25.  An  action  to  compel  specific  performance  of  a  contract  for  the  sale 
of  real  estate,  is  not  a  proper  case  for  an  allowance.     The  action  is 
not  brought  to  recover  money  or  property,  but  merely  for  equitable 
relief.     Such  a  case  is  not  within  the  provisions  of  section  308  of  the 
Code.  (Strong  a.  Snyder,  6  H,w.  Pr.  7?.,  11  ;  Osborn  a.  Betts,  8  76., 
31.)    Supreme  Ct.,  Sp.  T.,  1855,  Weeks  a.  Southwick,  12  Hw.  Pr. 
JR.,  170. 

26.  When  defendant  recovers  a  judgment  for  costs,  because  the  plain- 
tiff's recovery  is  less  than  fifty  dollars,  the  defendant, — if  the  case 
is  otherwise  such  as  to  authorize  it, — may  have  an  allowance.    1853, 
Brady  a.  Durbrow,  2  E.  D.  Smith's  a  P.  /?.,  78. 

MOTIONS  AND  ORDERS,  22;  STAY  OF  PROCEEDINGS,  1. 

COUNT. 

COMPLAINT,  1,2;    COUNTY  COURT  ;    CRIMINAL   LAW,  tit.   Indict- 
ment. 

COUNTER-CLAIM. 

1.  Where  defendant  has  a  cause  of  action,  which  was  before  the  Code 
the  proper  subject  of  recoupment  against  the  claim  of  plaintiff,  he 
may  now  set  up  such  cause  of  action  as  a  counter-claim,  and  may 
not  only  defeat  the  plaintiff's  claim,  but  recover  a  oalana  ;  notwith- 
standing the  former  rule  that  in  cases  of  recoupment — as  opposed  to 
set  off, — defendant  could  only  use  his  claim  to  defeat  that  of  plaintiff. 
1854,  Ogden  a.  Coddington,  2  E.  D.  Smith's  C.  P.  R,  317. 

2.  In   an   action   by  a  husband  against  his  wife,  for  a  divurre  on  the 
ground  of  adultery,  the  defendant  rannot  set  up  a   ''counter-claim" 
for  a  separation,   on   the   ground  of  cruel  and   inhuman  treatment. 
Diddell  a.  Diddell,  Ante,  1G7. 

3.  In  what  cases  claims  arising  out  of  torts,  may  be  »;iid  to  "  arise  out 
of  the  fame  transaction,"  within  the  meaning  of  section   150  of  the 
Code.     Askins  a.  1 1  earns,  Ante,  184. 

4.  A  claim  due  to  one  only  of  several  defendants  sued   upon   a  joint 
liability,  cannot  be  PC!  up  as  a  counter-claim  in  the  suit  upon  such 
joint  debt.     Peabody  a.  Bloomer,  Ante,    853  ;   1852,   Mott  n.   Bur- 
nctf,  2  A'.  D.  Smith' »  C.  P.  />'.,  50. 
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COUNTY  COURT. 


5.  In  au  action  against  several  joint  debtors  for  a  debt  due  by  them  as 
co-partners,  one  of  them  set  up  as  a  counter-claim,  a  claim  for 
damages  due  him  for  alleged  fraudulent  misconduct  of  the  plain- 
tiffs in  the  management  of  his  affairs  under  an  agency,  formerly  held 
by  them  from  him.  Held, — that  this  counter-claim  was  bad.  Pea- 
body  a.  Bloomer,  Ante,  353. 

ANSWER,  5 ;  COSTS,  5,  6,  7,  8,  9. 

COUNTY  COURT. 

Where  an  action  is  originally  commenced  in  a  justice's  court,  but  is 
discontinued  therein,  under  the  provisions  of  the  Code,  (§§  55 — 60,) 
and  an-  action  is  thereupon  commenced  in  the  county  court,  (pursu- 
ant to  §  60.)  upon  the  same  cause,  it  is  not  necessary  in  order  to 
confer  jurisdiction  upon  the  county  court,  that  defendant  should  be 
a  resident  of  the  county  in  which  the  action  is  brought.  That  fact 
is  important,  on  the  question  of  jurisdiction,  only  when  the  action  is 
originally  commenced  in  the  county  court.  The  fact  that  the  justice 
had  acquired  jurisdiction  of  the  person  of  defendant,  together  with 
the  proceedings  before  him,  are  sufficient  to  give  the  county  court 
jurisdiction.  It  is  not  necessary  that  these  things  should  appear  by 
the  complaint  in  the  county  court.  They  may  be  made  a  part  of  the 
judgment  roll,  by  attaching  thereto  the  proceedings  before  the 
justice,  including  a  copy  of  the  undertaking,  with  such  suggestions 
as  are  necessary  to  show  their  application.  Supreme  Ct.,  Sp.  T., 
1854,  The  Clyde  &  Rose  Plankroad  Company  a.  Baker,  How. 
Pr.  R.,  371. 

COURT. 

A  foreign  government  suing  in  a  court  of  this  State,  submits  itself  to 
the  law  and  practice  prevailing  here  ;  and  hence  if  it  appears  that 
such  plaintiff  is  interfering  to  prevent  the  defendant  from  gathering 
material  testimony  within  its  domains,  its  suit  may  be  stayed,  or  if 
the  case  requires  it,  dismissed. 

But  such  interference  is  not  to  be  presumed. 

The  proper  course  for  a  defendant  apprehensive  of  such  interference 
is,  to  obtain  a  commission  or  letters  rogatory,  and  if  the  execution  of 
these  is  actually  impeded  by  the  plaintiff,  then  to  apply  to  the  court 
for  relief.  The  Republic  of  Mexico  a.  Arrangois,  Ante,  470. 

AMENDMENT,  6  f  APPEAL,  3,  4;  CONTEMPT;  COUNTY  COURT;  JURIS- 
DICTION ;  JUSTICE'S  COURT  ;  NEW  YORK  COMMON  PLEAS  ;  NEW 
YORK  MARINE  COURT  ;  SUPREME  COURT  ;  TRIAL,  3. 
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CRIMINAL    LAW. 


CRIMINAL  LAW. 

FORMS,  1,  5,  6,  7,  8,  11,  12,  15. 

/.  Indictment. 

1.  It  teems  that  a  grand  jury  ought  not  to  find  a  bill  unless  upon  testi- 
mony which  is  in  their  judgment  sufficient  to  convict.     The  Peo- 
ple a.  Hyler,  2  Part.  Cr.  £.,  570. 

2.  A  grand  jury  have  full  power  to  make  inquiry,  and  indict  all  per- 
sons charged  with  crime ;  and  this  whether  such  persons  are  or  are 
not   under  arrest  and  examination  before  any  of   the    magistrates 
of  the  county.     And  where,  pursuant  to  2   Revised  Statutes,  742, 
Art.  1,  a  coroner's  jury  have  found  the  commission  of  a  murder, 
manslaughter  or  assault,  and  the   verdict,  with  the   witn<*sses,  &c. 
has  been  sent  before  the  grand  jury,  they  are  bound  to  proceed  to 
inquiry,  and,  if  the  testimony  warrants  it,  to  indict.     They  have  no 
discretion  to  delay  proceeding  upon  the  charge,  whether  or  not  the 
accused  is  in  custody,  or  whether  or  not  he   is  under  examination 
before  the  coroner.      Oyer  &  Terminer,  1855,  The  People  a.  Hyler, 
2  Park.  Cr.  R.,  566. 

3.  An  indictment  for  perjury,  alleged  under  a  videlicet  that  it  was  com- 
mitted upon  a  specified  day.    The  evidence  on  the  trial  showed  that 
it  could  not  have  been  committed  until  later.     Held,  that  the  day 
laid  in  the  indictment  was  not  material,  and  the  offence  might  be 
proved  to  have  been  committed  on  any  other  day,  before  or  after 
that  named.      Oyer  fy  Terminer,  1823,  The  People  a.  Hoag.  2  Paik. 
Cr.  Ii.,  9. 

4.  That  stealing  a  promissory  note   was  not  an   offence  at  common 
law,  and  that  a  count  for  stealing  it  should  therefore  conclude  contra 
formam  statuti.     1823,  The  People  a  Cook,  Park.  Cr.  It..  12. 

5.  On  an  indictment  for  a  second  offence  of  petit  larceny,  charged  to 
have  been  committed  after  a  conviction  brfore  three  justices,  at  a 
court  of  special  sessions  for  a  previous  offence, — //<•/</,  that  in  such 
case   the  count  must  contain  sufficient  to  show  that  the  court  before 
which  the  conviction  for  the  first  offence  t<xjk  place  had  jurisdiction  to 
try  for   that  offence; — e.  g.  that   the  offence  was  committed  within 
the  county   where   the   court   was  holden, — that   the   accused   re- 
quested a  trial  by  the  justices, — and  that  he   refused  to  give  bail ; 
without  which,   the  special  sessions   had   no  jurisdiction.      Oyer  <5r 
Terminer,  1823,  The  People  a.  Cook,  2  Park.  Cf.  7?.,  12. 

6.  Two  counts  of  an   indictment,    on   which  a  conviction   was   had, 
charged  the  prisoner  with  stealing  "  sixty  dollars  in  bank  bills,  cur- 
rent money,  of  the  value  of  sixty  dollars." 
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Held — 1.  That  when  an  indictment  charges  the  stealing  of  bank- 
bills,  it  is  in .  effect  a  charge  of  larceny,  under  the  statute.  (2  Rev, 
Stats.,  679,  §§  63,  66,)  which  makes  the  stealing  of  any  note,  bill 
of  exchange,  &c.,  larceny. 

2.  That  the  counts  were  bad,  for  containing  no  statement  as  to  the 
number  of  bills  stolen.    Number  is  part  of  the  description  applicable 
to  chattels,  and  should  not  be  omitted.     In  an  indictment  for  steal- 
ing bank  notes  it  is  not  necessary  to  set  out  the  instruments  verba- 
tim; they  may  be  described  in  a  general  manner  as  bank  notes. 
Nor  is  it  necessary  to  state  the  value  of  each.     But  the  number 
must  be  stated,  and  then  it  is  sufficient  to  state  the  value  in  the  ag- 
gregate.    In   respect  to  number,  the  indictment  should  be  certain. 

3.  Whether  this  defect  can  be  urged  after  conviction,  on  a  bill  of 
exceptions, —  Query?  Supreme  Ct.,  Gen  T.,  1848,  Low  a.  The  Peo- 
ple, 2  Park.  Cr.  R.,  37. 

7.  What  allegations  are  sufficient  in  an  indictment  for  obtaining  pro- 
perty under  false  pretences.     Supreme  Ct.,  Gen.  T.,  1853,  Skiff  a. 
The  People,  2  Park.  Cr.  It ,  139. 

8.  It  seems  that  a  failure  by  the  District  Attorney  to  issue  a  precept 
for  summoning  the  grand  jury  is  a  fatal  objection  to  an  indictment 
found  by  them ;  and  one  which  the  prisoner  may  avail  himself  of, 
upon  writ  of  error  to  a  judgment  of  conviction  upon  such  indict- 
ment.    Supreme  Ct.,   Gen.    T.,   1853,    McGuire  a.  The  People,  2 
Park.  Cr.  R.,  148. 

9.  After  trial  and  conviction,  upon  an  indictment  found  by  a  grand- 
jury,  drawn  and  summoned  by  the  sheriff,  according  to  law,  it  is  too 
late  to  raise  the  objection  that  there  was  an  omission  on  the  part  of 
the  district  attorney  to  issue  a  precept  to  the  sheriff,  requiring  him 
to  summon  the  grand  jury,  by  whom  the  indictment  was  found.    The 
statute  has   limited  the  grounds  of  challenge   to  individual  grand 
jurors,  and  required  such  challenges  to  be  made  before  the  jurors 
are  sworn  ;  and  it  has  abolished  challenges  of  grand  jurors  to  the 
array.  (2  Rev.  Stats.,  724,  §§  27,  28.)     It  is  too  late  to  raise  objec- 
tions to  the  regularity  of  the  impannelling  of  the  grand  jury,  the  quali- 
fications of  grand  jurors,  &c.  for  the  first  time  after  conviction.    (The 
People  v.    Griffin,   2   Barb.,  427  ;    Wa-kon-chaw-neck-kaw  v.  The 
United  States,  1  Morris'  Iowa  R.,  332 ;  The  State  v.  Underwood, 
5  Iredell's  R.,  96  ;  The  State  v.  Duncan,  Ib.,  98 ;  The  State  v.  Martip, 
2  Ib.,  101 ;  The  State  v.  Lamon,  3  Hawks,  175  ;  The  State  v.  Horn- 
den,  5  Blackf.,  75  ;  Vattel  v.  The  State,  4  Ib.,  72;  The  State  v.  Free- 
man, 6  Ib.,  248 ;  The  State  v.  Seaborn,  4  Dev.,  305,  9  Mass,  107 ; 
The  Commonwealth  v.  Chauncey,  2  Ashmead,  90,  Whartoris  Or.  L., 
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3  ed.  226,  229,  975,  Arch.  Or.  PL,  67,  2  Ret:  Stats,  728.)  Supreme 
Ct.,  Gen.  T.,  1855,  The  People  a.  Robinson,  2  Park,  Cr.  R.,  235. 

CRIMINAL  LAW,  tit.  Evidence,  1. 

II.  Recognizance  and  Bail. 

1.  An  indictment,  found  at  the  court  of  general  sessions,  was  removed 
by  certiorari  into  the  supreme  court.     At  a  former  term  of  the  Oyer 
and  Terminer,  a  verbal  agreement  was  made  between  the  respective 
counsel,  that  the  indictment  should   be  tried   in  the  Oyer  and  Tt-r- 
miner,  at  the  December  term ;  and  the  defendant  gave   bail  for  his 
appearance  at  that  time.     At  the  December  term  the  counsel  for  the 
prisoner  moved   to   postpone   the   trial,  and  also   that  the  prisoner 
should  be  discharged  from  his  recognizance. 

Hdd,  1.  That  verbal  agreements  made  in  the  presence  of  the 
court  would  be  enforced.  But  in  this  case  the  court  had  not  juris- 
diction. The  indictment  having  been  removed  from  the  sessions  by 
certiorari  it  was  in  the  Supreme  Court.  At  the  time  the  agreement 
between  the  parties  was  made  in  the  presence  of  the  last  court  of 
Oyer  and  Terminer,  that  court  not  being  possessed  of  the  cause,  the 
vhole  proceding  M'as  coram  non  jndice,  and  could  not  give  jurisdic- 
tion to  the  court. 

2.  That  as  the  court  of  Oyer  and  Terminer  had  general  jurisdic- 
tion over  all  crimes  and  offence.*,  and  might  take  surety  for  the 
peace  or  a  recognizance,  and  as  the  prisoner  had  voluntarily  entered 
into  a  recognizance,  it  was  valid.  Oyir  fy  Terminer,  1823,  The  Peo- 
ple a.  Hartwell,  2  Park.  Cr.  R.,  32. 

2.  How    forfeited    recognizances   were  collected   under  the  Laws  of 
1813.  (2  Rev.  Slats.,  AM.  400.) 

How  they  were  collected  under  the  Revised  Statutes  of  1830. 
(2  Rev.  Stati.,  362,  485.) 

How  they  are  now  collected,  under  the  Act  of  18-14  as  amended. 
1845.  (/rfiirao/1844,  475,  c/i.  315;  Laics  of  1845,250.)  The  1'eo- 
plea.  Lott,  21  Barb.,  130. 

3.  Upon  a  motion  to  admit  a  defendant  upon  an  indictment,  to  bail, 
he  will  not  be  permitted  to  introduce  proofs  outside  of  those  on  which 
the  indictment  is  based,  on  the  question  of  his  guilt  or  innocence. 
Oyer  $  Ttrmintr,  1855,  The  People  a.  Hyler,  2  Park.  Cr.  R.  570. 

4.  Upon  an  application  by  a  party  arrested,  under  an  indictment,  to 
be  let  to  bail,  in  considering  whether  there  is  sufficient  evidence  of 
guilt  to  render  conviction  probable,  the  judge  should  not  j;o  behind 
the  indictment  to  examine   the  depositions  taken  before  the  commit 
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ting  magistrate ; — though,  It  seems,  he  may  examine  the  minutes  of 
the  grand  jury  if  those  minutes  are  before  him. 

For  the  purposes  of  this  inquiry,  there  is  no  presumption  that  the 
accused  is  innocent.  The  People  a.  Dixon,  Ante,  395. 
5.  Upon  an  application  by  a  party  arrested  under  an  indictment,  to  be 
let  to  bail,  the  question  is  whether  the  court  can  see,  in  the  exercise 
of  a  sound  judicial  discretion,  that  the  appearance  of  the  accused  to 
take  his  trial — which  is  the  object  of  imprisonment  before  conviction 
will  be  secured  by  a  recognizance.  The  nature  of  the  crime  charg- 
ed,— the  kind  and  degree  of  punishment  affixed  to  it, — and  the 
probabilities  of  conviction, — are  all  to  be  taken  into  account  upon 
determining  this  question.  Ib.  And  see  The  People  a.  Hyler, 

2  Park.  Cr.  R.,  570. 

III.  Evidence. 

1.  On  trial  of  an  indictment  for  a  misdemeanor,  under  the  statute  pro- 
vision,  (2  Rev  Stats.,  696,  §  39),  that  the  doing  of  any  prohibited 
act,  a  punishment  for  which    is  not  otherwise  provided,  shall  be 
deemed  a  misdemeanor,   it  is   not  necessary  for  the  prosecution  to 
prove  that  the  act  was  done  with  a  corrupt  intent. 

Allegations  in  the  indictment,  that  the  act  was  done  "  wilfully,  mali- 
ciously, unlawfully  and  corruptly,"  do  not  render  proof  of  a  corrupt 
intent  necessary ;  they  are  formal  words.  The  People  a.  Bogart, 
Ante,  193. 

2.  On  a  trial  for  an  assault  and  battery,  before  a  court  of  special  ses- 
sions, the  only  plea  being  not  guilty,  the  defendant  offered  to  prove 
that  subsequent  to  the  entering  his  plea  in  the  court  of  special  ses- 
sions, defendant  had  been  convicted  and  fined  by  a  justice  for  the 
same  assault. 

Held,  that  the  evidence  was  properly  excluded.  Under  the  plea 
of  not  guilty  the  defendant  had  no  right  to  prove  a  former  trial 
and  sentence,  nor  even  that  a  proceeding  was  then  pending  before 
a  different  tribunal  for  the  same  offence.  ( Arch.  Cr.  PL  92,  94.) 
The  rule  is  that  under  a  plea  of  not  guilty,  the  defendant  may 
give  in  evidence  every  thing  which  negatives  the  allegations  in 
the  indictment  or  complaint,  and  all  matters  of  excuse  or  justifica- 
tion. Where  a  defendant  wishes  to  avail  himself  of  a  former  trial 
and  judgment,  he  must  plead  autre  fois  acquit  or  autre  fois  convich 
as  the  case  may  be. 

If  after  the  joining  of  issue,  anything  occurred  which  might  be 
available  as  a^  defence,  the  defendant  could  only  avail  himself  of 
it  by  a  subsequent  plea,  and  by  presenting  a  new  issue  for  trial.  Su- 
preme Ct.,  Gen.  T.,  1855,  The  People  a.  Benjamin,  2  Park.  Cr.  R.  201. 
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3.  On  trial  for  assault  and  battery,  defendant  offered  to  prove  by  th? 
testimony  of  a  justice,  that  he  had  been  already  convicted  and  flned 
by  the  justice  for   the  same  assault.     Held,  that  the  testimony  was 
inadmissible.     The  record  of  conviction,  if  it  had  been  filed,  or  a 
duly  certified  copy  of  it,  would  have  been   the  proper  evidence.     (2 
Rev.  Stats.,  717,  §§  38,'39,  40.)     If  it  had  been  shown  that  no  record 
of  conviction  had  been  filed,  the  secondary  evidence  might  have  been 
received.     (2  Rev.  Stats.,  739,  §  10  ;  Barb.  Cr.  L.,  407,  2  ed.)  Ib. 

4.  Upon  trial  of  an  indictment  for  blasphemy,  the  public  prosecutor 
offered  to  prove  an  admission  by  the  prisoner  of  having  uttered  the 
words  charged. — Held,  not  legal  evidence.     A  person  can  never  be 
convicted  of  a  crime  on  his  own  confession  made  out  of  court,  with- 
out first  proving  a  crime  committed  or  giving  some  testimony  in  ad- 
dition to  the  confession  from  which   the  court  and  jury  can  legally 
infer  that  the  offence  has  been  committed  by  some  one.    Oyer  fy  Ter- 
miner,  1823,  The  People  a.  Porter,  2  Park.  Cr.  R.t  14. 

5.  On  trial  for  an  indictment,  the  counsel  for  the  people  offered  in 
evidence  the  examination  of  the  prisoner  taken  before  a  magis- 
trate.    It  was  objected   that  no   confessions  whatever  were  made 
before  the  justice,  and   that  the  bare  refusal  of   the  prisoner  to 
answer   could  not  be  evidence  against   him. — Held,  that   the  pro- 
ceedings before  the  magistrate  are  always  legal  evidence  of  what 
actually  took   place  on  such  examination.     It  is  true  that   the  ac- 
cused  is   not   bound   to  make  any  answer  whatever.      But  if  he 
refuses  to  give  any  account  of  himself  or  of  the  transaction,  the  court 
and  jury  have  a  right  to  know  that  fact.     Such  a  refusal  alone  can- 
not be  sufficient  to  convict  any  person  of  a  crime ;  but  if  there  nre 
strong  circumstances  against  a  prisoner,  and  he  has  refused  to  im- 
prove this  opportunity  which  the   law  gives  him  to  explain  those 
circumstances,  he  cannot  complain  if  the  jury  presume  that  they 
could  not  be  explained  consistently  with  his  innocence.    Oytr  If  Ter- 
miner,  1823,  The  People  a.  Danker,  2  Park.  Cr.  R.,  26. 

6.  On  trial  for  murder  where  it  appeared  that  the  prisoner  was  ex- 
amined before  the  coroner's  inquest,  having  been  previously  arrested, 
and  being  under  arrest  at  the  time  of  his  examination,  though  the 
fact  of  his  arrest  was  not  known  to  the  coroner,—  J/eltl,  that  it  was 
competent  to  prove  against  him  his  testimony  before  the  coroner's 
jury.     (The  People  a.  Hendrickson,  1  Park.  Cr.  R.,  40G).  Supreme 

Ct.t  Gen.  T.,  1855,  The  People  a.  McMahon,  2  Park.  Cr.  R.,  CG3. 

7.  On  a  trial  for  burglary,  the  intent  with  which  the  prisoner  entered 
the  premises  may,  if  the  entry  of  the  two  buildings  can  be  regarded 
us  one  transaction,  be  proved  by  facts  tending  to  show  larceny  from 
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an  adjoining  store.  It  is  not  a  sufficient  objection  to  this  evidence, 
that  the  facts  proved  would  upon  trial  for  the  larceny  as  a  distinct 
offence,  tend  to  convict  the  prisoner  of  that  charge.  Supreme  Ct., 
Gen.  T.,  1855,  Osborne  a.  The  People,  2  Park.  Cr.  R.,  583. 

8.  On  the  trial  of  an  indictment  before  the  county  court  of  sessions  the 
defendant  offered  as  a  witness  the  county  judge  of  the   county.     It 
was  objected  on  the  part  of  the  prosecution  that  the  judge  being  a 
nu  mber  of  the  court  could  not  be  sworn  as  a  witness.     The  objec- 
tion was  sustained. 

Held,  upon  certiorari  that  this  decision  was  correct.  The  court 
could  not  be  held  without  the  county  judge,  and  it  would  have 
broken  up  the  court  for  the  time  being  for  him  to  take  his  stand  as 
a  witness.  He  could  not  act  in  the  double  capacity  at  one  and  the 
same  time  of  judge  and  witness.  If  the  testimony  of  the  judge  was 
essential  to  the  defendant's  defence,  the  indictment  might  be  removed 
to  the  Oyer  and  Terminer  for  trial ;  and  if  the  presiding  judge  on 
the  trial  in  that  court,  was  a  material  witness,  it  might  be  good 
ground  for  an  adjournment  until  a  judge  should  take  his  seat  who 
was  not  wanted  as  a  witness.  Supreme  Ct.,  Gen.  T.,  1854,  The 
People  a.  Miller,  2  Park.  Or.  R.,  197.  Compare  Brown  a.  Brown, 
2  E.  D.  Smith's  C.  P.  R,  153. 

9.  On  the  trial  of  an  indictment  for  forgery,  in  uttering  counterfeit  bank 
notes,  it  is  competent  for  the  prosecution  to  prove  the  existence  de 

facto  of  the  bank  upon  which  the  bills  were  counterfeited, — e.  g.,  by 
evidence  that  there  was  such  a  bank  in  fact,  keeping  a  banking  house 
issuing  bills  and  exercising  the  usual  banking  powers.  It  is  not  ne- 
cessary to  produce  an  authenticated  copy  of  its  charter.  That  this  is 
so  where  the  intent  to  defraud  charged  in  the  indictment  is  an  intent 
to  defraud  third  persons,  has  been  settled  by  authority.  (The 
People  f.  Caryl,  12  Wend,  547;  Johnson  v.  The  People,  4  Dsn., 
364 ;  The  People  v.  Davis,  21  Wend.,  309).  And  there  is  no  reason 
for  requiring  higher  evidence  of  the  existence  of  the  corporation  in 
a  case  where  the  intent  charged  is  an  intent  to  defraud  (he  co'pora- 
tion  than  where  the  intent  is  to  defraud  a  third  person.  In  both  cases 
the  existence  of  the  corporation  must  be  established,  in  order  that 
the  crime  maybe  possible,  and  the  same  kind  and  degree  of  evidence 
that  will  be  sufficient  to  establish  its  existence  in  one  case  will  be 
sufficient  in  the  other.  Supreme  Ct.,  Gen.  T.,  1854,  The  People 
a.  Chadwick,  2  Park.  Cr.  R.,  163. 

10.  On  trial  of  an  indictment  for  assault  and  battery  upon  a  jailor  it 
appeared  that  the  assault  and  battery  was  committed  in  resisting  the 
jailor  in  an  attempt  during  attendance  at  court  with  the  prisoner  to 
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remove  the  prisoner  from  one  room  to  another. — Held,  that  the  pro- 
secutor must  produce  the  mittimus  to  show  that  the  prisoner  was 
legally  in  his  custody.  It  did  not  appear  but  that  the  prosecutor 
was  illegally  detaining  the  prisoner,  and  if  so  the  latter  had  a  right 
to  resist.  Ot/er  Sf  Ttrminer,  1823,  The  People  a.  Muldoon,  2  Park. 
Cr.Jt.,13. 

IV.   Trial. 

1.  In  a  criminal  cause  a  change  of  the  place  of  trial  may  be  ordered 
on  the  application  of  the  district  attorney,  as  well  as  on  that  of  the 
defendant.     The  People  a.  Baker,  Ante,  42. 

2.  Where  an  application  was  made  by  the  district  attorney  for  a  change 
of  the  place  of  trial  on  the  ground  that  a  fair  and  impartial  trial  could 
not  be  had  in  the  original  county,  and  was  opposed  on  the  ground 
that  the  defendant  was  unable,  to  defray  the  expense  of  the  attend- 
ance of  his  witnesses  in  another  county,  it  was  made  a  condition  of 
the  change  that  the  district   attorney  should  make  a  satisfactory 
arrangement  for  the  payment  by  the  county  in  which   the  venue 
was  originally  laid  of  those  expenses.     Ib. 

3.  Where  a  counsel  for  a  prisoner,  indicted  for  murder,  moved  to  post- 
pone his  trial  because  the  indictment  had  been  recently  found, — Held, 
that  as  the  prisoner  had  been  committed  many  months  before  on 
the   charge   upon  the  finding  of  the  coroner's  inquest,  the  recent 
finding  of  tbe   indictment  was  no  cause   for  putting  off  the  trial. 
Oyer  $  Terminer,  1823,  The  People  «.  Fuller,  2  Park.  Cr.  It.,  1C. 

4.  Of  the  right  to  trial  by  jury,  under  the  act  of  1855,  for  the  Preven- 
tion of  Intemperance,  Sec.     The  People  a.  Kennedy,   2  Park.  Cr. 
R.,  312  ;  The  People  </.  Johnson,  Ib  ,  322  ;  The  People  a.  Toynbee, 
JL,  329  ;  The  People  a.  Fisher,  Ib.,  402 ;  The  People  a.  Quant,  12 
Jfoir.  Pr.  R.,  83  ;  The  People  </.  Toynbee,  and  The  Same  a.  Wyn- 
liammrr,  12  76.,  238. 

5.  That  the  omission  to  issue  a  prtcejit  for  summoning  a  petit  jury  in 
a  criminal  cause  i.s  a  fatal  error,  for  which  the  judgment  of  the  Oyer 
and  Terminer  should  be  reversed,  has  been  directly  adjudicated  in 
this  State.     (The  People  r.  McKay,  18  Johnt.,  212).     The  statutes 
affecting  the  point  in  forco  at  that  time  were  substantially  the  same 
with  the  provisions  of  the  Revised  Statutes.  (2  ltet>.  Jsurg,  508,  §§  13, 
24-30  ;  1  Rt  r.  IMV «,  328,  §§  1 1 ,  1 9  ;  2  Rev.  Statt.,  206,  §§  37, 38  ;  1 
Rev.  Stati.,  330,  §§  15,  10).     At  common  Inw  a  precept  to  summon 
the  jury  was  always  necessary.  (1   Chitt.,  508;   Cr.  L.,  505).     Our 
Rtatut<\  w>  far  from  dispensing  with  this  process,  pen  mptorily  directd 
it  to  be  i.tpurd  by  the  district  attorney  of  the  county,  at  least  twenty 
days  before  the  time  of  holding  any  court  of  Oyer  and  Tcrminer.    This 
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precept  is  still  therefore  retained  as  the  authority  to  the  sheriff;  and 
for  disobedience  to  this,  he  may  be  attached  or  otherwise  made 
amenable  for  neglect.  That  the  failure  to  issue  the  precept  is  a 
vital  defect,  and  constitutes  error  in  the  record  for  which  judgment 
should  be  reversed,  is  settled  by  repeated  adjudications  both  in  this 
country  and  in  England.  (The  State  v.  Williams,  1  Rich.,  188  ;  The 
State  v.  Dazian,  1  Spear,  211 ;  The  State  v.  Crosby,  2  Ifarpcr,  290  ; 
The  State  v.  McElmundy,  1  St.  TV.,  33 ;  Rogers  v.  Smith,  1  Ad.  fy 
E.,  772  ;  Smith  on  Actions  at  Law,  119  ;  Cro.  Eliz.,  76.,  311,  509  ; 
Beekman,«.  Rye,  lb.,  587;  3  Bukt.,  220;  1  Rolle,  295;  Hob.,  130; 
Cro.  Jar.,  188;  Rowland's  Case,  5  Coke,  416;  3  T.  R.,  462).  Su- 
preme Ct.,  Gen.  T.,  1853,  McGuire  a.  The  People,  2  Park.  Or. 
R.,  48. 

6.  The  mere  issuing  a  precept  to  the  sheriff  for  summoning  &  petit  jury, 
is  not  sufficient  to  support  a  judgment  in  a  criminal  cause ;  but  the 
precept  must  be  returned  by  the  sheriff  to  the  court,  that  it  may  be 
filed  and  become  a  part  of  the  record.     The  want  of  such  precept 
and  return  is  error  for  which  the  judgment  should  be  reversed.  The 
offic6  of  the  writ  of  error  is  to  bring  up  the  record  for  the  inspection 
of  the  appellate  court,  as  well  the  judgment  record  as  any  of  the  out 
branches  of  the  record  which  are  claimed  to  be  defective.     The 
execution  of  the  process  of  the  court  can  only  appear  by  the  return 
of  the  officer  whose  duty  it  is  to  execute  it,  and  no  action  of  the  court 
based  upon  the  execution  of  such  process,  can  be  regularly  taken, 
until  it  shall  appear  by  the  records  themselves  that  such  process  has 
been  duly  executed.     Hence  it  follows,  that  the  regularity  of  all  the 
proceedings  of  the  court  should  appear  by  the  record  itself;   and 
upon  writ  of  error,  if  the  appellate  court  upon  an  inspection  of  such 
record,  finds  any  material  defect  in  it,  the  judgment  should  be  re- 
versed.   ll>. 

7.  Where  counsel  for  the  prisoner  challenged   the  array  on  the  ground 
that  the  jury  was  drawn  and  the  panel  certified  by  the  deputy  clerk 
in  the  absence  of  the  clei'k. — Held,  that  in  the  absence  of  the  clerk, 
the  deputy  might  lawfully  draw  the  jury  and  certify  the  panel.  That 
the  statute  authorizing  clerks  to  appoint  deputies  (1  R.  L.  523),  was 
meant  to  provide  for  a  case  of  vacancy  in  the  office,  and  to  make  it 
compulsory  on  the  clerk  to  have  a  deputy.     But  the  clerk  at  common 
law  might  also  execute  the  office  by  deputy.      Oi/er  §    Tcrmincr, 
1823,  The  People  a.  Fuller,  2  Park.  Cr.  R.,  16. 

8.  That  the  people  in    criminal  cases  have  the  right  of  peremptory 
challenge  to  a  juror, — Held,  res  adjudicata,  in  the  fourth  district. 
(The  Waterford  &   Whitehall   Turnpike  Co.   a.   The   People,   9 
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Barb.  161.  But  see  The  People  r.  Henries,  1  Park.  Cr.  R., 
579.)  Sui>reme  Ct.,  Gen.  T.,  The  People  a.  Canniff,  2  Park.  Cr. 
R.,  586. 

9.  Where  on  a   criminal  trial   a  juror  was  challenged  forfuvvr,  and 
testimony  was  introduced  before  the  triers  to  prove  an  opinion  ex- 
pressed by  him  as  to  the   guilt  of  the   prisoner, — Held,  that  as  the 
question  did  not  go  to  impeach  his  character  or  motives,  the  juror 
himself  might  be  examined  at  the  instance  of  the  public  prosecutor, 
to  rebut  the   evidence.      Oyer  if    Terminer,   1823,  The  People  a. 
Fuller,  2  Park.  Cr.  R.,  16. 

10.  Upon  trial  of  an  indictment,  after  eleven  jurors  had  been  sworn, 
the  twelfth  was  challenged,   and   the  two  jurors  first  sworn,  having 
been  sworn  as  triers,  reported  to  the  court  that  they  could  not  agree, 
in  deciding  upon  the  challenge. 

Held,  1 .  That  the  challenge  must  be  re-tried.  When  triers  disagree, 
the  challenge  still  remains.  It  is  not  as  some  have  supposed,  in 
effect  decided  against  the  challenger,  as  he  holds  and  fails  to  esta- 
blish effectually  the  affirmative.  In  all  issues  of  fact,  one  of  the 
parties  necessarily  holds  the  affirmative,  but  when  there  is  evidence 
sufficient  to  go  to  the  jury,  and  the  matter  has  been  submitted  to 
them,  and  they  have  failed  to  agree,  the  question  is  still  an  open 
one,  and  the  action  cannot  be  finally  decided  -without  another  and  an 
effectual  trial. 

2.  That  the  third  and  fourth  jurors  sworn,  might  be  selected  to  act 
as  triers.  The  rule  of  telection  of  triers, — that  when  two  jurors  have 
been  impanelled,  they  shall  act  as  triers, — is  not  so  rigid  that  it  may 
not  be  relaxed  when  it  becomes  necessary.  There  must  be  a  trial 
of  a  challenge  properly  interposed.  The  object  is  to  procure  the 
selection  of  competent  triers.  There  may  be  good  reasons  for 
giving  a  preference  to  those  who  may  have  been  admitted  or  found 
to  be  competent  and  unbiased  jurors  in  the  cause  to  be  tried, 
over  those  whose  qualifications  have  not  been  settled ;  but  there 
can  be  none  other  than  having  and  abiding  by  some  rule,  for  pre- 
ferring the  first  two  to  their  associates  who  may  have  been  sworn  ; 
nor  can  there  be  any  why  the  court  should  not  make  as  unexception- 
able a  si-lection  from  the  bystanders  after  pome  of  the  jurors  have 
been  sworn  and  proved  to  be  impracticable  triers,  as  they  could 
when  the  first  ballot  was  drawn  from  the  box.  Supreme  Ct.,  Gen. 
T.,  1853,  The  People  a.  Dewick,  2  Park.  Cr.  /?,  230. 

11.  On  trial  of  an  indictment  for  burglary  for  breaking  and  entering  a 
dwelling  house   and  stealing  goods, — //</</,   that   as  a  general  rule 
where  an  indictment  for  felony  includes  a  felony  of  a  lesser  degree, 
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the  prisoner  may  be  acquitted  of  the  greater  and  convicted  of  the 
lesser  offence.  That  on  an  indictment  for  burglary,  where  a  feloni- 
ous taking  of  the  goods  is  also  charged  to  constitute  the  crime  of 
burglary,  the  prisoner  may  be  acquitted  of  the  breaking  and  entering 
a  house  in  the  night  time,  and  may  be  convicted  of  the  simple  lar- 
ceny. Oyer  fy  Terminer,  1823,  The  People  a.  Snyder,  2  Park.  Cr. 

R.,  23. 

CERTIORARI,  2. 

V.  New  Trial 

1.  Upon  what  principles  a  new  trial  will  be  granted,  in  a  criminal 
cause,  upon  the  ground  of  newly  discovered  evidence,  or  on  the  ground 
of  surprise.  Supreme  Ct.,  Sp.  T.,  1854,  The  People  or.  Mack,  2  Park. 
Or.  R.,  673. 

2.  Upon  writ  of  error  to  the  Oyer  &  Terminer,  in  a  criminal  cause, 
the  supreme  court  have  no  power  to  grant  a  new  trial.  That  court 
can  only  review  the  legal  questions  growing  out  of  the  trial,  and  re- 
verse for  any  error  that  may  be  found  to  have  been  committed.  For 
any  mistake  of  fact,  or  for  any  relief  on  the  ground  of  the  discovery 
of  new  evidence  the  party  must  look  to  the  tribunal  in  which  issue 
was  joined.  The  Oyer  and  Terminer  have  power  to  grant  a  new 
trial  upon  the  merits.  (The  People  a.  Morrison,  1  Park.  Cr.  fi.y 
625.)  No  such  power  is  vested  in  the  appellate  tribunal.  Supreme 
Ct.,  Gen.  T.,  1855,  The  People  a.  McMahon,  2  Park.  Cr.  jR.,  663. 

DEBTOR  AND  CREDITOR. 

ARREST  ;  CAUSE  OF  ACTION  ;  COUNTER-CLAIM,  4 ;  DEFENCE,  4,  5, 
6;  EXECUTION,  6;  JUDGMENT,  10,  11,  12,  13,  14,  15,  16,  17; 
MARRIED  WOMEN  ;  MOTIONS  AND  ORDERS,  3 ;  SUPPLEMENTARY 
PROCEEDINGS. 

DEMAND  AND  REFUSAL. 

CAUSE  OF  ACTION,  7,  8  ;  COMPLAINT,  16,  19. 

DAMAGES. 

Of  the  measure  of  damages  in  an  action  by  a  tenant  against  a  land- 
lord, to  recover  for  injuries  sustained  through  the  negligent  manner 
in  which  the  defendant  made  repairs  which  he  undertook  to  make. 
Walker  a.  Swayzee,  Ante,  136. 

ASSIGNMENT,  1 ;  CAUSE  OF  ACTION,  4 ;  COMPLAINT,  17 ;  JUDGMENT, 
2 ;  TRIAL,  20,  21. 
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DEFAMATION. 

1.  Of  defences,  of  the  rules  of  evidence,  and  of  the  measure  of  damages 
in  actions  for  slander.     Fulkerson  a.  George,  Ante,  75. 

2.  What  facts  may  be  proved  in  mitigation  of  damages  in  an  action  for 
libel.     Stanley  a.  Webb,  21  Barb.,  148. 

DEFAULT. 
JUSTICE'S  COURT,  tit.  Default ;  MOTIONS  AND  ORDERS,  20,  23. 

DEFENCE. 

1.  A  defendant  may  set  up  as  many  defences  as  he  has ;  and  the  mere 
fact  that  the  materiality  of  one  of  them  can  only  appear  by  assum- 
ing that  the  other  is  false,  is  not  enough  to  deprive  the  defendant  of 
the  opportunity  to  set  up  both.     Thus  he  may  deny  that  he  made 
the  note  sued  upon,  and  may  also  aver  that  at  the  time  of  the  alleged 
making  of  the  note  he  was  an  infant ;  yet  if  he  never  made  the  note 
it  is  quite   immaterial  whether  he  was  an  infant  or  not.     So  he  may 
deny  the  indebtedness  sued  upon,   and   may  set  up  a  counter-claim 
against  any  demand  which  the   plaintiff  may   prove  against  him. 
1851,  Mott  a.  Burnett,  2  E.  D.  Smi.h's  C.  P.  R.,  50. 

2.  The   defendant   cannot  plead   denial,  payment,  and  tender.     The 
defences  are  inconsistent.     1853,  Livingston  a.  Harrison,  2  E.  D. 
Smith's  C.  P.  Jt.,  197. 

3.  Facts  upon  which,  when  presented  in  a  bill  to  restrain  proceedings 
at   law,  a  court  of  equity  would  formerly  have  restrained   a  suit 
brought  at  law  form,  under  the  present  practice,  a  good  ground  of 
di fence  to  an  action  for  legal  relief.     It  is   no  longer  necessary  to 
bring  a  suit  in  equity  to  restrain  inequitable  proceedings  at  law.     A 
defence,  purely  equitable  in  its   character,  may  be   interposed   to  a 
cause  of  action  strictly  leyal.     Indeed,  the  defendant  mu*t  avail  him- 
self of  such  a  defence  in  this  way,  if  he  would  do  so  at  all ;  for  it  is 
no  longer  allowable  to  bring  an  action  merely  for  the  purpose  of  re- 
straining the  prosecution  of  another  action  pending  in  the  same  court. 
Supreme   Ct.,  Gen.  T.t  1854,  Foot  a.  Sprague,  12  Huw.  Pr.  It.,  355. 

4.  It  is  settled  in  this  State,  that  in  an  action  by  a  corporation  against 
a  ttockhijlder  who  has  acted  as  a  director,  or  a  party  who  has  incur- 
red a  debt  to  the  corporation,  as  such,  the  defendant  cannot  set  up 
as  a  defence   any  irregularity  in   the   proceedings  of  incorporation 
which  might  show  that  the  corporation  never  existed,  nor  any  fact 
amounting  to  a  forfeiture.     The  same  principle  mu.-t  control  in  an 
action  brought  by  a  cndilor  against  a  party  who  has  held  himself 
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out  as  a  member  of  a  corporation,  to  enforce  a  personal  liability  of 
such  party  for  debts  of  the  corporation. 

In  such  action,  defendant  cannot  show  that  the  corporation  was 
not  legally  incorporated.     Eaton  a.  Aspinwall,  Ante,  417. 

5.  What  defences  are  sufficient,  and  what  are  insufficient,  in  an  action 
upon  an  administration  bond  prosecuted  by  a  creditor  by  leave  of 
the  surrogate,  for  failure  of  the  administrator  to  pay  a  debt  which 
the  surrogate  has  decreed  that  he  shall  pay.     The  People  on  reL 
Demarest  a.  Laws,  Ante,  450. 

6.  Of  the  defence  of  eviction,  and  of  recoupment  therefor,  in  an  action 
for  rent  by  a  landlord  against  his  tenant.     Edgarton  a.  Page,  12 
How.  Pr.  R.,  58. 

7.  What  should  be  considered  residence  out  of  the   State,  within  the 
meaning  of  the  statute  of  limitations.     Harden  a.  Palmer,  2  E.  D. 
Smith's  C.  P.  JR.,  172. 

COUNTER-CLAIM  ;  CRIMINAL  LAW,  tit.  Evidence,  2 ;  DEFAMATION,  1. 

DEMURRER. 

1.  A  joint  demurrer  cannot  be  sustained  by  two  or  more  defendants, 
on  the  ground  of  defect  of  parties,  because  there  are  too  many  de- 
fendants.  Supreme  Ct.,  Sp.  T.,  1855,  Phillips  a.  Hagadon,  12  How. 
Pr.  R.,  17;   Circuit,  1855,  Eldridge  a.  Bell,  lb.,  547. 

2.  A  defendant  against  whom  a  cause  of  action  is  stated  in  the  com- 
plaint, cannot  demur  thereto  on  the  ground  that  another  person  is 
improperly   made   a   defendant   with   him.      Churchill   a.  Trapp, 
Ante,  306. 

3.  An  improper  joinder  of  parties  is  not  a  ground  of  demurrer,  even 
where  it  appears  upon  the  face  of  the  complaint  that  such  improper 
joinder  exists.     It  is  only  for  defect  or  want  of  parties  that  a  demur- 
rer lies.     N.   T.  Superior   Ct.,  Gregory  a.  Oaksmith,  12  How.  Pr. 
R.,  134;  Chnrchill  a.  Trapp,  Ante,  306. 

DENIAL. 

ANSWER,  3,  4,  9,  10,  12. 

DIVORCE. 

COUNTER-CLAIM,  2 ;  JOINDER  OF  ACTIONS,  5 ;  JUDGMENT,  6,  7,  8,  9 ; 
REFERENCE,  1. 

EVIDENCE. 
CRIMINAL  LAW,  tit.  Evidence;  JUSTICE'S  COURT,  tit.  Pleadings,  2,  3. 

1.  Presumptions. 

1.  In  the  absence  of  appropriate  averments  to  show  the  laws  of  a  sister 
State,  the  presumption  is  that  the  common  law  as  it  existed  at  the 
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time  of  the  separation  of  this  country  from  England,  prevails  in  such 
State.  There  is  no  presumption  that  the  statutes  of  New  York  have 
been  enacted  in  other  States.  Throop  a.  Hatch,  Ante,  23. 

2.  The  possession  of  land  adjoining  a  country  road  is  some  evidence, — 
though  not  conclusive, — of  possession  subject  to  the  public  easement, 
of  the  adjoining  half  of  the  road.     But  in  a  city  even  the  owners  of 
the  soil  of  the  streets  have  no  possession  which  can  raise  a  presump- 
tion of  title.    Wetmore  a.  Story,  Ante,  2G2. 

3.  In  the  case  of  a  person  long  absent  and  unheard  from,  it  is  compe- 
tent for  the  court  or  jury  to  infer  from  the  circumstances  of  the  case, 
if   any  appear  in  proof,  the  probable  time  of  his  death.     Eagle's 
Case,  Ante,  218. 

4.  If  no  sufficient  facts  are  shown  from  which   to  draw  a   reasonable 
inference  that  death  had  occurred  within  the  lapse  of  seven  years, 
the  person  will  be  accounted  in  all  legal  proceedings  as  having  lived 
during  that  period ;  and  rights  depending  upon  his  life  or  death  will 
be  administered  as  if  he  had  died  upon  the  last  day  of  such  period 
of  seven  years.     Ib. 

5.  In  respect  to  the  question  whether  a  material  alteration  apparent 
upon  the  face  of  a  written  instrument  is  to  be  presumed  to  have  been 
made  before  or  after  execution,  the  sensible  rule,  and  the  rule  most 
in  accordance  with  the  decisions  in  this  State  is,  that  the  instrument 
with  all  the  circumstances  of  its  history,  its  nature,  the  appearance 
of  the  alterations,  the  possible  or  probable  motives  to  the  alteration 
or  against  it,  and  its  effect  upon  the  parties  respectively,  ought  to  be 
submitted  to  the  jury ;  and  the  court  cannot  presume  from  the  mere 
fact  that  an  alteration  appears  upon  the  instrument,  (whether  under 
seal  or  otherwise,)  that  it  was  made  after  the  signing.    1851,Maybee 
a.  SnifVen,  2  E.  D.  Smith's  C.  P.  R.,  1. 

6.  Where,  in  action  upon  an  undertaking  given  on  the  part  of  plaintiff 
in  an  action  of  claim  and  delivery,  by  an  assignee  of  the  defendant, 
the  undertaking  is  produced  upon  the  trial,  a  delivery  of  it  to  the 
promisee  pursuant  to  section  423  may  be  presumed.     Uowdoin  a. 
Coleman,  Ante,  431. 

7.  That  possession  of  a  non  negotiable  note  on  the  trial,  is  not  prima 
facie  evidence  of  title, — and  that  a  cashier  is  not  presumed  to  have 
power  to  assign   such   a  note,  belonging  to  his  bank.     Harrick  a. 
Austin,  21  Barb.,  241. 

A.vs WKK,  9  ;  CRIMINAL  LAW,  tit.  Recognizance  and  Bail,  4. 
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1.  A  judgment  roll  offered  in  evidence  was  objected  to  upon  the  ground 
that  it  did  not  contain  the  summons  nor  any  order  appointing  the 
referee  upon  whose  report  the  judgment  was  entered.     Held,  that 
the  objection  was  not  well  taken.     These  matters  at  most  rendered 
the  judgment  erroneous,  but  did  not  render  it  void .     Calkins  a. 
Packer,  21  Barb.,  275. 

2.  Under  the  provisions  of  2  Revised  Statutes,  58,  §  15,  providing  that 
the  record  of  a  will  admitted  to  probate,  and  the  exemplification  of 
the  will  by  the  Surrogate  shall  be  received  as  evidence,  &c.,  it  is 
necessary  that  the  record  of  the  will  should  be  accompanied  by  the 
proofs  and  examinations  taken  before  the  Surrogate.     These  proofs 
and  examinations  are  not  however  evidence  in  the  cause.     Nichols 
a.  Romaine,  Ante,  122. 

CRIMINAL  LAW,  tit.  Evidence,  3. 

111.  In  certain  Actions. 

1.  In   an  action  brought  to  recover  upon  transactions  had  with  the 
defendant  during  his  infancy,  the  admissions  of  defendant  are  admis- 
sible to  show  the  transactions  relied  upon,  notwithstanding  those  ad- 
missions were  made  before  he  attained  his  majority.     Ackerman  a. 
Runyon,  Ante,  111. 

2.  What  evidence  identifying  a  will  is  necessary  in  an  aation  for  slan- 
der, in  charging  the  plaintiff  with  having  stolen  a  will.     Snell  a. 
Snell,  Ante,  426. 

3.  Where  a  chattel  mortgage  given  to  secure  a  note  is  impeached,  pro- 
duction of  the  note  is  prima  facie  evidence  of  a  just  debt.     Dunham 
a.  Whitehead,  Ante,  207. 

4.  The  plaintiff  sued  in  his  own  name  on  three  promissory  notes,  drawn 
payable  to  another  person  "  or  bearer."     The  answer  denied  the 
allegation  in   the  complaint  that  the  plaintiff  was  the  lawful  owner 
and  holder,  &c.,  and  pleaded  usury.     On  the  trial  defendant  offered 
to  prove  that  plaintiff  had  no  personal  interest  in  the  notes,  but  held 
them  as  committee  of  the  person  and  estate  of  the   original  payee 
as  a  habitual  drunkard.     He  offered  this  evidence  in  order  to  autho- 
rize the  introduction  of  evidence  to  show  admissions  made  by  the 
original  payee,  previous  to  his   being  declared   a  drunkard,  to  the 
effect  that  the   notes  were  usurious.     The  plaintiff  objected  on  the 
ground  that  no  such  defence  was  set  up  in  the  answer.     Held,  that 
the  evidence  was  admissible.     The  fact  that  the  plaintiff  held  the 
notes  as  committee  constituted  no  defence  to  the  action,  and  therefore 
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was  not  pleadable.  The  committee  properly  brought  the  action  in 
his  own  name.  {Laws  of  1855,  91,  §  2  ;  Code,  §  113  ;  8  Barb ,  552  ; 
1476.,  488.)  Supreme  Ct.,  Circuit,  Davis  a.  Carpentier,  12  How. 
Pr.  R.t  287. 

5.  Of  the  rules  of  evidence,  presumptions,  &c.,  in  an  action  for  entic- 
ing away  plaintiff's   wife,  brought  against  the  father  of  the  wife. 
Bennett  a.  Smith,  21  Barb.,  438. 

6.  In  what  cases  comparison  of  handwriting  is  allowable  to  prove  or 
disprove  the  genuineness  of  a  signature.     Oyer  i$  Terminer,  1823, 
The  People  a.  Hewit,  2  Park.  Cr.  JK.,  20. 

APPEAL,  12 ;  COMPLAINT,  3 ;  WITNESS. 

EXAMINATION  OF  ASSIGNOR. 

1.  That  the  claim  in  suit  was  assigned  to  the  plaintiff  merely  to  enable 
the  assignor  to  testify,  does  not  render  the  latter  incompetent ;  but 
only  affects  his  credibility.     Nelson  a.  Smith,  Ante,  117  ;  Doyle  a. 
Daniels,  2  E.  D.  Smith's  C.  P.  Jt.,  385  ;  Beach  a.  Raymond,  Ib.  496. 

2.  Where  a  non-negotiable  note  is  transferred  by  endorsement  and 
delivery,  these  operate  as  an  assignment  of  the  note  only.     If,  in  an 
action  upon  such  note  by  the  transferree,  the  plaintiff  calls  the  as- 
signor as  a  witness,  the  defendant  will  be  entitled  to  offer  himself  as 
a  witness,  as  in  the  ordinary  case  of  the  examination  of  an  assignor. 
Tulloss  a.  Rapelye,  Ante,  93. 

3.  The  payee  of  a  promissory  note,  (drawn  payable  to  bearer,)  who 
transfers  it  to  the  plaintiff  in  a  subsequent  suit  upon  it,  is  not  an 
assignor  of  a  thing  in  action  within  the  meaning  of  section  399  of 
the  Code,  so  that  if  such  payee  is  examined  upon  the  trial  at  the 
instance  of  the  plaintiff,  the  adverse  party  will  bo  entitled  to  offer 
himself  as  a  witness  in  his  own  behalf.     (Hicks  a.  Wirth,  10  How. 
Pr.  R.,  555.)    Section  399  was  not  intended  to  allow  a  party  to  an 
action  to  become  a  witness   in  his  own  behalf  excepting  for  the  pur- 
pose of  meeting  the  evidence  of  one  who  is  made  a  competent  witness 
by  virtue  of  the  same  and  other  sections  of  the  Code.     A  former 
holder  of  a  negotiable  note,  whether  payee  or  one  to  whom  it  after- 
wards  came    by   regular    purcliase    and    transfer,   was    always   a 
competent  witness  for  either  party,  unless  excluded  by  interest, 
which  is  no  longer  any  objection  to  a  witness's  competency.    It  could 
not  have  been  the  intention  of  the  law  makers  to  allow  a  party  to 
be  a  witness  for  himself,  simply  because  the  adverse  party  had  in- 
troduced one  as  a  witness  who  was  always  competent  as  such  by  the 
common  law.     Calkins  a.  Packer,  21  Uirb.,  275.     And  see  Watson 
a.  Baih-y,  2  Dwr,  509,  1  Ante,  529. 
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4.  The  payee  of  a  negotiable   promissory  note,  (drawn  payable  to 
bearer,)  who  transfers  it  by  delivery,  is  an  assignor  of  a  thing  in  action 
or  contract,  within  the  meaning  of  section  399  of  the  Code ;  and  if 
such  assignor  is  examined  upon  the  trial  in  a  suit  upon  the  note,  the 
adverse  party  will  be  entitled  to  offer  himself  as  a  witness  in  his  own 
behalf.     So  held,  in  the  fourth  district,  to  be  settled  by  authority, 
though   unsound  in  principle.     Supreme  Ct.,    Gen.  T.,  Clement   a. 
Adams,  12  How.  Pr.  R.,  163.     See  Potter  a.  Bushnell,   10  lb.,  94, 
1  Ante,  529. 

5.  When  the  right  of  action  upon  a  note  depends  upon  a  new  promise 
relied  upon  to  take  the  note  out  of  the  operation  of  a  discharge 
in  bankruptcy,  of  the  statute  of  limitations,  &c.,  and  the  plaintiff 
holds  the  note  by  endorsement  from  the  party  to  whom  the  new 
promise  was  made,  this   is  a  case   of  an  assignment  of  a   chose  in 
action ;  differing  from  the  ordinary  case  of  endorsement  before  ma- 
turity.    If  in   such  case   the  party  to  whom  the  new   promise  is 
made  is  examined  as  a  witness,  the  defendant  will  be  entitled  to  be 
examined  upon  his  own  behalf,  under  section  399  of  the  Code.  1853, 
Clark  a.  Atkinson,  2  E.  D.  Smith's  C.  P.  E.,  112. 

6.  Where  an  assignee  of  a  demand  for  the  benefit  of  creditors  brings 
a  suit  upon  it,  the  plaintiff's  assignor  is  a  competent  witness  on  be- 
half of  the  plaintiff.     The  suit  is  not  for  his  immediate  benefit.     It 
is  true  that  a  recovery  would  add  to  a  fund  which  the  assignor  had 
set  apart  and  transferred  to  the  plaintiff  for  the  payment  of  debts. 
But  he  has  no  control  over  the  fund  after  the  assignment,  and  no 
claim  to  any  portion  of  it,  unless  there  should  remain  something  after 
the  debts  were  paid.     The  assignor  of  a  demand  as  "  collateral  se- 
curity" for  the  payment  of  his  own  debt  was  always,  prior  to  the 
Code,  a  competent  witness  in  an  action  by  the  assignee,  upon  the 
execution  of  a  release.    The  interest  of  an  assignor  in  such  an  action 
is  nearly  if  not  quite  identical  with  that  of  the  assignor  in  an  assign- 
ment for  the  benefit  of  creditors.     If  before  the  Code  he  would  have 
been  rendered  competent  by  a  release,  he  is  now  without  it  by  force 
of  the  Statute.     Jones  a.  The  East  Society  of  the  M.  E.  Church  of 
Rochester,    21  Barb.,  161.      1854,    Legee  a.  Burbank,  2  E.  D. 
Smith's  C.  P.  R.,  419. 

7.  Where  an  assignee  of  a  demand  for  the  benefit  of  creditors  brings 
suit  upon  it,  the  declarations  or  admissions  of  the  assignors,  made 
before  the  assignment,  are  not  in  this  State  competent  evidence. 
(So  held,  in  a  case  where  they  were  offered  by  defendant.)     The 
assignor  being  himself  a  competent  witness,  and  not  a  party,  his  de- 
clarations are  mere  hearsay,  and  upon  that  ground  should  never  be 
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admitted.  Our  courts  have  indeed  heretofore  gone  no  further  than 
to  exclude  the  admissions  or  declarations  of  an  assignor,  where  the 
assignee  holds  as  purchaser,  and  the  title  of  the  former  is  extinguish- 
ed. But  the  principle  and  the  reason  of  the  rule  must  extend  to 
the  case  of  an  assignment  for  the  benefit  of  creditors,  and  to  the 
case  of  an  assignment  by  way  of  collateral  security.  In  either 
case  the  title  passes  to  the  assignee  for  the  immediate  benefit  of 
others,  whose  rights  are  entitled  to  protection,  and  the  assignor  has 
no  interest  remaining  in  the  subject  of  the  assignment,  other  than  a 
residuary  or  defeasible  one.  Where  there  is  complete  identity  and 
community  of  interest  between  the.  assignor  and  the  party,  where 
the  party  merely  represents  the  assignor,  and  the  latter  is  the  person 
for  whose  interest  and  benefit  primarily  the  action  is  brought  and 
carried  on,  in  short  where  the  action  is  for  his  "  immediate  benefit," 
— in  all  such  cases  his  admissions  are  proper.  Cut  it  does  not  fol- 
low merely  because  a  party  holds  and  sues  in  a  representative  capa- 
city, that  the  admissions  of  the  assignor  may  be  used  as  evidence. 
The  true  criterion  must  be,  is  the  action  for  his  immediate  benefit, 
or  is  it  for  the  more  immediate  benefit  of  others.  This  will  be  found 
to  be  the  only  rule  which  will  protect  fully  the  rights  of  all  parties, 
while  it  preserves  that  cardinal  feature  of  the  law  of  evidence,  that 
the  best  evidence  should  always  be  given.  The  declarant  should 
be  substantially  the  party,  as  contradistinguished  from  one  having 
an  interest  in  the  question  or  in  the  event  of  the  action  merely. 
Jones  a.  The  East  Society  of  the  M.  E.  Church  of  Rochester,  21 
Jiarb,  181. 

8.  The  wife  of  an  assignor  of  a  thing  in  action  is  a  competent  witness 
for  the  assignee.     The  rule  which  excluded  the  wife  from   being  a 
witness  only  applied  to  cases  in  which  the  husband  was  a  party ;  and 
there  is  nothing  in  the  Code  to  extend  the  exemption.   18.14,  Prince 
a.  Down,  2  E.  D.   Smith't  C.  P.  Jt.,  525.     And  Bee   Matthews  a. 
Fiestel,  /&.,  90. 

9.  Notice  of  intended  examination  of  assignor,  need  only  be  given  when 
he  is  offered  against  a  party  sued  in  a  representative  capacity.    1853, 
Matthews  a.  Fiestel,  2  E.  D.  Smith't  C.  P.  /?.,  90.    1854,  Doyle  a. 
Daniels,  lb^  385.     Prince  a.  Down,  76.,  525. 

10.  In  an  action  by  the  assignees  of  a  building  contract  against  the 
contractor,  brought  to  recover  damages  for  failure  to  build  the  saw 
mill  contracted  for,  according  to  the  contract,  the  plaintiffs  upon  the 
trial  called  their  assignor  as  a  witness  for  them.     The  assignor  tes- 
tihVd  that  lie  made  the  contract  with  defendant,  to  build  a  Raw  mill ; 
thut  the  mill  was  completed  June  11,  1851 ;  that  in  September  fol- 
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lowing  he  sold  to  the  plaintiffs  all  his  claim  against  the  defendant  for 
damages,  for  the  mill's  not  running  well.  The  defendant  was  after- 
wards examined  on  his  own  behalf;  when  his  counsel  offered  to 
prove  by  him  "  that  the  work  was  well  done,  and  that  the  mill  was 
a  good  mill  and  run  well  in  all  respects." 

Held,  that  the  evidence  was  properly  rejected.  The  defendant 
was  not  a  competent  witness  in  the  action  generally,  but  was  only 
permitted  to  be  examined  in  his  own  behalf  on  the  ground  that  the 
plaintiffs'  assignor  had  been  examined  on  behalf  of  the  plaintiffs  who 
denied  their  title  through  or  from  him.  The  occasion  which  called 
on  the  defendant  to  testify  being  the  examination  of  the  assignor, 
his  testimony  should  therefore  have  been  limited  to  the  occasion 
which  called  for  it,  and  his  examination  confined  to  matters  which 
were  responsive  or  relative  to  the  testimony  of  the  assignor.  This 
is  the  plain  meaning  of  the  provision  that  the  adverse  party  may 
offer  himself  as  a  witn'ess  to  the  same  matter  upon  which  the  assignor 
has  been  examined.  (Potter  a.  Bushnell,  10  Hou>.  Pr.  H.,  96). 
Supreme  Ct.,  Gen.  T.,  Evans  a.  Burbank,  12  How.  Pr.  R.,  73. 
11.  The  construction  and  application  of  the  provision  of  section  399 
of  the  Code,  authorizing  a  party  against  whom  an  assignor  has  been 
examined,  to  offer  himself  as  a  witness  to  the  same  matter.  1853, 
Angel  a.  Solis,  2  E.  D.  Smith's  C.  P.  R.,  240. 
JUSTICE'S  COURT,  tit.  Trial,  5. 

EXAMINATION  OF  PARTIES. 

The  defendant  was  examined  by  the  plaintiff  on  the  trial ;  after  which 
being  examined  upon  his  own  behalf,  he  testified  to  a  counter-claim 
that  existed  previous  to  the  indebtedness  upon  which  the  action  was 
brought. — Held,  that  the  plaintiff  was  properly  admitted  to  testify 
as  to  this  new  mailer.  Anonymous,  Ante,  102. 
CRIMINAL  LAW,  tit.  Evidence,  5,  6 ;  EXAMINATION  OF  ASSIGNOR. 

EXCEPTION. 

1.  The  exceptions  which,  under  section  268  of  the  Code,  may  be 
taken  in  case  of  trial  by  the  court,  to  a  decision  upon  a  matter  of 
law  arising  upon  such  trial,  and  which  must  be  taken,  if  at  all,  within 
ten  days  after  notice  of  the  judgment,  are  those  and  only  those  which, 
under  the  former  system  of  practice,  were  made  to  the  ridings  of  the 
court  after  the  evidence  was  closed  and  before  the  jury  retired. 
This  clause  of  the  section  does  not  authorize  exceptions  to  be  take  i 
after  judgment,  to  matters  arising  during  the  trial,  and  where  there 
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is  an  opportunity  to  except  at  the  time  the  adverse  decision  is  made. 
Where  a  party  can  except  on  a  point  ruled  against  him  as  the  trial 
is  proceeding,  but  omits  to  do  so,  and  acquiesces  in  the  decision,  it 
might  lead  to  great  injustice  to  give  him  the  benefit  of  an  exception 
taken  after  the  judgment.  This  was  not  the  intention  of  the  Code. 
Ct.  of  Appeals,  Hunt  a.  Bloomer,  12  How.  Pr.  R.,  567. 

2.  Sections  268  and  272  of  the  Code  limit  the  time  within  which  ex- 
ceptions to  the  decision  of  a  judge  or  report  of  a  referee  may  be 
served,  to  ten  days  after  notice  of  the  judgment.     Leave  given  to 
make  a  case  with  liberty  to  turn  it  into  a  bill  of  exceptions,  does  not 
extend  the  right  to  take  exceptions  beyond  the  ten  days.     Beach  a. 
Gregory,  Ante,  78. 

3.  On  the  trial  of  an  action  which  drew  in  question  the  validity  of  a 
sale  of  chattels,  the  judge  left  to  the  jury  the  question  "  whether  the 
sale  was  in  good  faith  and  not  to  hinder  or  delay  creditors."     The 
defendant  excepted  generally  to  this  portion  of  the  charge ;  and  on 
the  argument  of  the  appeal  contended  that  the  judge  should  have 
said  u  not  to  hinder,  delay  or  defraud  creditors." 

Held,  that  the  exception  should  not  be  sustained.  If  the  sale  was 
in  good  faith  it  could  not  have  been  to  defraud  creditors ;  and  if  it 
was  desired  that  the  question  of  fraud  should  be  brought  more  dis- 
tinctly before  the  jury,  a  general  exception  was  too  indefinite.  The 
omission  of  the  word  defraud  should  have  been  specified.  Supreme 
Ct.,  Gen.  T.,  1855,  Wyman  a.  Hart,  12  ffuw.  Pr.  R.t  122. 

4.  That  a  general  exception  to  a  charge  cannot  be  sustained,  if  part  of 
the  charge  is  correct.     Snell  a.  Snell,  Ante,  426. 

5.  On  appeal,  the  respondent  may  except  to  the  sureties  in  the  under- 
taking within  ten  days  after  it  is  fled,  though  more  than  ten  days 
have  elapsed  after  a  copy  of  it  and  the  notice  of  appeal  were  served. 
Webster  a.  Stephens,  Ante,  227. 

APPEAL,  4,  8,  10. 

EXECUTION. 

1.  Executions  need  not  state  the  time  and  place  of  their  return.    Fake 
a.  Edgerton,  Ante,  229. 

2.  By  the  true  construction  of  section  284  of  the  Code,  no  execution 
can  be  issued  without  leave  of  the  court,  after  the  expiration  of  five 
years  from  the  entry  of  judgment,  whether  execution  has  been  issued 
within  that  period  or  not.   Suftreme  Ct.,  Sp.  T.,  1855,  Swift  a.  Ilan- 
agan,  12  How.  l*r.  It.,  438.      See  also,  Redmond  a.  Wheeler,  2 
Ante,  117. 

3.  AiU-r  the  death  of  plaintiff  in  a  judgment,  :ind  after  the  expiration 
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of  five  years  from  the  recovery  of  the  judgment,  a  motion  was 
made  on  behalf  of  plaintiff,  for  leave  to  issue  exeeution.  The  notice 
of  motion  and  affidavits  were  entitled  in  the  original  cause,  and  the 
notice  was  signed  "  C.  B.  W.  atfy  for  pTjf"  There  was  no  sug- 
gestion in  these  papers  or  upon  the  record,  of  plaintiff's  decease,  but 
all  the  proceedings  were  in  her  name,  and  purported  to  be  on  her 
authority.  The  motion  was  granted,  and  execution  issued  under  the 
leave  given.  Property  of  the  execution  debtor  was  sold  under  the 
execution  by  direction  of  plaintiff's  executor ;  and  the  execution 
debtor  brought  suit  for  damages,  against  the  executor,  who  relied  on 
the  execution  as  his  protection. 

Held,  that  it  was  not  a  protection.  C.  B.  W.  had  no  authority  to 
act  as  attorney  of  the  plaintiff.  A  deceased  person  can  have  no 
attorney.  The  notice  of  motion  signed  by  him  had  no  effect,  and 
must  be  regarded  as  if  unsigned  by  any  one.  It  imposed  on  the 
defendant  no  obligation  to  appear  and  answer  the  motion.  The  order 
therefore  was  void,  and  the  execution  also,  if  its  validity  depended 
upon  the  order.  The  execution  would  not  be  absolutely  void,  only 
voidable, — simply  because  issued  after  five  years  without  an  order. 
But  it  was  void  unless  authorized  by  the  order,  for  the  reason  that 
the  plaintiff  in  the  judgment  was  dead.  Until  the  suit  should  be 
revived, — which  was  formerly  done  by  scire  facias,  now  the  same 
result  is  attained  by  motion, — no  execution  could  issue.  Until  then 
no  one  had  any  right  to  issue  it.  Besides,  the  plaintiff  being  dead, 
the  judgment  stood  between  new  parties,  who  must  have  a  day  in 
court  before  execution  could  issue.  The  execution  was  therefore 
absolutely  void,  and  of  course  could  afford  no  protection  to  the  exe- 
tor.  Bellinger  a.  Ford,  21,  Barb.,  311. 

4.  The  professional  books  necessary  to  a  professional  man  who  supports 
a  family,  for  the  practice  of  his  profession,  are  exempt  from  execu- 
tion as  a  part  of  his  "  family  library."    Robinson's  Case,  Ante,  466. 

5.  The  surgical  instruments  of  a  physician  are  exempt  as  his  "  tools." 
Robinson's  Case,  Ante,  466. 

6.  Where  a  debtor  upon  an  execution  recovered  a  judgment  for  da- 
mages for  the  selling  of  exempt  property  belonging  to  him,  upon  an 
execution,  and  the  defendant  paid  in  the  amount  of  the  damages  to 
the  sheriff  under  section  293  of  the  Code  ; — Held,  that  this  was  a 
good  payment.     The  recovery  became  a  debt,  on   the  perfecting  of 
judgment  upon  it.     A  party  may  protect  himself  in  such  case  by 
bringing  an  aetion  in  the  nature  of  replevin,  for  the  delivery  of  his 
property,  and  thus  have  it  restored,  and  the  intention  of  the  legis- 
lature will  be  preserved.    If  he  chooses  to  bring  his  action  to  recover 

\  oi..  III.— 34. 
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the  value,  and  obtains  a  judgment  which,  within  all  the  cases,  be- 
comes a  debt,  he  takes  the  risk  of  subjecting  himself  to  the  provi- 
sions of  section  293.  Mallory  o.  Norton,  21  R.irb.,  424. 

7.  It  is  not  necessary  that  sixty  days  should  intervene  between  the 
issuing  of  an  Axccution  against  property,  and  one  against  the  person. 
Fake  o.  Edgerton,  Ante,  229. 

8.  Under  what  circumstances  an  execution  against  the  person  may  bt* 
issued.     Fake  a.  Edgerton,  Ante,  229. 

9.  Execution  against  the  person  cannot  be  issued  under  section  288  of 
the  Code,  upon  a  judgment  rendered  in  a  district  court  of  the  city  of 
New  York,  although  a  transcript  of  it  has  been  filed  with  the  county 
clerk,  so  that  the  judgment  is  to  be  deemed  a  judgment  of  the  Com- 
mon Pleas.     Livesey  a.  Sanders,  Ante,  170. 

COSTS,  19;  MANDAMUS,  3;    MOTIONS  AXD  ORDEUS,  26,  27,  28,  29, 
30  ;  NEW  YORK  MAKINK  COURT,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

Of  the  power  of  executors  to  compound  with  testator's  widow  for  her 
dower  right.  Eagle's  Case,  Ante,  218. 

COSTS,  11,  12,  13,  14,  15. 

EXTENSION  OF  TIME. 

The  only  way  in  which  an  extension  of  defendant's  time  to  answer  can 
now  be  procured,  without  consent,  is  by  an  eij/ress  order  to  that 
effect,  founded  upon  proper  affidavits  including  the  oath  to  merits 
required  by  Rule  "20  of  1K54.  Plait  a.  Townsend,  Ante,  9.  But  sec 
Thorpe  a.  Jiaulch,  Ante,  13,  n. 

FILING. 

1.  What  i»  sufficient  fli*y  of  the  certificate  in  writing  required  by  the 
act  of  April  12,  1852  (Laws,  302.  r/i.  22<S),  for  the  incorporation  of 
an  ocean  steamship  company.     Katon  «.  Aspinwall,  Ante,  417. 

2.  The  record  of  a  conviction   for  vagrancy  in  the  city  of  New  York, 
should  be  filed  with  the  clerk  of  the  court  of  sessions,  not  with  the 
county  clerk.     Layden's  Case,  Ante,  331. 

3.  Where,  uj»on  an   application  for  an  injunction  an  undertaking  was 
presented  to  the  judge,  and  approved  by  him,  and  uftor  the  granting 
of  the  injunction  was  given  by  plaintiff's  attorney  to  hU  clerk  to  be 
filed,  but  the  filing  was  omitted, — Held,   that   the  plaintiff  should  at 
all  events  pay  costs  of  the  motion   to  vacate  the  injunction;  and  it 
might  have  been  vacated,  had  the  omission  been  designed.     O'Don- 

nell  a.  McMurn,  Ante,  391. 

APPEAL,  1. 
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BROOKLYN  CITY  COURT;  CAUSE  OF  ACTION,  11;  COSTS,  20;  ME- 
CHANICS' LIEN  LAW  PRACTICE,  10 ;  NOTICE,  1,  2,  3,  4,  5,  6,  7. 

FORMS. 

1.  Allegation  of  diminution, — certiorari  issued  thereon, — return  to  the 
certiorari, — joinder  in  error, — demurrer  to  joinder, — and  joinder  in 
demurrer.     McGuire  a.  The  People,  2  Park.  Or.  R.,  48. 

2.  Alternative  mandamus — to  the  town   superintendent   of  common 
schools  requiring  him  to  give  relator  a  certificate  licensing  her  to 
teach  school.     The  People  «,  Masters,  21  Barb.,  252. 

o.  Answer  to  alternative  mandamus  to  town  superintendent  of  com- 
mon schools,  requiring  him  to  give  relator  a  certificate  licensing  her 
to  teach  school.  The  People  a.  Masters,  21  Barb.,  252. 

4.  Certificate  of  qualifications  to  teach  common  school.  Form  pre- 
scribed by  State  superintendent.  The  People  a.  Masters,  21  Barb. ,252. 

3.  Certiorari  to  bring  up  proceedings  and  judgment  from  a  court  of 
general  sessions — and  return  to  such  writ.     The  People  a.  Benja- 
min, 2  Park.  €,;  R.,  201. 

6.  Certiorari  to  remove  a  cause  from  the  Oyer  and  Terminer  to  the 
Supreme  Court  after  a  verdict  and  before  sentence  pursuant  to  2  Rev. 
Stats.  73 G,  §  27 — and  certificate  on  which  the  same  may  be  allowed 
under  section  23.     The  People  a.  Thurston,  2  Park.  Or.  R.,  49. 

7.  Challenge  to  the   array, — answer  to  the   challenge, — and  reply  to 
the  answer.     The  People  a.  Thurston,  2  Park.  Or.  R,,  49. 

8.  Indictment  for  murder  by  poisoning ;  with  counts  at  common  law 
and  under  the  statute.    The  People  a.  Robinson,  2  Park.  Or.  R.  235. 

9.  Judgment  charging  the  separate  estate  of  a  married  woman  for  the 
payment  of  a  promissory  note  made  by  her  with  her  husband.    Yale 
a.  Dederer,  21  Barb.,  286,  292  n. 

10.  Judgment  in  mechanics'  lien  case, — in  favor  of  contractors  against 
owner.     Althause  a. Warren,  2  E.  D.  Smith's  C.  P.  R.>  657* 

11.  Notice  of  motion  to  change  the  place  of  trial  in  a  criminal  cause. 
The  People  a.  Baker,  Ante,  42. 

12.  Order  for  summoning  additional  jurors  under   2   Rev.  Stats.,  417, 
§  41.     The  People  a.  Thurston,  2  Park.  Cr.  R.,  49. 

13.  Reference  in  divorce  case.     Consent  to.,  and  order  for.     Diddell  a. 
Diddell,  Ante,  167,  173  n. 

14.  Undertaking  on  behalf  of  plaintiff  to  support  requisition  in  an  ac- 
tion of  claim  and  delivery.     Bowdoin  a.  Coleman,  Ante,  431. 
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15.  Warrant  to  bring  party  accused  of  assault  and  battery  before  a 

justice  of  the  peace.     The  People  a.  Benjamin,  2  Park.  Or.  R.,  201. 
* 

FRIVOLOUS  ANSWER. 

ANSWER,  8,  9,  10,  11. 

HUSBAND  AND  WIFE. 

CAUSE  OF  ACTION,  4 ;  EXAMINATION  OF  ASSIGNOR,  8 ;  JUDGMENT, 
6,  7,  8,  9;  PARTIES,  7. 

INJUNCTION. 

1.  It  seems  that  an  injunction  cannot  be  granted  to  restrain  commis- 
sioners appointed  by  the  legislature,  from  erecting  and  maintaining 
an  institution  authorized  by  act  of  the  legislature,  upon  the  ground 
that   it  is   a  public  nuisance.     ^V.  Y.  Superior   Ct.,   Gen.  T.,  1855, 
Phoenix  a.  The  Commissioners  of  Emigration,  12  How.  Pr.  R.,  1. 

2.  Where  a  suit  is  brought  between  parties  who  reside  in  this  State, — 
upon  a  contract  to  be  performed  within  the  State, — and  such  suit  is 
one  effectual  in  its  structure  to  determine  the  whole  controversy, — 
and  the  defendant  thnatcns  a  xuit  against  the  plaintiff  founded  upon 
the  same  controversy,  in   a  foreign   court, — an   injunction  may  be 
granted    to    restrain    him    from    bringing   it.     Field   a.   Holbrook, 
Ante,  377. 

3.  Interference  with  the  access  from  a  street  to  the  private  lots  adjoin- 
ing it,  is  an  injury  to  the  private  rigld.t  of  the  parties  interested  in 
.«uch   lots;   and   an  injunction  will   lie  at  the   private  suit  of  such 
parties,  to  restrain  the  interference,  if  unlawful.    Wutmore  a.  Story, 
Ante,  262. 

4.  'J  he  conductor  of  an  enterprise  for  the  antusewnt  of  the   public 
may  have  an  injunction  to  restrain  the  unauthorized  use  of  the  name 
or   dc.-ignation    adopted   by  him,  ujwm   the  fame   principles   which 
govern  the  granting  of  injunctions  to  prevent  the  use  of  trade  mark.*. 
iSo  held  in  favor  of  the  founder  of  "  C/irisfy's  Afinitrel*."  Supreme 
Ct.,  S/>.  T.,  Christy  a.  Murphy,  12  Ifoic.  Pr.  R.,  77. 

5.  An  injunction  should  not  be  granted  to  prevent  a  trespass  for  which 
plaintiff  may  have  damages   at  law,  nor  to  restrain   competition  in 
trade  to  any  extent.  Supreme  Ct.,  Sp.  T.,  Marshall  a.  I'eUTS,  2  Hotc. 
Pr.  R.,  218. 

C.  An  injunction  will  not  lie  to  protect  an  interest  merely  nominal; 
— e.  y.  the  interest  of  one  who  owns  subject  to  the  public  easement, 
thf  soil  of  a  city  street.  Wetmore  a.  Story,  Ante,  202. 

7.   To  entitle     plaintiff   to  an    injunction,   his   complaint   must    show 
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that  he  will  be  entitled  to  final  relief.    Crocker  a.  Baker,  Ante,  182. 

8.  An  injunction  can  only  issue  upon  a  complaint.     Affidavits,  without 
a  complaint,  are  not  a  proper  basis  for  the  order.  The  People  on  rel. 
The  Mayor  &c.  of  New  York  a.  The  Judges  of  the    New    York 
Common  Pleas,  Ante,  181. 

9.  When  an  order  is  made  in  a  State  court,  removing  a  cause  in  that 
court,  to  the  Circuit  Court  of  the  United  States,  if  an  injunction  has 
been  granted  in  the  cause,  a  provision  may  be  made  in  the  order 
that  it  shall  not  operate  of  itself  to  dissolve  the  injunction.     Then 
in   case  the  cause  is   remanded  to  the   State  court,  the  defendant 
would  be  liable  for  a  violation  in  the  interim.  And  in  case  the  circuit 

.  court  can  hold  that  the  injunction  is  transmitted  with  the  action, — that 
the  cause  when  removed  carries  with  it  the  injunction  in  full  force, — 
the  conclusion  that  the  State  court  deemed  it  ipso  facto  dissolved, 
will  be  excluded.  N.  Y.  Superior  Gt.,  Sp.  T.,  Liddle  a.  Thatcher,  12 
How.  Pr.  R.y  294. 
COMPLAINT,  14,  15  ;  FILING,  3 ;  JURISDICTION,  1 ;  REFERENCE,  2. 

IRREGULARITY. 

APPEAL,  11. 

ISSUE. 

ANSWER,  7,  12  ;  TRIAL,  8,  9,  10,  11. 

JOINDER  OF  ACTIONS. 

1.  It  is  a  general  rule  of  pleading,  that  the  declaration  or  complaint 
shall  contain  but  a  single  cause  of  action.  A  violation  of  this  rule, 
in  a  declaration  at  common  law,  is  called  duplicity — in  equity,  mul- 
rifariousncss.  In  either  case,  the  objection  is  taken  by  demurrer. 
The  rule  has  not  been  changed  by  the  Code.  It  is  still  a  general 
rule,  that  distinct  and  independent  causes  of  action  are  not  to  be 
prosecuted  in  the  same  action.  The  exceptions  to  this  rule  are  speci- 
fied in  the  seven  subdivisions  of  section  167.  In  respect  to  the 
causes  of  action  there  mentioned,  it  is  declared,  that  they  may  be 
united  in  the  same  complaint.  But,  even  in  such  cases,  to  authorize 
such  union,  four  conditions  must  be  met : — The  causes  of  action 
sought  to  be  prosecuted  together  must  all  belong  to  one  of  the  spe- 
cified classes ;  all  the  causes  of  action  must  affect  all  the  parties  to 
the  action  ;  the  causes  of  action  to  be  joined  must  not  require  dif- 
ferent places  of  trial ;  and,  lastly,  as  in  a  declaration  at  common 
law,  containing  several  causes  of  action,  they  must  be  stated  in  sepa- 
rate counts.  A  complaint  which  contains  several  causes  of  action, 
without  meeting  all  these  conditions,  is  still  dernurrable,  not,  indeed 


534  ABBOTTS'  PRACTICE  DIGEST. 


JOINDER    OP    ACTIONS. 


for  duplicity  or  multifarivusncss,  but  upon  the  ground  that  "  several 
cau-et  of  action  have  been  improperly  united."  Supreme  Ct.,  GV«.  T., 
1855,  Dewey  a.  Ward,  12  Hoic.  Pr.  It.,  419. 

2.  The  two  causes  of  action  which  under  the  former  equity  practice 
were  presented, — the  one  by  a  bill  for  partition  ;  the  other,  by  a 
creditor's  bill,  cannot  now  be  united  in  one  complaint.    They  are  en- 
tirely distinct,  and  independent  of  each  other.     Each,  if  sustained, 
will  entitle  the  plaintiff  to  its  peculiar  and  appropriate  relief.  Either 
one  may  be  sustained  without  the  other.     They  are  causes  of  action 
not  specified  in  any  of  the  seven  classes  of  action  mentioned  in  sec- 
tion   107  of  the   Code.     There    is,  therefore,  no  authority  to  unite 
them,  and  they  are,  of  course,  improperly  united.     Ih. 

3.  A   plaintiff  may  now  have  both  legal  and   equitable   relief  in  the 
same  action  ;  but  the  two  kind?  of  relief  sought  must  be  consistent. 
(Linden  a.   Hepburn,  5  Huw.  Pr.  R.,  188).     Therefore,  where  a 
public  officer  sued  for  a  statute  penalty  incurred  by  defendant  by  the 
putting  up  a  building  which  he  had  commenced  to  erect   in  violation 
of  a   city  ordinance,  and  also  prayed  an  injunction   to  restrain  the 
defendant  from  completing  the  building, — Held,  that  the   remedies 
sought  were  not  consistent  with  each  other,  and  that  the  plaintiff  was 
not  entitled  to  an  injunction.     Su prune   Ct.,  Sp.  T.,  1855,  Lamport 
a.  Abbott,  12  How.  Pr.  R.,  340. 

4.  The  complaint  averred  that  defendant,  upon  the   occasion  of  a  sale 
of  goods  by  plaintiff  to  one  Dentz,  made   certain  fraudulent  misrep- 
resentations  to    the    plaintiff    respecting   the   solvency   of    Dentz, 
whereby  plaintiff  was  misled  and  induced  to  sell  to  Dentz  on  credit. 
The   complaint  then   proceeded   to  state  that  defendant  guaranteed 
the  payment  of  the  debt  incurred  by  Dentz.     The  parts  of  the  com- 
plaint  applicable  to   these   two  causes  of  action  were  intermingled. 
The  defendant   moved  to  strike  out  as  irrelevant  so  much  of  the 
complaint  as  related  to  the  alleged  misrepresentation. 

//eld,  1.  That  the  causes  of  action,  being  bused  one  on  tort  and 
the  other  on  contract,  were  improperly  united  in  one  suit. 

2.  That  they  were  badly  pleaded,  in  not  being  separately  stated. 

3.  That  defendant  was  not  conlined  to  a  demurrer  for  the  defect, 
but  might  move  to  have  all  the  allegations  not  relevant  to  one  cause 
of  action   stricken  out.     That  since   the  plaintiff  had   thrown   the 
facts  together  without  indicating  whether  they  were  designed  as  the 
busis  of  one  or  more  cau.-es  of  action,  the  defendant  was  at  liberty 
to  treat  them  as  constituting,  in   the  intent  of  the  pleader,  only  one 
cause, — and  might  moreover,  elect  which  of  the  causes  he  would 
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consider  as  intended,  and  require  all  matters  not  relevant  to  that 
cause,  to  be  stricken  out. 

4.  That  the  fact  that  after  granting  the  motion  the  complaint 
would  be  demurrable,  the  contract  of  guaranty  remaining  being 
within  the  statute  of  frauds,  was  not  a  sufficient  reason  for  requiring 
the  defendant  to  select  the  cause  of  action  based  on  tort,  as  the  one 
intended  to  be  set  up,  by  the  plaintiff.  Supreme  Ct.,  Sp.  T.^  1855, 
Waller  a.  Raskan,  12  How.  Pr.  B.,  28. 

5.  A  complaint  which  seeks   first  an   absolute  divorce  on  the  ground  of 
adultery,  and  second,  a  limited  divorce  on  the  ground  of  cruel  and 
inhuman  treatment,  is  bad  on  demurrer  on  the  ground  that  several 
causes  of  action  are  improperly  united.     The  second  cause  of  action 
is  one  arising  out  of  injuries  to   the   person,  within  the  meaning  of 
section   167,  subdivision  3,  of  the  Code,  which  authorizes  the  union 
of  causes  of  action   arising  out  of  such  injuries  ;  but  the  first  cause 
of  action  does  not  fall  within  the  same  category.     It  was  held  in  the 
old  court  of  chancery  that  charges  of  adultery  and  of  cruel  usage, 
being  distinct  and  independent,  and  leading  to  distinct  issues  and  de- 
crees, could  not  be  united  in  the  same  bill.     (Johnson  a.  Johnson,  6 
Johns.  Gk.,  163;  Smith  a.  Smith,  4  Paige,  92).  Supreme  Ct.,  Sp.  T., 
Mclntosh  a.  Mclntosh,  12  How.  Pr.  R.,  289,  and  compare  Diddell  a. 
Diddell,  Ante,  167. 

6.  The  plaintiff,  in  one  count  of  his  complaint  claimed  to  recover  upon 
an  alleged  warranty  of  a  horse  sold  to  him  by  defendant ;  and  in  a 
second  count,  for  fraud  and  deceit  in  wrongfully  concealing  defects 
in  the  same  horse.     Held  on  demurrer  that  these  causes  of  action 
could  not  be  joined.     They  were  inconsistent.     The  plaintiff  could 
not  recover  in  both,  though  he  might  have  his  election  to  bring  either. 
It  was  the   object  of  section   167  to  allow  the  plaintiff  to  include  in 
his  complaint  two  or  more  causes  of  action  actually  existing,  arising 
out  of  the  same  transaction,  and  where  a  recovery  might  be  had  for 
both  in  the  same  action  ;  and  the  joinder  must  be  of  those  which  are 
consistent  with,  not  those  which  are  contradictory  to,  each  other.  (See 
Smith  a.   Hallock,  8   How.  Pr.  R.,  73 ;  Hulce  a.  Thompson,  9  Ib. 
113  ;  Colwell  a.  The  New  York  &  Erie  Kail  Road  Company,  2b., 
312).   Supreme  Ct.,  Gen.  2\,  Sweet  a.  Ingerson,  12  How.  Pr.  ^.,331. 

7.  It  cannot  be  regular  for  a  plaintiff  to  include   in  the  same  action 
claims  in  his   individual  right  and  as  administrator  of  another.     It 
was  never  allowable  at  common  law,  and  is  not  sanctioned  or  allow- 
ed by  any  statute,  not  even  by  the  Code.     Section  167,  in  providing 
what  causes  may  be  joined  in  the  same  action,  clearly  contemplates, 
in  the  several  cases  stated,  that  the  plaintiff  in  either  case  sues  in 
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his  individual'  character  or  in  his  own  right,  or,  en  mitre  droit,  —  not 
in  both.  Lucas  a.  The  New  York  Central  Kail  Road  Company,  21 
Barb.,  245. 

8.  It  is  improper  to  join  in  one  complaint,  prayers  for  relief  against 
the  defendant  individually  and  in  his  capacity  as  executor.    McMa- 
hon  a.  Allen,  Ajite,  89 ;  affg  S.  C.,  12  HJ<C.  l>r.  A\,  39. 

9.  A   cause  of  action  to  enjoin  some  of  the  part  owners  of  a  vessel 
from  disjxjsing  of  her  in  derogation  of  the  rights  of  other  part  own- 
ers, the  plaintiffs,  cannot  be  joined   with  a  cause  of  action  for  the 
hire  of  such  vessel.     Coster  a.  The   New  York  &  Erie  Rail  Road 
Company,  Ante,  332. 

'  CAUSE  OF  ACTION,  9;  COMPLAINT,  1. 

JUDGMENT  AND  DECREE. 

1.  In  an  equitable  action  in  rein,  relative  to  real  estate,  the  interest  of 
a  purchaser  from  one  of  the  defendants  during  the  pendency  of  the 
suit,  is  barred  by  the  decree,  although  such  purchaser  may  not  have 
been  made  a  party.     This  rule  includes  the  assignee  of  a  bankrupt 
or  insolvent  debtor  appointed  after  the  commencement  of  such  action 
against  his  assignor.     Cleveland  a.  Boerum,  Ante,  294. 

2.  In  11  n  action   in   the   nature  of  a  quo  icarranlo,  brought  against  an 
alleged  intruder  upon  a  public  office,  the  judgment  of  the  court,  if 
for  the  plaintiff,  can  only  be  a  judgment  of  ouster  and  for  costs.  If  the 
plaintiff  has  a  clain  for  damages  against   the  defendant  to   recover 
the   fees  collected  by  the  latter,  or  otherwise,  that  claim  must  be 
asserted  in  a   separate   action.      The  People  on  re!.  Henderson  </. 
Snedcker,  Ante,  233. 

3.  In  an  action   to   foreclose  a  mechanic's  lien,  brought  by  a  person 
employed  by  a  contractor,  against  the  owner,  there  can  be  no  per- 
sonal judgment,  but  a  mere  foreclosure  of  the  lien  upon  his  interest 
in  the  Innd,  with  a  judgment   directing  the  sale  of  such  interest  to 
pav  tin-  amount  found  to  be  due.     A  personal  judgment  in  such  case 
h  erroneous.    Hut  the  error  may,  it  seems,  b«  remedied  by  the  entry 
of  a  new  judgment   in   proper  form.     Walker  a.   Paine.   2  K.  I). 
Smith's  C.  P.  K.,   CC2.     And  see   Lenox  a.   The  Trustees  of  the 
Yorkvilh-  Baptist  Church,  //;.,  673. 

4.  When  a  non-resident  defendant  is  permitted,  after  judgment,  to  come 
in  and  defend,  that  fact  does  not  of  itself  open  the  judgment,  or  stay 
proceedings  upon  the  execution.     Supreme  CV.,  Sj>.  T.,  1H.34,  Cars- 
well  a.  Neville,  12  Jfow.  J'r.  R.,  44.r). 

5.  Invalidity  of  judgments   docketed   in  the   clerk's   office  of  Schuyler 
county.     Laning  a.  Campbell,  12  Hoic.  Pr.  It.,  191. 
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6.  A  wife   to  whom  a  divorce  a  vinculo  is  granted  for  the  adultery  of 
her  husband,  is  notwithstanding  entitled  to  dower  upon  his  death. 
The  court   cannot  require  the  release  of  her  dower  right  as  a  condi- 
tion of  granting  judgment  of  divorce,  nor  impose  the  execution  of 
such  a  release  upon  her  peremptorily.     Forest  a.  Forest,  Ante,  144. 

7.  In  an  action    by  a  wife   against  her  husband  for  divorce  on  the 
ground  of  adultery,  the   defendant,  after  verdict  against  him  upon 
the  issue  of  criminality,  should  be  permitted  to  produce  proofs,  and 
either  upon  a  reference  or  upon  a  hearing  before  the  court,  should 
be  allowed  to  show  such  facts  as  are  proper  to  be  considered  in  de- 
termining the  amount  of  alimony,  the  time  when  it  should  com- 
mence, &c.     The  defendant  may  be  required  to  give  security  for 
the  payment  of  alimony,  by  lien  on  real  estate.     Ib. 

8.  The  amount  of  alimony  to  be  awarded  upon   granting  a  divorce  is 
within  the  sound  discretion  of  the  court.  And  alimony  may  be  made 
to  commence  from  the  filing  of  the  complaint.     Ib. 

9.  It  teems  that  the  award  of  alimony  is  subject  to  modification  from 
time  to  time,  as  may  be  just ;  and  that  leave  should  be  given  in  the 
decree  to  apply  for  such  modification  as  the  changing  circumstances 
of  the  parties  may  render  just.     Ib. 

10.  That  the  offer  to  allow  plaintiff  to  take  judgment  for  a  specific 
sum  with  costs, — under  section  385  of  the  Code, — should  be  distinctly 
and  openly  made.    Post  a.  The  New  York  Central  Rail  Road  Com- 
pany, 12  How.  Pr.  R.,  552. 

11.  A  judgment  was  entered  upon  confession,  on  the  following  state- 
ment of  the  facts  out  of  which  the  indebtedness  arose  ; — "  The  above 
indebtedness  has  arisen  for  goods,  wares  and  merchandise,  sold  and 
delivered  to  me  by  the  said  plaintiff,  in  the  month  of  May,  1853." 
Held,  that  this  was  a  sufficient  statement.     Delaware  a.  Ensign,  21 
Barb.,  85. 

12.  A  judgment  was  entered  upon  confession,  on  a  statement  in  gen- 
eral terms,  that  it  was  given  "  for  money  lent  and  advanced  by  the 
plaintiff  to  the  defendant  at  divers  times  from  December  1,  1853,  to 
date."     Held  that  this  statement  \vas  not  sufficient ;  yet  that,  as  the 
good  faith  of  the  indebtedness  was  not  questioned,  and  it  did  not 
appear  that  any  superior  equities  subsisted  in  favor  of  creditors,  the 
court  would  allow  an  amendment  in  order  to  pi-eserve  the  lien  and 
priority  of  the  judgment.     Davis  a.  Morris,  21  J3arb.,  152. 

13.  The  proper  construction  of  section  383  of  the  Code,  requiring  the 
statement  made  as  the  basis  of  a  judgment  entered  upon  confession, 
to  state  concisely  the  facts  out  of  which  the  indebtedness  arose.    Ib. 

14.  What  statement  for  confession  of  judgment  is  sufficient  as  against 
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creditors  of  the  defendant,  where  the  judgment  is  confessed  in  favor 
of  an  attorney  for  his  professional  services  in  the  conduct  of  a  suit 
for  the  defendant.  Stebbins  a.  The  East  Society  of  the  M.  E. 
Church,  Rochester,  12  H>w.  Pr.  /?.,  410. 

15.  A  judgment  for  $1021  CO  was  entered  upon  confession,  the  follow- 
ing being  the  statement  : — "The  sum  of  $521  60  being  for  goods 
and  merchandise  heretofore  delivered  to  me  the  said  defendant,  and 
which  is  now  due  ;  and  also  the  sum  of  $500,  being  the  amount  of 
a  bill  of  goods  this  day  purchased  of  him  the  said  plaintiff." 

Held,  on  motion  by  a  judgment  creditor  to  vacate  the  judgment, 
1.  That  the  portion  of  the  judgment  which  embraced  the  sum  of 
$521  CO  could  not  be  upheld.  The  statement  would  afford  no  clue 
whatever  to  a  creditor  who  might  desire  to  inquire  into  the  consider- 
ation ;  for  he  is  neither  directed  by  it  to  the  person  by  whom  the 
delivery  was  made,  nor  is  any  time  whatever  indicated  at  or  within 
which  the  transaction  took  place. 

2.  That  the  statement  respecting  the  $500  was  sufficient. 

3.  That  the  lien  of  the  judgment  and  the  levy  must  be  sustained 
and  have  priority  to  the  extent  of  $500,  with  interest  and  costs,  and 
the  balance  be  postponed  to  the  lien  of  the  judgment  of  the  moving 
party.      Supreme   Ct.,   Sp.   T.,    Iloppock  a.   Donaldson,    12   How. 
Pr.  R.,  141. 

1C.  A  statement  for  confession  of  judgment,  that  the  judgment  was 
44  for  goods  sold  and  delivered,"  or  on  a  note  ''  given  for  goods  sold 
and  delivered,"  is  insufficient.  Moody  a.  Townsend,  Ante,  275. 

17.  Several  judgments  upon  confession  were  entered  upon  substan- 
tially the  following  statement  of  facts  :  "  Since  December  10,  1845? 
the  plaintiff  has  lent  and  advanced  to  the  defendant  the  sum  of 
$21oO  to  pay  off  and  discharge  the  debts  of  said  defendant,  and 
which  has  been  used  fur  the  purpose  of  paying  off  said  debts, — no 
part  of  which  has  since  been  repaid  to  plaintiff,  and  the  defendant  is 
now  justly  indebted  to  plaintiff  in  that  sum." 

Held,  on  motion  to  set  aside  these  judgments  that, — following  the 
cases  of  Chapjiell  a.  Chup{M>ll,  2  Kern.,  215  ;  Lawless  </.  llackett, 
1C  Julin*.,  149;  5  Jutint.  C/i.  It.,  32G  ;  I'lummcr  a.  I'lummer,  7 
JJow.  7V.  It.,  02  ;  Schoolcraft  a.  Thompson,  Ib ,  4  17  ;  S.  C.t  9  11., 
Cl  ;  Bruce  a.  Purdy,  10  Ib.,  497  ;  Boyden  a.  Johnson.  1 1  /It.,  504,— 
this  statement  was  insufficient.  The  object  of  requiring  the  state- 
ment is,  to  protect  third  persons  from  fraudulent  judgments  by 
furnishing  them  the  means  of  detecting  and  defeating  the  fraudulent 
design.  Because  these  fitaterncnts  did  not  furnish  creditors  with 
these  meant,  they  were  held  defective  as  the  concise  statements  of 
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the  facts,  required  by  statute.  Supreme  Ct.,  Gen.  T.,  Stebbins  a.  The 
East  Society  of  the  M.  E.  Church,  Rochester,  12  How.  Pr.  R.,  410. 
AMENDMENT,  4,  5;  APPEAL,  11;  ASSIGNMENT,  3,  4;  CRIMINAL 
LAW,  tit.  Trial,  11  ;  FORMS,  9,  10;  JUSTICES'  COURT,  tit.  Trial  7  ; 
tit.  Appeal,  1 ;  MARRIED  WOMEN  ;  MECHANICS'  LIEN  LAW  PRAC- 
TICE, 10,  11  ;  MOTIONS  AND  ORDERS,  12  ;  NEW  YORK  MARINE 
COURT,  3  ;  VERIFICATION,  4. 

JUDICIAL  SALE. 

Under  what  circumstances  and  upon  what  terms  a  re-sale  of  property 
sold  at  a  judicial  sale  will  be  ordered.  The  Merchants'  Insurance 
Company  of  the  City  of  New  York  a.  Hinman,  Ante,  455  ;  Banta  a. 
Maxwell,  12  How.  Pr.  R.,  479. 

NOTICE,  5,  6,  7. 

JURISDICTION. 

1.  A  court  of  this   State   having  general  equitable  jurisdiction,  has 
power  to  enjoin  a  party  to  a  suit  pending  before  it,  from  suing 
the  adverse  party  upon  the  same  subject  matter  in  a  foreign  tribunal. 
Field  a.  Holbrook,  Ante,  377. 

2.  Where  in  the   course  of  supplementary  proceedings  an  order  is 
made  requiring  the  judgment  debtor  to  show  cause  why  he  should 
not  be  punished  for  contempt  in  violating  the  order  for  his  exami- 
nation, the  jurisdiction  to  commit  is  derived  from  the  original  order 
on  which  the  proceedings  are  founded,  not  from  the  order  to  show 
cause   why  the  party  should  not  be  punished.     Myers   a.  Janes, 
Ante,  301. 

BROOKLYN  CITY  COURT  ;  CONTEMPT  ;  COUNTY  COURT  ;  CRIMINAL 
LAW,  tit.  Indictment,  5  ;  tit.  Recognizance  and  Bail,  1 ;  MECHANICS' 
LIEN  LAW  PRACTICE,  7 ;  NEW  YORK  COMMON  PLEAS;  WAIVER,  1. 

JURY. 
CRIMINAL  LAW,  tit.  Trial,  4,  5,  6,  7,  8,  9,  10. 

JUSTICE'S  COURT. 

COUNTY  COURT. 
I.  Jurisdiction. 

1.  A  foreign  corporation  may  appear  and  submit  themselves  to  the 
jurisdiction  of  a  justice's  court,  and  if  the  court  in  such  case  has 
jurisdiction  of  the  subject  matter,  its  proceedings  will  bind  the 
defendants.  1851,  Paulding  a.  The  Hudson  Manufacturing  Company? 
2  E.  D.  Smith's  C.  P.  R.,  36. 
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2.  Hie  service  and  return  of  a  summons  containing  no  statement  of  u 
cause  of  action,  issued  from  a  district  court  of  the  city  of  New  York, 
gives  the  justice  no  jurisdiction.     But  if  defendant  appear  and  plead 
to  the  merits  the  defect  is  cured.     1850,  llogan  a.  Baker,  2  E.  D. 
Smith's  C.  P.  R.,  22. 

3.  A  judgment  of  a  district  court  in  an  action  in  which  neither  of  the 
parties   resided  within  the  district  in  which  the  judgment  was  ren- 
dered is  void,  and  cannot  be  sustained  even  upon  the  ground  of 
voluntary  submission  to  the  jurisdiction.    1853,  Snyder  a.  Goodrich) 
2  E.  D.  Smith's  C,  P.  7?.,  84;  Beattie  a.  Larkin,  74.,  214. 

4.  That  the  counsel  of  a  defendant  in  proceedings  in  bastardy,  also  a 
justice,  is  not  absolutely  disqualified  from  acting  as  one  of  two  jus- 
tices who  take  a  bond  for  defendant's  appearance  ;—  and  that  such 
defendant  may,  through  his  counsel,  consent  on  the  adjourned  day 
lhat  another  justice  be  substituted  in  place  of  one  of  those  who  took 
bond  for  his  appearance.    The  I'eople  a.  Clark,  21  Jturb.  214. 

5.  Where  in  a  justice's  court,  after  the  justice  had  called  his  cases,  a 
defendant  who  was  in  waiting  asked  his  cause  to  be  called,  and  was 
informed    that    there  was  no  such   cause,  whereupon    he  left  the 
court.  —  Held,  that  the  justice  could  not  afterwards  proceed  with  the 
cause  in  defendant's  absence.     Hurling  a.  Grote,  Ante,  109. 

COSTS,  7,  9. 

//  Process. 

1.  A  non-resident  suing  in  a  District  Court  of  the  City  of  New  York, 
may  commence  his  action  by  the  ordinary  summons  if  he  chooses  so 
to   do,   instead  of  by  warrant  or  short  summons.     Kelly  a.  Kellv, 
2  E.  D.  Smith's  C.  J>.  It.,  250. 

2.  An  attachment  issued   in  u  district  court  against    a   non-resident 
debtor,  must  be  signed  and  issued   by  the  <•/</£,  not  by  the  justice. 
Overstock  a.  Lent,  Ante,  141. 

3.  A   defendant  cannot  be  sued  by  attachment   in   the  X.  Y.  Marine 
Court,  or  in  a  justice's  court,  under  a  fictitious  name.  Davenport  u. 
Doady,  Ante,  409;  1853,  McCabe  «.  Doe,  "2  E.  D.  Smith's  C.  1' 
It.,  <M. 

4.  What  indorsement  of  process  issued  in  a  justice's  court  in  an  action 
to  recover  a  statute  penalty,  —  is  sufficient.    Marsclis  a.  .Seaman,  21 
JJarb.,  310. 

EXECUTION,  9. 


///. 

1.  In  an  nrtion  for  work  and  labor  in  the  Nrw  York  Marine  or  in  a  dis- 
trict court,  the  plaintiff'  i<  not   precluded  from   recovering  upon  a 
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guantum  meruit  because  his  complaint  is  upon  a  special  agreement. 
1854,  Irvine  a.  Wortendyke,  2  E.  D.  Smith's  C.  P.  R.,  374. 

2.  A  demurrer  to  the  complaint  in  a  district  court  need  not  specify  the 
grounds  of  demurrer.     Section  145  of  the  Code  is  not  applicable  to 
justice's  courts.     1854,  Stern  a.   Drinker,  2  E.  D.  Smith's  C.  P. 
E.,  401. 

3.  On  demurrer  to  the  complaint  in  an  action  in  a  justice's  court,  the 
court  if  it  deems  the  objection  well  taken,  should  order  the  pleading 
to  be  amended  ;  and  if  it  is  not  amended,  should  disregard  it. 

A  justice  has  no  power  to  pronounce  judgment  on  a  demurrer 
without  such  order.     Glasse  a,  Keulsen,  Ante,  100. 

IV.  Default. 

1.  Although  the  return  of  a  summons  by  a  constable  in  the  Marine  or 
in  a  district  court,   gives  jurisdiction,   so  that  a  judgment  rendered 
thereupon  cannot  be  impeached  collaterally,  for  defect  in  the  service 
of  process,  yet  upon  application  to  the  common  pleas,  under  section 
399  of  the  Code,  to  open  a  judgment  rendered  upon  default,  the 
court  will  inquire  into  the  service.  Carroll  a.  Goslin,  2  E.  D.  Smith's 
C.  P.  R.,  376. 

2.  Under  what  circumstances  a  judgment  of  an  inferior  court  rendered 
upon  default  may  be  opened  under  section  366  of  the  Code.    1853, 
Camp  a.  Stewart,  2  E.  D.  Smith's  G.  P.  R..  88  ;  Fowler  a.  Colyer, 
lb.,  125  ;  Gottsberger  a.  Harned,  lb.,  128. 

V.  Adjournment. 

1.  Where  a  justice  adjourned  a  cause  with  provision  that  if  defendant 
filed  security  meantime  he  should  then  have  a  further  adjournment, 
and  defendant  filed  the  security  but  failed  to  appear  on  the  adjourned 
day, — Held,  that  the  justice  was  right  in  proceeding  to  judgment. 
Muber  a.  Held,  Ante,  110. 

2.  A  justice  of  a  district  court  in  the  city  of  New  York  has  no  power 
to  adjourn  on  the  plaintiff's  motion,  (the  defendant  not  appearing,) 
an  action  commenced  by  summons,  beyond  six  days.    1850,  Hogan  a. 
Baker,  2  E.  D.  Smith's  G.  P.  R.,  22.    And  see  lledfield  a.  Florence, 
!!>.,  339. 

3.  A  judgment  of  a  justice  cannot  be  reversed  in  the  Common  Pleas, 
because  the  justice  denied  a  motion  for  adjournment  where  no  affi- 
davit of  the  circumstances  entitling  the  party  to  the  adjournment 
asked  was  presented  to  him,  but  the  adjournment  was  moved  for  on  a 
mere  statement  by  the  attorney.     1853,  Edwards  «.  Drew,  74.,  55. 

4.  So  where  the  motion  for   adjournment  is  not  made  before   com- 
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mencing  the  trial.    1854,  Pollock  a.  Ehle,  Jb.,  541.    And  see  Harden 
a.  Woodside,  76.,  37. 

5.  An  unauthorized  adjournment  in  a  justice's  court  discontinues  the 
cause ;  yet,  if  defendant  appears  and  proceeds  to  trial,  the  defect  is 
cured.  1850,  Hogan  a.  Baker,  2  E.  D.  Smith's  C.  P.  /?.,  22.  And 
see  Lynsky  a.  Pendegrast,  l'>.  43. 

VI.    Trial 

1.  Where  a  party  demands  a  jury  trial  in  a  justice's  court,  and  neglects 
to  appear  on  the  adjourned  day,  the  justice  may  proceed  to  hear  the 
cause  without  a  jury.     Kirkpatrick  a.  Carr,  Ante,  117. 

2.  Failure  to  pay  the  jury  fees  in  season  for  the  issuing  of  the  venire, 
in  such  case,  is  a  waiver  of  the  right  to  jury  trial.  Ib. 

3.  In  an  action  in  a  justice's  court,  concerning  the  property  of  a  mar- 
ried woman,  the  justice  may  appoint  a  next  friend.     Walker  a. 
Sway  zee,  Ante,  13G. 

4.  Where  a  defence, — e.  g.  the  statute  of  limitations, — is  regularly  put 
in,  in  an  action  before  a  justice,  nothing  short  of  an  express  consent 
to  waive  it,   operates  as  a  waiver.     Although  it  was  not  mentioned 
on  the  trial,  nor  on  the  summing  up,  and  though  it  entirely  escaped 
the  attention  of  the  justice  until  after  he  had  rendered  judgment, 
still,   if  on  appeal,  it  appears  that  the  defence  was  sustained  by  the 
evidence,  the  judgment  should  be  set  aside.     Penfield  a.  Jacobs,  21 
Barb.,  335. 

5.  The  provision  of  the  Code  ((§  399)  requiring  ten  days'  notice  of  the 
intended  examination  of  an  assignor  of  a  chose  in  action,  is  appli- 
cable to  justices'  courts.     It  constitutes  a  rule  of  evidence  within  the 
meaning  of  section  G4,  subdivision  15.    Clement  a.  Adams,  12  H»w. 
Pr.  R ,  163  ;  Hurgart  a.  Stork,  7i.,  559. 

C.  A  defendant  in  the  Marine  or  in  a  justice's  court  has  a  right  t  > 
recoup  damages  upon  the  same  contract  on  which  he  has  been  sued, 
so  as  to  reduce  the  plaintiff's  claim  against  him. 

Whether  in  those  courts  the  defendant  can  recover  upon  a  counter- 
claim,—  Query?  Stewart  a.  Bock,  Ante,  118. 

7.  In  an  action  in  a  justice's  court  after  the  defendant  had  commenced 
his  proofs,  the  cause  was  adjourned  by  c«nsfiit.  On  the  adjourned 
day  the  plaintiff  failed  to  appear;  the  justice  however  proceeded 
with  the  cause  and  rendered  judgment  in  favor  of  defendant  upon 
his  counter-claim.  Held,  that  the  justice  erred  in  proceeding  with 
the  artion.  The  only  judgment  proper  in  such  case,  is  judgment  of 
nmsuit  or  dis-mis^al.  Norris  u.  Bleakley,  Antr,  107. 
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VIL  Appeal. 

1.  It  is  not  necessary  to  await  the  actual  docketing  of  judgment  in  a 
district  court  before  serving  notice  of  appeal  to  the  Common  Pleas. 
The  notice  may  be  served  immediately  upon  the  rendering  of  the 
judgment.    1853,  Griswold  a.  Van  Deusen,  2  E.  D.  Smith's  C.  P. 
R.,  178. 

2.  It  is  a  sufficient  ground  (under  section  353  of  the  Code)  for  dismiss- 
ing an  appeal  to  the  N.  Y.  Common  Pleas  from  a  judgment  of  a 
district  court,  that  the  notice  of  appeal  assigns  no  ground  therefor. 

1853,  Schwartz  a.   Bendel,   2  E.  D.  Smith's  C.  P.  R.     But  see 
Webster  a.  Hopkins,  11  How.  Pr.  R.,  140;  S.  C.,  1  Ante,  535. 

3.  A  motion  to  dismiss  an  appeal,  for  this  reason,  should  be  made  at 
special  term.  Griswold  a.  Van  Deusen,  2  E.  D.  Smith's  G.  P.  E,,  178. 

4.  The  return  of  a  justice  of  a  district  court  on  appeal  to  the  Common 
Pleas,  must  contain   the  pleadings  as  well  as   the  evidence  before 
him.    1853,  Roulston  a.  McClelland,  2  E.  D.  Smith's  G.  P.  R.,  60  ; 

1854,  Smith  a.  Van  Brunt,  lb.,  534. 

5.  It  must  also  show  what  judgment  was  rendered ;  and  where  it  does 
not,  the  appeal  must  be  dismissed.    1854,  Woodside  a.  Render,  2  E. 
D.  Smith's  C.  P.  R.,  390. 

6.  On  appeal  to  the  New  York  Common  Pleas,  from  an  inferior  court, 
the  court  are  bound  by  the  return.     Affidavits   in   addition  thereto 
cannot  be  used  upon  the  appeal.     If  the  return  does  not  state  all 
the  facts,  the  party  must  procure  it  to  be  amended.     1851,  Lynsky 
a.   Pendegrast,  2  E.  D.  Smith's  G.  P.  R.,  43  ;   1853,  Capewell  a. 
Ormsby,  lb.,  180  ;  Hyland  a.  Sherman,  lb.,  234  ;  Kilpatrick  a.  Carr, 
Ante,  117. 

7.  The  rule  in  cases  brought  up  to  the  county  court  from  a  justice's 
court,  upon  certiorari, — that  where  the  return  does  not  show  evidence 
sufficient  to  sustain  the  judgment  and  where  the  justice  does  not  cer- 
tify that  his  return  contains  all  the  evidence,  fyc.,  given  and  had  before 
him,  the  appellate  court  will,  in  support  of  the  judgment,  presume 
that  there  was  other  and  sufficient  evidence  given  to  warrant  the 
judgment, — does  not  apply  in  cases  of  appeal  from  a  justice's  judg- 
ment under  the  Code;  (§  360).     Supreme  Gt.,  Gen.  T.,  Calligan  a. 
Mix,  12  How.  Pr.  R.,  495. 

8.  The  decision  of  a  justice  upon  a  motion  to  dismiss  the  summons  for 
variance  between  the  summons  and  complaint,   is  not  reviewable  in 
the   Common  "Pleas  upon  appeal  from  the  judgment.     Brown  a. 
Jones,  Ante,  80. 

9.  Upon  appeal  by  defendant  to  the  New  York  Common  Pleas  from  a 


544  ABBOTTS'  PRACTICE  DIGEST. 


judgment  rendered  in  an  inferior  court,  the  Common  Pleas  is  bound 
to  reverse  the  judgment  if  rendered  without  sufficient  evidence  to 
support  it,  although  the  defendant  did  not  appear  in  the  court 
below.  1853,  Howard  a.  Brown,  2  E.  D.  Smith's  C,  P.  R.  247. 

10.  On  appeal  from  a  justice's  judgment,  the  Common  Pleas  have  no 
I>ower  to  preserve  the  testimony  of  a  witness  taken    on   the   trial, 
although  such  witness  has  left  the  State  and  his  testimony  cannot  be 
procured  upon  a  new  trial.     Norris  o.  Ulcakley,  A »te,  107. 

1 1.  Even  where  a  justice  renders  judgment  to  a  wrong  amount,  through 
inadvertence,  the  Common  Pleas  have  not  power  to  correct  the  error  ; 
they  can  only  reverse  the  judgment.     Hardy  a.  Seelye,  Ante,  108. 
CAUSE  OF  ACTION,  19;  COSTS,  10;  MOTIONS  AND  ORDERS,  25; 

SERVICE  AND  PROOF  OF.  3. 

LIEN. 

ATTORNEY,  1,  2  ;  COSTS,  4  ;  JUDGMENT,  15  ;  MECHANICS'  LIEN  LAW 

PRACTICE. 

LIMITATION  OF  ACTIONS. 
DEFENCE,  7. 

MANDAMUS. 

1.  A  mandamus  will  not  be  granted  to   compel  the  attorney  general 
to  institute  an  action  under  section  432  of  the  Code,  against  a  person 
alleged  to  have  usurped  a  public  office.     The  People  on  rel.  Pea- 
body  a.  The  Attorney  General,  Ante,  131. 

2.  On  motion  for  a  mandamus  to  compel  the  board  of  supervisors  of 
the  city  and  county  of  New  York  to  reduce  a  tax  imposed  on  the 
real  estate  of  plaintiff,  the  objection   to  the  tax  being  that  the  valu- 
ation of  the  land  was  too  high, — 

Held,  1.  That  mandamus  was  the  proper  remedy.  19  Johns.,  250  ; 
1  7/ttf,  362  ;  12  Johns.,  415  ;  18  Johns.,  242;  4  Paige.  399  ;  10  Wenii, 
393  ;  /6.,  659 ;  1  Hill,  195 ;  lb.,  616.  The  general  principle  is  that 
where  a  specific  duty  is  imposed  on  the  supervisors  or  on  other 
public  officers,  by  statute,  and  they  do  not  conform  to  the  statute, 
and  the  omission  to  conform  affects  a  particular  party  only,  and  not 
the  whole  assessment  list,  a  mandamus  will  issue  to  compel  them. 

2.  That  the  application  could  not  be  held  too  late  on  the  ground 
that  the  supervisors  had.  four  months  before  it  was  made,  passed  th<: 
books  out  of  their  hands  into  the  hands  of  the  collector.  'J  he  super- 
vi»ors  in  the  city  and  county  of  New  York  have  greater  powers  than 
in  tli--  ccunlry  ;  nnd  mny,  on  application  within  six  months  after  the 
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assessment  rolls  are  returned  (Laws  of  1844,  ch.  250,  §  2),  and  may 
on  application  within  six  months  from  the  delivery  of  the  books  to  the 
receiver,  for  collection,  remit  or  reduce  a  tax ;  (Laws  of  1850,  ch. 
121,  §  28).  Although  the  books  may  have  passed  out  of  the  hands 
of  the  supervisors  they  have  still  the  power  to  correct  them. 

Of  the  respective  powers  and  duties  of  assessors  and  of  tax  com- 
missioners or  supervisors ;  and  of  their  proceedings.  Supreme  Ct., 
Sp.  T.,  1854,  Adriance  a.  The  Supervisors  of  New  York,  12  How. 
Pr.  R.,  224. 

3.  A  mandamus  is  the  proper  remedy  to  compel  the  clerk  of  an  inferior 
court  to  issue  execution  upon   its  judgment.     The  People  on  rel, 
Debenetti  a.  The  New  York  Marine  Court,  Ante,  309  ;  aff'g  S.  C., 
Ante,  57. 

4.  In  what  cases  a  mandamus  may  be  resorted  to,  to  determine  con- 
flicting claims  to  a  public  office,  instead  of  the  action  authorized  by 
section  432  of  the  Code,  subdivision  1.     Supreme  Ct.,  Sp.  T.,  1855, 
The  People  on  rd.  Lockwood  a.  Scrugham,  12  How.  Pr.  R.,  125. 

FORMS,  2,  3  ;  OFFICER,  2,  7. 

MARRIED  WOMEN. 

1.  In  reference  to  the  property  of  a  married  woman  held  by  her  under 
the  acts  of  1848  and  1849,  she  may  be  sued  alone,  and  a  personal 
judgment  may  be  rendered  against  her,  as  if  she  were  sole.    "Walker 
a.  Swayzee,  Ante,  136. 

2.  The  statutes  of  1848  and  1849  have  not  removed  the  common  law 
disability   of  married    women  to  make   valid    executory  contracts, 
unless  such  contracts  are  for  the  disposition  of  their  separate  pro- 
perty.   The  wife  has  no  more  right,  since  these  statutes  were  enacted, 
to  contract  debts,  irrespective  of  her  separate  property,  than  she  had 
before  they  became  laws.     It  is  well  settled  that  a  manned  woman 
is  not  personally  liable  for  the  payment  of  any  debt  she  may  contract 
during  coverture.     The  creditor  cannot  have  a  judgment  against  her 
personally.     He  can  reach   the  property  she  may  own  at  the  time 
she  contracts  the  debt,  but  he  can   never  touch  any  property  she 
may  afterwards  acquire.     The  debts  which  are  made  a  charge  upon 
her  separate  property  by  the  court,  are  such  as  operate  by  way  of 
pledge  or  mortgage,  or  appointment  of  her  property  for  the  payment 
thereof.     The  creditor  must  be  content  with  that  portion  of  her 
estate  upon  which  his  debt  can  be  made  a  charge,  without  having 
any  right  to   charge   her  personally  with  the  payment  of  any  defi- 
ciency after  such  estate  is  exhausted. 

In  equitable  actions  to  charge  the  separate  estates  of  married 
VOL.  111. — o5. 
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women  with  debts  contracted  by  them  during  coverture,  the  demand 
for  judgment  should  be,  that  the  separate  estate  of  the  wife  be 
charged  with  the  payment  of  the  debt  set  out  in  the  complaint ;  and 
that  her  separate  estate  be  applied  to  the  payment  of  such  debt ;  and 
that  a  receiver  be  appointed  to  take  possession  of  the  estate  of  the 
wife,  and  dispose  of  the  same,  or  so  much  thereof  as  shall  be  neces- 
sary to  satisfy  such  debt  and  the  costs  of  the  action.  In  such  actions 
the  complaint  should  show  the  nature  of  the  debt;  and,  if  it  is  evi- 
denced by  a  promissory  note  or  bond,  the  consideration  thereof,  and 
that  the  wife  had  a  separate  estate  at  the  time  the  debt  was  con- 
tracted, and  of  what  it  consisted,  and  its  situation  and  value ;  and 
that  she  made,  or  intended  to  make,  the  debt  a  charge  or  lien  on 
such  separate  estate  at  the  time  she  contracted  it.  Suprtme  Ct.i 
Sp.  T.,  Cobine  a.  St.  John,  12  How.  Pr.  Jt.,  333  ;  Coon  a.  Brook,  21 
Barb.,  546.  See  also  Yale  a.  Dederer,  21  Barb.,  286,  for  statement 
of  principles  applicable,  and  form  of  judgment,  in  an  action  to  charge 
a  married  woman's  separate  estate  for  a  note  given  by  herself  and 
her  husband. 

3.  The  promissory  notes  of  a  wife  are  still  void  at  law ;  and  no  legal 
action  wherein  a  personal  judgment  is  demanded  against  a  feme  covert 
can  be  maintained  upon  such  a  note.     The  only  remedy  the  creditor 
has  upon  the  promissory  note  of  a  married  woman  when  given  for 
the  benefit  of  her  separate  estate,  is  the  old  equitable  remedy  by  suit 
to  reach  the  property  upon  which  the  note  is  a  charge.   A  justice  of 
the  peace  has  not  jurisdiction  of  such  an  action.     It  does  not  come 
within  the  clause  of  actions  enumerated  in  the  Code,  of  which  jus- 
tices of  the  peace  have  jurisdiction.   (  Code,  §  53.)   It  is  not  an  action 
for  the  recovery  of  money  only.     The  ultimate  object  of  the  action 
is  money,  but  the  judgment  is  not  that  the  plaintiff  recover  of  the 
defendant  a  certain  sum  of  money.     It  is  that  the  debt  of  the  plain- 
tiff be  charged  uj>on  the  estate  of  the  wife,  and  that  the  same  be  ap- 
plied to  the  payment  of  the  debt,  &c. 

The  authority  conferred  on  justices  of  the  peace  (by  2  Rev.  Slats., 
225,  §  1 ),  to  try  and  determine  actions  "  according  to  law  and  equity," 
does  not  give  them  jurisdiction  of  such  an  action.  Coon  a.  lirook, 
21  Bttrb.,  546. 

4.  Since  the  acts  of  1848  and  '49,  as  before,  a  creditor,  before  he  can 
succeed  in  charging  the  separate  estate  of  a  married  woman  with  the 
payment  of  his  debt,  must  show,  not  only  that  she  contracted  the 
debt,  but  that  it  was  contracted  either  for  the  benefit  of  her  separate 
estate  or  for  her  own  benefit  upon  the  credit  of  such  estate.     In  such 
a  cm*  the  debt  is  enforced  as  a  charye,  and  not  as  a  pirtonal  liability. 
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The  judgment  is  in  rem  and  not  in  personam.     Dickerman  a.  Abra- 
hams, 21  Barb.,  551. 

5.  The  husband  has  a  right  to  maintain  an  action  for  moneys  due  to 
the  wife,  unless  it  appears  affirmatively,  not  merely  that  the  moneys 
were  those  of  the  wife,  but  that  they  were  held  by  her  in  the  modes 
prescribed  in  the  statutes  of  1848  and  '49.     Crolius   a.  Roqualina, 
Ante,  114. 

6.  In  an  action  concerning  the  separate  property  of  a  married  woman 
in  which  the  husband  is  joined,  it  is  improper  to  render  judgment 
against  him  in  personam.     Walker  a.  Swayzee,  Ante,  136. 

COMPLAINT,  22 ;  EXAMINATION  OF  ASSIGNOR,  8  ;  JUSTICE'S  COURT, 

tit.  Trial,  3. 

MECHANICS'  LIEN  LAW  PRACTICE. 

1.  Death   of  owner  defeats  right  to  effect  a  lien  against  subsequent 
owner  on  a  contract  made  with  such  former  owner.    N.  T.  Common 
Pleas,   Sp.   T.*   1855,  Crystal  a.  Flanelly,   2  E.  D.  Smith's   G.  P. 
R.,  583. 

2.  Taking  a  note  for  labor  or  materials  furnished,  does  not  defeat  the 
right  to  effect  a  lien  under  act  of  1851,   but  only  suspends  the  right 
to  enforce  the  lien  until  the  maturity  of  the  note.    Althause  a.  War- 
ren, lb.,  657. 

3.  What  notice  filed  to  create  lien  is  sufficient.    Lutz  a.  Ey,  Ante,  475. 

4.  Complaint  to  foreclose  a  lien  under  the  act  of  1851  must  show  that 
the  materials  were  furnished  and  the  work  done  before  the  notice 
was  filed.     1855,  Jaques  o.  Morris,  2  E.  D.  Smith's  G.  P.  R.,  639. 

5.  Bill  of  particulars,  concludes  plaintiff.     Lutz  «.  Ey,  Ante,  475. 

6.  Payment  made  by  the  owner  to  the  county  clerk  under  Laws  of 
1851,  953,  ch.  513,  §  11,  has  no  other  effect  than  to  reclaim  the  land 
from  the  lien,  and  to  substitute  in  its  place  the  money  paid.     1854, 
Dunning  «.  Clark,  2  E.  D.  Smith's  G.  P.  R.,  535.     See  Laws  of 
1855,  760,  ch.  404. 

7.  Jurisdiction  of  Common  Pleas,  of  Marine  Court,  and  of  the  district 
court?,  as  determined  by  the  amount  claimed.  1855,  Jaques  a.  Morris, 
2  E.  D.  Smith's  G.  P.  R.,  639. 

8.  Claim  of  sub-contractor  cannot  under  the  act  of  1851  be  brought  to 
compulsory  settlement,  by  notice  given  by  contractor.     Carpenter  a. 
Jaques,  lb.,  571. 

*  All  the  cases-cited  from  ZED.  Smith's  C.  P.  R.  under  this  title  of  Mechanics' 
Lien  Law  Practice  are  cases  decided  in  the  New  York  Common  Pleas  at  special 
term.  All  other  cases  cited  from  that  volume  throughout  this  Digest,  are  general 
term  decisions. 
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9.  Foreclosure  of  a   lien  effected  during  the  lifetime  of  owner,  cannot 
be  enforced  against  his  executors  as  such  ;  at  least  without  evidence 
of  title  in   the  executor  by  devise  or  otherwise.     1855,  Crystal  a. 
Flannelly,  lb^  583. 

10.  Judgment  in  favor  of  contractor  against  owner,  must  not  be  per. 
sonal,  but  against  the  property.     Althause  «.  Warren,  76.,  657. 

11.  Transcript,  docket  of  judgment,  and  execution,  must  be  special  in 
lien  cases.     Lenox  a.  Yorkville  Baptist  Church,  Ik,  G73. 

12-  That,  in  lien  law  proceedings,  under  the  act  of  1852  (Laws,  611, 
ch.  384,)   the  objection  that  the  specification  required  in  section  2 
was  not  seasonably  served  upon  the  owner,  can  be  taken  by  the 
owner  only.     Ombony  a.  Jones,  21  B<.irb.,  520. 
CAUSE  OF  ACTION,  G. 

MOTIONS  AND  ORDERS. 

1.  A  petition  for  the  appointment  of  a  guardian  to  sell  infants'  lands, 
must  be  presented  to  the  court.     The  statute  imposing  the  duty  on 
the  court  of  chancery  to  make  orders  on  applications  for  the  sale  or 
other  disposal   of  infants'  real  estate,  is  made  applicable  to  the  su- 
preme court.  (Laws  o/"1847,  323,  §  16.)     The  supreme  court  is  the 
only  authority  recognized  by  statute  for  making  orders  in  such  cases; 
and  unless  a  judge  can  do  business  out  of  court,  which  requires  him 
first  to  open  a  court  before  he  can  transact  it,  he  has  no  power  at 
chambers   to  grunt  an  order  on  such   petition.     The  court  and  not 
i\m  judge  must  make  the  order,     liookhout's  Case,  21  Barb.,  348. 

2.  The  petition  for  the  appointment  of  a  guardian  to  sell  infants'  lands 
must  be  addressed,  not  to  the  judge  who  holds  the  court,  by  name, 
but—"  To  the  Supreme  Court,  of  the  State  of  New  York."     Ib. 

3.  In  an  action,  by  a  judgment  and  execution  creditor,  to  set  aside  an 
ass'ijnmeiit  by  a  debtor  of  all    his   properly  on   trust  to  pay  two  cre- 
ditors, and  which  is  silent  as  to  the  fact  whether  there  are  or  are  not 
other  creditors,  and  which  makes  no  provision  as  to  the  surplus,  it  is  not 
a  matter  of  course  to  enjoin  the  assignee  from  proceeding  at  all,  and 
to  appoint  a  receiver,  when  the  motion  is  met  by  a  full  denial  of  ac- 
tual fraud,  and  of  the  material  facts  alleged  as  evidence  of  it,  and  it 
i.s  expressly  averred  that  the  whole  assigned  property  is  insufficient 
to   puy  the   debts   for  which  it  provides  ; — especially  when  the  in- 
sufficiency of  the  property  for  that  purpose  is  not  controverted. 

Hut  the  court  will  make  such  order  as,  in  view  of  all  the  facts  and 
circumstances,  may  seem  to  be  just,  to  secure  to  the  parties  such 
n-lii-f  as  the  court  may  ultimately  decide  them  to  be  entitled  to. 
UUhop  a.  Ilalscy.  Ant',  400. 
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4.  An  application  for  an  injunction  and  the  appointment  of  a  receiver 
should  not  be  granted  unless  at  least  there  is  the  strongest  probability 
that  the  court  will  ultimately  decide  that  the  plaintiff  is  entitled  to 
the  relief  demanded  in  the  complaint,  and  unless  it  also  appears  that 
the  property  is  in  danger  of  being  lost  or  materially  injured  or  im- 
paired before  the  full  investigation  and  final  determination  of  the 
case.     Hamilton  a.  The  Accessory  Transit  Company,  Ante,  255. 

5.  The  fact  that  there  is  danger  that  the  property  will  be  "  lost  or 
materially  injured  or  impaired,"  is  important  as  the  basis  of  an  ap- 
plication for  a  receiver  under  section  244  of  the  Code. 

6.  An  application  to  vacate  an  order  of  arrest,  pursuant  to  section  204 
of  the  Code,  must  be  made  before  the  bail  has  become  perfect.     It 
must  be  made  before  the  bail  have  justified,  if  excepted  to ;  and  if 
no  exception  is  taken,  then  before  the  time  for  excepting  has  ex- 
pired.   (Lewis  a.  Truesdale,  3  Sandf.  S.  C.  R.,  706.)  Supreme  Ct., 
Sp.  T.,  Gaffney  a.  Burton,  12  How.  Pr.  R.,  516.     And  see  Overill 
a.  Durkee,  2  Ante,  383. 

7.  In  an  action  in  which  defendants  were  arrested  upon  an  order  of 
arrest,  and  gave  bail  which  did  not  justify,  the  defendants  moved 
after  judgment  to  vacate  the  order  of  arrest.     Held,  that  the  motion 
was  not  too  late.    (1  Duer,  645.)     The  only  restriction  to  the  right 
of  defendants  to  move   to   discharge  the  order  is  that  provided  by 
section  204  of  the  Code,  which  provides  that  the  motion  may  be 
made  at  any  time  after  the  justification  of  the  bail.     This  justifica- 
tion is  that  provided  by  sections  193  and  onward,  after  an  exception 
by  plaintiffs    pursuant  to  section   192 ;  and  has  no  reference  to  an 
acceptance  of  the  bail  by  the  plaintiff  in  discharge  of  the  liability  of 
the  sheriff  by  an  omission  to  except. 

The  justification  of  the  bail  is  under  the  Code  made  to  take  the 
place  of  putting  in  and  perfecting  bail  under  the  former  practice,  as  to 
its  effect  upon  the  rights  of  the  party  arrested.  Then  laches  did  not 
deprive  the  defendant  of  his  right  to  move,  but  action  on  his  part, 
directly  affirming  the  validity  of  the  order  and  the  legality  of  the 
arrest,  was  held  to  estop  the  party  from  contesting  the  regularity  or 
validity  of  the  proceedings  for  his  arrest.  The  same  effect  is  given 
to  similar  proceedings  under  the  Code.  Supreme  Ct.,  Sp.  T.,  1855, 
Cady  a.  Edmonds,  12  How.  Pr.  R.,  197.  Compare  Overill  a.  Dur- 
kee, 2  Ante,  383 ;  McKenzie  a.  Hackstaff,  2 E.  D.  Smith's  G.  P.  R.,  75. 

8.  Attachment  vacated  for  want  of  any  title  or  other  statement  in  the 
affidavit  on  which  it  was  granted,  shewing  who  was  plaintiff,  and 
who  defendant,  or  in  what  action  the  affidavit  was  to  be  employed. 
Burgess  a.  Stitt,  12  How.  Pr.  R.,  401. 
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9.  An  order  striking  out  the  whole  of  a  pleading  is  not  warranted  by  a 
notice  of  motion  to  strike  out  specified  parts  of  it,  and  for  other  and 
further  relief,  &c.     1851,  Mott  a.  Burnett,  2  E.  D.  Smith's  C.  P. 
R..  50. 

10.  The  summons  contained  the  nutice  prescribed  by  section  129  of 
the  Code,  subdivision  1,  to  be  used  in  an  action  arising  on  contract, 
for  the  recovery  of  money  ^ily : — viz.,  that  the  plaintiff  would  take 
judgment  for  a  specified  sum,  if  the    defendant  failed  to  answer. 
The    complaint    stated   a   cause    of  action   sounding   in    tort,    and 
demanded  judgment  for  damages.     The  defendant  moved  to  dismiss 
the  procetdinys  in  the  cause  for  irregularity  ;  in  that  the  summons 
concluded  as  if  in  an  action  upon  contrac',  and  the  complaint  stated 
a  cause  of  action   not  upon    contract. 

Held  1.  That  the  motion  to  dismiss  the  proceedings  in  the  cause 
could  not  be  granted  because  it  was  too  broad  and  comprehensive. 
The  summon*  could  not  be  set  aside.  It  was  in  proper  form,  and 
clearly  showed  the  action  was  one  arising  on  contract,  which  fact 
was  not  only  properly  but  necessarily  stated  in  the  summons. 
The  motion  should  have  been  to  set  aside  the  complaint,  on  the 
ground  that  it  varied  from  the  cause  of  action  stated  in  the  summons. 

2.  That  as  the  irregularity  was  pointed  out  in  the  notice  of 
motion,  relief  might  be  granted  under  the  prayer  for  other  and 
further  relief.  Supreme  Ct.,  Sp.  T.,  Kidder  a.  Whitlock,  12  How. 
Pr.  /?.,  208. 

11.  In  a  like  case,  allegations  of  fraud  stricken  out  on  motion  as 
irrelevant  and  redundant.     Sellar  a.  Sage,  12  How.  Pr.  R.,  531. 

12.  A  decision  at  special  term,  overruling  a  demurrer  to  a  complaint, 
and  giving  leave  to  answer,  is,  while  the  privilege  given  to  answer 
is  continuing,  an  order,  and  not  &  judgment, 

A  decision  of  the  general  term  which  merely  affirms  such  order, 
in  a  case  where  the  complaint  is  one  upon  which  the  court  must 
subsequently  decide  at  special  term  what  is  the  nature  and  extent 
of  the  relief  to  be  granted,  is  itself  an  order.  Ford  a.  David, 
Ante,  385. 

13.  A  complaint   which  states  that  defendant  was   employed  to  sell 
goods  as  agent  for  the  plaintiff,  on  an  agreement  to  account  for  the 
proceeds,  that  he  has  in  his  possession  goods  and  money  belonging 
to  the  plaintiff  which  he  refuses  to  account  for, — lut  has  converted  to 
hit  own  u»e, — must  be  construed  as  stating  a  cause  of  action  arising 
U|»on  tort,  not  one  of  contract.     This  is  so  notwithstanding  that  the 
contract  of  agency  is  set  out  in  the  complaint.     It  must  be  regarded 
as  set  out  by  way  of  inducement ;  which  is  not  improper.     (2  Ch-t'. 
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PL,  7  Am.  Ed.,  154,  6  East  333,  Mast  a.  Goodson,  3  Wils.,  348). 
But  the  allegation  of  conversion  would  be  wholly  unnecessary  if  the 
complaint  were  treated  as  stating  a  cause  of  action  arising  upon 
contract.  Supreme  Ct.,  Sp.  T.,  Ridder  a.  Whitlock,  12  How.  Pr. 
R.,  208. 

14.  The  defendant  deeming  the  complaint  imperfectly  verified,  served 
an  unverified  answer.     The  plaintiff  moved  to  strike  out  the  answer 
because   unverified.     Defendant  opposed  on  the  ground  that  the 
plaintiff's  remedy  was  to  disregard  the  answer,  return  it  and  enter 
judgment. 

Held  that  the  motion  should  not  be  denied  on  that  ground.  It  is 
undoubtedly  correct  practice,  where  the  complaint  is  verified  and  the 
answer  is  not,  for  plaintiff  to  disregard  the  answer  and  enter  his 
judgment.  But  in  so  doing  he  takes  the  risk  of  the  correctness  of 
his  verification.  And  where  the  practice  is  to  any  considerable 
degree  unsettled,  he  may  fairly  call  on  the  court,  by  way  of  a  motion, 
to  decide  the  point  for  him.  And  the  practice  is  so  far  under  the 
control  of  the  court  that  the  want  of  a  verification  (when  required) 
may  be  treated  as  a  badge  of  falsity.  Supreme  Ct.,  Sp.  T.,  Tibballs 
a.  Selfridge,  12  How.  Pr.  R.,  64. 

15.  After  demand  for  a  copy  of  an  account  mentioned  in  a  complaint, 
under  section  159  of  the  Code,  has  been  complied  with,  although  in- 
sufficiently, plaintiff  cannot  seek  the  same  information  through  a 
motion  to  make  the  complaint  more  definite  and  certain.     He  should 
apply  to  the  court,  or  to  a  judge  thereof,  for  an  order  for  a  further 
account.     Supreme  Ct.,  Sp.  T.,  1855,  M'Kinney  a.  M'Kinney,  12 
How.  Pr.  R.,  22. 

16.  In   what    cases   defendant   may   move  for  an  order   compelling 
plaintiff  to  make  his  complaint  more  definite  and  certain.  Ib. 

17.  A  motion  made  at  chambers,  for  judgment  on  ground  of  frivolous- 
ness  of  the  answer,  may  be  granted  conditionally  ; — e.g.  reserving 
leave  to  defendant  to  serve  a  new  answer  upon  terms.     Supreme  Ct., 
Sp.  T.,  1855,  Fales  a.  Hicks,  12  How.  Pr.  R.,  153. 

18.  There  is  no  unyielding  rule  that  a  motion  to  strike  out  an  answer 
must  be   made  at  the  first  possible  term  after  the  service  of  the 
answer.     And  where  the  delay  is  not  unreasonable,  and  does  not 
appear  to  have  prejudiced  the  defendant,  such  motion  ought  not  to 
be  denied  on  that  ground.     Supreme  Ct.,  Sp.  T.,  Tibballs  a.  Selfridge, 
12  How.  Pr.  R.,  64. 

19.  An  order  for  a  bill  of  particulars,  although  accompanied  by  a  stay 
of  proceedings,  no  longer  operates  of  itself,  (as  under  the  old  prac- 
tice) to  enlarge  the  defendant's  time  to  plead.     Platt  a.  Townsend, 


552  ABBOTTS'  PRACTICE  DIGEST. 


MOTIONS    AND     ORDERS. 


Ante,  9.       And   see    McGown  a.  Leaveaworth,    2  E.  D.  SmitJts 
C.  P.  A,  24. 

20.  On  an  application  to  open  a  default  taken  upon  a  motion  to  change 
the  place  of  trial,  the  excuse  stated  in  the  attorney's  affidavit  was, 
that  his  client  was  absent  so  that  his  affidavit  could  not  be  procured 
in  season  to  be  used  in  opposing  the  motion.     Held,    insufficient. 
The   attorney  should  not  have  suffered  the  order  to  be  taken  by 
default,    but   should    have   appeared   and   asked   a   postponement. 
Van  Alstrand  a.  House,  Ante,  226. 

21.  A  motion  to  strike  out  evidence  as  incompetent    is  in  time  if  made 
as   soon   as   the  fact  appears  upon  which  the  objection    is  based. 
Sujtreme    Ct.,  Gen.  T.,   1855,  The    People  a.  McMahon,    2  Park. 
Cr.  R.,  C53. 

22.  ll   seems   that   where   an  action   prosecuted  or   defended  by  an 
executor  or  administrator  is  referred,  and  any  facts  are  proved  upon 
the  trial  which  authorize  the  other  party  to  move  for  cods  against 
such  executor  and  administrator,  the  certificate  of  the  referee  should 
be  obtained  and  presented  to  the  court,  as  a  part   of  the  moving 
papers.       Supreme  Ct.,  Sp.   T.,    Mersereau    a.    Ryerss,     12  ILw. 
Pr.  R.,  300. 

23.  Where,  upon  a  motion  to  open  a  regular  judgment  entered  upon 
failure  to  answer,  it  appeared   that  an  answer  was   prepared  by 
defendant's  counsel  in  due  season,  but  was  not  served,  for  the  reason 
that    he    believed    plaintiff's    proceedings    to    be    irregular, — that 
defendant's  counsel  made  repeated  efforts  to  see  plaintiff  personally, 
in  order  to  have  the  irregularity  corrected,  but  was  unsuccessful, — 
and  that  he  understood  from  plaintiff's  attorney  that  no  further  steps 
would  be  taken  until  he  could   have  an  interview  with  plaintiff, — 
J/e/d,  that  this  was  a  case  of  surprise  or  excusable  ncgltct  authorizing 
the    court    to    open    the   judgment    upon  terms.      Mann  a.  Provost, 
Ante,  446. 

24.  Whether  a  motion  in  arrest  of  judgment  may  be  made  under  the 
Code—  Query  f     Snell  a.  Sncll,  Ante,  42G. 

25.  Where  a  successful  appellant  to  the  Common  Picas  from  an  inferior 
court  is  entitled   to  a  restoration  of  money  paid   by  him  u|>oii  the 
judgment  appealed   from,  his  remedy  is  by  motion  in  the  Common 
Pleaa,  for  restoration  ;  and  on  that  motion  being  granted,  it  becomes 
a  part  of  the  judgment  in  the  Common  Pleas,  and  the  amount  can 
be   collected  in  the  execution   with   the  costs.      1851,  Kennedy  a. 
O1  Hriei.,  2  E.  D.  Smith's  C.  P.  R.,  41. 

26.  Where  a  judgment  creditor  dies  after  judgment  and  before  execu- 
tion, his  representatives  cannot  have  execution  ordered  on  motion, 
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but  must  resort  to  an  action.  (Jay  a.  Martine,  2  Ducr,  654,  Thurs- 
ton  a.  King,  1  Abbotts1  Pr.  R.,  126 ;  Cameron  o.  Young,  6  How.  Pr. 
R.,  372).  Such  action  however  is  not  an  action  on  the  judgment 
•within  the  prohibition  of  section  71  of  the  Code,  and  may  be  brought 
without  leave  of  the  court.  Supreme  Ct.,  Gen.  T.,  Wheeler  a.  Dakin, 
12  How.  Pr.  R.,  537.  And  compare  Alden  a.  Clark,  11  How.  Pr. 
R.,  209 ;  Tuffts  a.  Braisted,  1  Ante,  83 

27.  Upon  an  application  for  leave  to  issue  execution  under  section  284 
of  the  Code,  the  court  cannot  go  behind  the  judgment,  or  inquire 
into  its  validity.     Lee  «.  Watkins,  Ante,  243. 

28.  Thus  the  judgment  debtor  cannot  be  heard  to  show  that  no  sum- 
mons was  ever  served  upon  him  in  the  action  in  which  judgment 
was  rendered.     Lee  a.  Watkins,  Ib. 

29.  An  application  for  leave  to  issue  execution,  for  the  purpose  of  re- 
moving the  bar  of  section  284,  should  not  be  made  until  the  expira- 
tion of  five  years  from  the  entry  of  judgment.     Field  a.  Paulding, 
Ante,  139. 

30.  Judgment  was  entered,  execution  was  issued,  real  estate  sold,  and 
satisfaction  of  the  execution  acknowledged ;  after  which  it  was  dis- 
covered  that   the    execution  was  void.      The  plaintiff  then,  three 
years  after  judgment,  applied  for  leave  to  issue  a  new  execution 
which  was  granted.     Five  years  later  he  issued  execution. 

Held,  on  motion  to  set  aside  the  last  execution,  that  it  was  irre- 
gular. The  leave  granted  was  not  such  leave  as  is  contemplated 
by  section  284  of  the  Code.  Field  a.  Paulding,  Ante,  139. 

31.  What  is  the  "  office"  of  a  county  judge,  within  the  meaning  of  an 
order  requiring  a  judgment  debtor  to  appear  at  such  office,  for  exa- 
mination.    Myers  a.  Janes,  Ante,  301. 

32.  Since  the  act  of  1855,  (Laws  943,  ch.  511),  relating  to  the  pro- 
ceedings authorized  by  the  Revised  Statutes,  (2  Rev.  Stats.,  tit.  2, 
pt.  3,  ch.  5),  to  compel  a  determination  of  claims  relative  to  real  pro- 
perty, those  proceedings  have  lost  the  mere  statutory  character  they 
once  possessed,  and  are  become  an  action  regulated  by  the  Code. 
The  court  has  therefore  power  to  open  a  judgment  entered  upon 
failure  to  answer,  in  such  an  action.     Mann  a.  Provost,  Ante,  446. 

APPEAL  6,7;  CAUSE  OF  ACTION,  17;  CONTEMPT;  COSTS;  EXECU- 
TION, 3 ;  FORMS,  11,  12,  13;  INJUNCTION,  9;  JURISDICTION,  1; 
SUPPLEMENTARY  PROCEEDINGS,  4 ;  TRIAL,  1,  2,  3,  4,  5,  6,  7. 

NEW  MATTER. 

ANSWER,  4;  EXAMINATION  OF  ASSIGNOR,  10,  11 ;  EXAMINATION  OF 

PARTIES. 
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NEW  YORK  COMMON  PLEAS. 

In  an  action  in  the  New  York  Common  Pleas  against  several  defend- 
ants in  which  a  several  judgment  may  be  rendered, — e.  g.  an  action 
for  assault  and  battery, — a  defendant  who  has  alone  been  served  is 
not  entitled  to  have  the  suit  discontinued  as  to  the  other  defendants, 
upon  the  ground  that  they  are  not  residents  of  the  county,  and  have 
not  been  served  with  process  therein.  The  court  acquires  juris- 
diction of  such  of  the  defendants  as  are  served  with  process,  and  the 
plaintiff  may  proceed  to  judgment  against  them,  though  he  may  have 
united  in  his  action  other  defendants  ;  and  it  does  not  lie  with  the 
parties  served  to  object  that  others  have  been  united  with  them,  and 
to  ask  for  a  discontinuance  of  the  suit  as  to  such  others.  1853, 
McKenzie  a.  Hackstaff,  2  E.  D.  Smith's  C.  P.  R.,  75. 
APPEAL,  13  ;  PLEADING,  12. 

NEW  YORK  MARINE  COURT. 

1.  An  affidavit  upon   information   and  belief  that  "defendant  is  an 
absconding  or  fraudulent  debtor,"  and  that  his  property  is  "  being 
conveyed  away  with  intent  to  defraud  his  creditors,"  unaccompanied 
by  any  specification  of  circumstances   tending  to  show  the   fraud 
charged,  contains  no  proof  which  can  give  the  New  York  Marine 
Court  jurisdiction  to  issue  an  attachment  under  Laws  of  1831,  ch. 
300,  §  34.     1850,  Camp  a.  Tibbetts,  2  E.  D.  SmitfCs  C.  P.  R.,  20. 

2.  Execution  issued  from  the  marine  court  must  be  signed  by  the  clerk 
of  the  court  in  person,  and  not  by  deputy.     Davenport  a.  Doady, 
Ante,  409. 

3.  An  inquest  taken  in  the   Marine  Court  having  been  set  aside  and 
the  cause  placed  on  the  calendar,  the  defendant  failed  to  appear  on 
the  trial ;  whereupon  the  justice,  by  order,  without  proof,   directed 
that  the  farmer  judgment  should  stand.      Held,  error.     The  justice 
should    have  taken  the  plaintiff's  proofs  and  rendered  a  fresh  judg- 
ment.   McCullum  a.  McClare,  Ante,  10G. 

4.  That  the  Marine  Court  ha*  not  power  to  open  a  cause  for  further 
hearing  after  the  day  of  trial  is  passed  and  the  cause  has  been  sub- 
mitted by  pluintifT  and  his  witnesses  have  departed.     1851,  Harden 
a.  Wood.idc,  2  E.  D.  Smith's  C.  P.  /?.,  37. 

5.  That  the  Code  does  not  authorize  the  Marine  Court  to  grant  a  new 
trial.     1851,  Alburtis  a.  McCVeady,  2  E.  D.  Smith' t  C.  P.  R.,  39. 

C.  An  appeal  from  a  judgment  of  a  single  justice  of  the  New  York 
Marine  Court,  lie»  in  the  first  instance  only  to  the  general  term  of 
that  court.  From  their  judgment  an  appeal  lies  to  the  general  term 
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of  the  New  York  Common  Pleas.  The  People  on  rcl.  White  a.  The 
Justices  and  Clerk  of  the  New  York  Marine  Court,  Ante,  5 ;  The 
People  on  rel.  Debenetti  a.  The  Clerk  of  the  New  York  Marine 
Court,  Ante,  309  ;  aff'g  S.  C.,  Ante,  57.  Compare  La  Farge  a. 
Norris,  Ante,  309,  n.  Figaniere  a.  Jackson,  2  Ante,  237,  aff'g,  S.  C. 
Ib.  286;  The  People  on  rcl.  Figaniere  a.  The  Justices  of  the  New 
York  Marine  Court,  2  Ante,  240 ;  aff'g  S.  C.,  Ib.  126. 
7.  The  requirement  of  section  354  of  the  Code,  that  at  the  time  of 
service  of  notice  of  appeal  to  the  Common  Pleas,  upon  a  justice,  the 
appellant  must  pay  to  him  the  fees  therein  specified,  is  satisfied  in 
the  case  of  an  appeal  from  the  Marine  Court,  by  payment  to  the  clerk 
of  that  court.  Loescher  a.  Nordmeyer,  Ante,  244. 
APPEAL,  11 ;  JUSTICES'  COURT. 

NEW  YORK  SUPERIOR  COURT. 
APPEARANCE,  2. 

NOTICE. 

1.  On  a  motion  in  an  action  in  which  a  notice  of  lis-pendens  had  been 
filed,  to  take  the  notice  from  the  files  of  the  clerk's  office, — Held,  that 
the  court  has  certainly  no  power  to  prevent  a  plaintiff  from  giving 
actual  notice  of  the  pendency  of  the  suit,  if  he  can,  to  every  person 
who  may  propose  to  purchase.     There  is  no  principle  on  which  it 
can  prevent  him  from  giving  notice  in  the  way  the  statute  has  pro- 
vided.    It  cannot  rightfully  interfere  to  take  from  the  files  of  the 
clerk  of  the  county,  a  paper,   in  proper  form,  and  regularly  filed 
under  the  authority  of  a  statute,  which   is  notice  in  law   to  all  who 
may  purchase.     N.  T.  Superior  Ct.,  Sp.  T.,  Pratt  a.  Hoag,  12  How. 
Pr.  R.,  215. 

2.  Of  the  nature  and  effect  of  a  notice  of  pendency  of  action.     Ib. 

3.  It  seems  that  a   notice  of  pendency  of  action,  filed  in  a  foreclosure 
suit  before  service  of  process,  is  ineffectual  as  against  a  purchaser  in 
good  faith  for  value,  who  takes  before  such  service.  Tate  a.  Jordan, 
Ante,  392;  Burrows  a.  Reiger,  12  How.  Pr.  R.,  172,  Ante,  393,  //. 

4.  But  it  is  effectual  where  no  change  in  the  title  takes  place,  and  no 
new  encumbrances  attach  in  the  interval  between  the  filing  and  the 
service.     Tate  a.  Jordan,  Ante,  392. 

5.  A  foreclosure  sale  will  not  be  set  aside,  merely  because  the  notice 
of  sale  was  .published  in  a  newspaper  not  calculated   to  give  it  the 
utmost  publicity.     Wake  a.  Hart,  12  How.  Pr.  R.,  444. 

6.  A  notice  of  foreclosure  sale  which  states  that  the  sale  will  take  place 
at  the  City  Hall,  but  does  not  state  in  what  part  of  the  City  Hall,  is 
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good.  So  of  a  notice  of  a  sale  at  the  Merchants'  Exchange.  But 
under  either  notice  the  sale  should  take  place  at  the  rotunda  of  the 
Hall,  or  Exchange.  Supreme  Ct.,  Sj).  T.,  1855,  Hornby  a.  Cramer, 
12  How.  Pr.  R.,  490. 

7.  Of  the  proper  mode  of  giving  notice  of  sale,  in  foreclosure  by  adver- 
tisement under  2  Revised  Statutes,  545,  §  8,  (as  amended,  Laws  of 
1844,cA.  346,  §4.)     Ib. 

8.  Notice  of  a  motion,  on  the  part  of  an  appellant,  for  an  order  under 
the  last  sentence  of  section  282  of  the  Code,  directing  an  entry  on  the 
docket  that  a  judgment  appealed  from  is  "  secured  on  appeal ;  "  need 
not  be  given  to  the  appellant's  suretits.    It  is  enough  that  it  is  given 
to  the  owner  of  the  judgment  appealed  from.  Livingston  a.  Roberts, 
Ante,  231.     But  see  Munn  a.  Barnum,  2  Ante,  409. 

9.  No  notice  is  necessary  to  be  given  to  sureties  of  an  administrator,  of 
proceedings  before  the   Surrogate   to  compel  such  administrator  to 
pay  a  debt  of  the  intestate.     The  People  on  nl.  Demarest  a.  Laws, 
Ante,  450. 

EXAMINATION  OF  ASSIGNOR,  9 ;  JUSTICES'  COUKT,  tit.  Appeal,  2,  3. 

OFFICER. 

1.  On  a  writ  of  habeas  corpus  to  discharge  a  prisoner  committed  for 
contempt, — IftlJ,  that  the  judge  at  chambers  ought  not  to  review  a 
general  term  decision  of  the  court,  made  in  the  cause  in  which  the 
prisoner  was  committed  ;  —  e.  g.   their  decision  that   the   court   had 
jurisdiction   of  the  action.     1855,  The  People  on  rel.  Darlington  a. 
Orser,  12  How.  Pr.  R.,  550. 

2.  It  rests  in  the  discretion  of  the  attorney  yemrnl  to  bring  an  action 
under  section  432  of  the  Code,  against  a  person  alleged  to   have 
usurped  a   public  office.     The  courts  cannot  control  or  review  the 
decision  of  the  attorney  general  upon  an  application  made  to  him  to 
commence  such  action.  The  People  on  rel.  Peabody  a.  The  Attorney 
General,  Ante,  131. 

3.  After  an  order  made  staying  proceedings  upon  an  execution  in  the 
hands  of  the  therijf,   the  plaintiff's   attorney  served  upon  the  sheriff* 
notices  requiring  him  to  return  the  execution  in  ten  days,  or  show 
cause  why  an  attachment  should  not  issue  against  him  for  contempt. 

Held,  on  subsequent  application  for  an  attachment  : — 1.  That  tho 
stay  of  proceeding*,  if  it  continued  in  force  up  to  the  expiration  of 
the  ten  days,  exonerated  the  sheriff  from  the  duty  to  return  the 
execution. 

2.  That  the  plaintiff's  attorney  was  bound,  if  the  stay  had  been 
vacated,  and  he  desired  to  bring  the  sheriff  into  contempt,  to  furnish 
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him  with  proof  that  the  stay  was  no  longer  in  force.     The  People  a. 
Carnley,  Ante,  215. 

4.  Of  the  power  of  a  receiver  appointed  in  supplementary  proceedings, 
to  bring  an  action  to  recover  real  and  personal  property  fraudulently 
transferred  by  the  judgment  debtor, — and  of  the  proceedings  in  such 
action.    Ct.  of  Appeals,  1853,  Potter  a.  Clark,  12  How.  Pr.  R.  107. 

5.  An  alderman  of  the  city  of  New  York  may  commit  to  the  workhouse 
for  vagrancy.     Layden's  Case,  Ante,  331. 

6.  The  act  of  1850  (ch.  121,  §§  19,  20,)  giving  to  the  owner  of  pro- 
perty assessed  the  right  to  reduce  the  valuation  of  property  assessed 
below  that  imposed  by  the  assessors,  only  allows  him  to  do  this  upon 
his  own  oath  alone,  where  an  examination  of  the  owner  under  oath 
is  had  and  an  affidavit  made  by  him.     The  tax  commissioners  must 
reduce  the  examination  to  writing  and  the  same  must,  together  with 
the  affidavit,  be  filed  in  their  office.      The  affidavit  without  the 
examination,  or  without  the  examination  being  reduced  to  writing, 
is  of  no  avail  against  the  sworn  valuation  of  disinterested  assessors. 
Supreme  Ct.,  Sp.  T.,  1854,  Adriance  a.  The  Supervisors  of  New  York, 
12  How.  Pr.  R,  224. 

7.  After  judgment  recovered,  on  report  of  a  referee,  against  overseers 
of  the  poor,  the  judgment  creditor  presented  it  to  the  board  of  super- 
visors of  the  county,  requesting  them  to  audit  and  levy  the  amount 
due  upon  the  judgment  against  the  town.     The  board  held  that  the 
judgment  was  not  conclusive  upon  them,  and  investigated  the  account 
upon  which  it  was  rendered.     After  so  doing,  they  were  of  opinion 
that  the  judgment  was  erroneous,  for  the  reason  that  the  account  was 
one  which  the  overseers  of  the  poor,  in  their  official  capacity,  were 
not  liable  to  pay.     The  board  therefore  refused  to  audit  or  collect 
the  claim. 

Held,  that  the  judgment,  being  regular  on  its  face,  was  conclusive 
upon  the  board  of  supervisors  ; — that  the  board  should  have  assessed, 
levied  and  collected  the  amount,  with  interest,  against  the  town,  (2 
Rev.  Stats.,  474,  475,  §§  102—107  ;  Avery  a.  Hack,  19  Wend.  50; 
Supervisors  of  Galway  a.  Stinson,  4  Hill,  138) ;  and  that  the  creditor 
upon  the  judgment  was  entitled  to  a  peremptory  mandamus,  to  com- 
pel them  to  perform  this  duty.  Supreme  Ct.  Sj>.  T.,  The  People  on 
rel.  Allaben  a.  The  Supervisors  of  Delaware,  12  How.  Pr.  R.,  50). 
But  compare  The  People  on  rel.  Baldwin  a.  The  Supervisors  of 
Livingston,  12  How.  Pr.  R.,  205. 

PARLIAMENTARY  LAW. 

1.  It  is  a  general  rule  of  practice  in  legislative  bodies   which  consist 
of  two  branches,  that  all  business  before  them  and  unfinished  at  the 


558  ABBOTTS'  PRACTICE  DIGEST. 


end  of  a  session,  is  discontinued ;  and  if  taken  up  at  all  at  a  session 
following,  it  must  be  taken  up  de  novo.  This  rule  is  applicable  to 
the  action  of  the  New  York  Common  Council ;  and  an  act  passed 
by  the  board  of  assistant  aldermen  in  1852,  and  not  by  the  board  of 
aldermen  until  1853,  is  void. 

The  making  a  regulation  of  the  city  streets,  and  the  making  a 
grant  of  a  franchise  are  both  legislative  acts  within  the  meaning  of 
the  rule.  Wetmore  a.  Story,  Ante,  262. 

2.  When  a  grant  is  by  act  of  legislation,  not  by  individuals  acting  pur- 
suant to  such  act,  a  seal  is  unnecessary.  Wetmore  a.  Story,  Ante,  262. 

PARTIES. 

1.  An  action  prosecuted  under  Laws  of  1830,  ch.  320,  §  23,  (2  Rev. 
S'.ats..  4  fd.,  300,  §  19),  upon  an  administration  bnid,  made  to  the 
people  of  the  Slate,  under  the  provisions  of  2  Revised  Statutes,  77, 
§  42,  should  be  brought  in  the  name  of  the  People.    The  People  on 
rd.  Demarest  a.  Laws,  Ante,  450. 

2.  In  an  action  by  some  of  the  joint  owners  of  a  vessel  for  her  hire, 
the  complaint  averred  that  the  defendants  had,  with  intent  to  defraud 
the  pliintiffs,  purchased  the  shares  of  the  other  joint  owners. 

Held,  \.  That  the  suggestion  of  fraud  was  immaterial,  since  as 
respected  the  plaintiffs,  the  defendants  had  a  right  to  purchase  those 
shares. 

2.  That  the  averment  of  the  sale  of  those  shares  did  not  constitute 
any  reason  for  not  making  the  former  owners  of  them  parties, 
although  it  was  a  reason  for  proceeding  in  equity.  Carter  a.  The 
New  York  &  Erie  Rail  Road  Company,  Ante,  332. 

3.  In  an  action   brought  upon  an  undertaking  given  upon  a  requisition 
in  an  action  of  claim  and  delivery,  by  assignee*  of  only  a  portion  of 
the  original  promisees,  there  is  a  defect  of  parties.     All  the  promiteet 
should  be  represented.      But  the  objection  to  such  defect  is  taken  too 
late  if  raised  for  the  first  time  upon  appeal  from  a  judgment  upon  a 
verdict  for  plaintiff?.     Howdoin  a.  Colt-man,  An'c,  431. 

4.  What  parties  may  sue  to  enforce  a  public  trust  for  charitable  pur- 
poses.   The  Association  for  the  Relief  of  Respectable,  Aged,  Indigent 
Females  in  the  City  of  New  York  a.  IJeekman,  21  Jtarb.,  565. 

5.  A  residuary  legatee,  who  brings  an  action  for  his  share  of  the  resi- 
due must  join  all   persons   interested  in  the  residue,  as  defendants. 
Tonnelle  a.  Hall,  Ante,  205. 

C.   Where  a  legacy  is  a  charge  upon  real  estate,  the  heir  is  a  necessary 

party  defendant  in  an  action  to  recover  it.    lh. 
7.  In  an  action  for  a  tortious  injury  to  personal  property  committed  by 
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a  wife,  it  is  proper  to  join  both  husband  and  wife  as  defendants, 
although  the  injury  was  committed  by  the  sole  act  of  the  wife  and 
•without  the  husband's  knowledge.  1853,  Mathews  a.  Fiestel,  2  E. 
J).  Smith's  C.  P.  R.,  90. 

8.  The  executor  of  the  endorser  of  a  promissory  note  may  be  sued 
with  the  maker  of  such  note,  although  the  maker  is  solvent ;  but 
separate  judgments  must  be  entered  against  the  defendants  in  such 
action.    Churchill  a.  Trapp,  Ante,  306. 

9.  The  assignee  of  a  bankrupt  or  insolvent  debtor,  appointed  after  the 
commencement  of  an  action  in  rem  against  his  assignor,  may  un- 
doubtedly be  made  a  party  to  such  suit ;  but  this  is  to  be  done  at  the 
instance  of  the  assignee,  not  of  the  adverse  party,  and  if  the  assignee 
does  not  interfere  the  judgment  is  valid.   Cleveland  a.  Boerum,  Ante 
294.     And  see  McGown  a.  Leavenworth,  2  E.  D.  Smith's  C.  P. 
R.,  24. 

10.  It  seems  that  a  partition  suit  is  an  action  for  the  recoveiy  of  real 
property  within  section  122  of  the  Code;  so  that  the   court  may 
order  a  person  not  a  party,  but  having  an  interest  in  the  subject,  to 
be  made  a  party  by  amendment.     Waring  a.  Waring,  Ante,  246. 

11.  But  a  judgment  creditor  of  a  deceased  person  is  not  entitled  to  be 
made  a  party  to  a  partition  suit  instituted  for  the  purpose  of  appor- 
tioning real  estate  of  the  late  debtor  amongst  his  heirs  and  devisees, 
in  order  to  enforce  his  claim  to  be  paid  out  of  such  real  estate.  2b. 

12.  Until  the  assignment  of  dower,  the  widow  has  no  estate  in  the 
lands ;  but  a  right  in  action  merely. 

Therefore,  where  the  plaintiff  in  an  action  to  recover  real  pro- 
perty dies,  and  his  heir  applies  for  leave  to  continue  the  suit,  it  is 
not  necessary  that  the  widow  should  join  in  the  petition,  or  be  made 
a  party  to  the  subsequent  proceeding.  Ash  a.  Cook,  Ante,  389. 

13.  In  an  action  against  a  corporation,  a  motion  made  for  a  reference, 
was  opposed  on  the  ground  that  the  corporation  had  been  dissolved, 
and  a  receiver  appointed ;  and  the  suit  was  therefore  in  fact  no 
longer  pending.     It  appeared  that  the  suit  was  instituted  in  good 
faith,  and  was  in  fact  defended  by  the  receiver  who  represented  the 
defunct  corporation.     The  receiver  had  served  an  answer  in  the 
name  of  the  corporation.     Held,  that  the  court  would  make  an  order 
under  section  173  of  the  Code,  directing  that  the  receiver  of  the  de- 
fendants be  substituted  as  the  party  defendant,  and  directing  the 
answer  served  to  stand  as  his  answer ;  and  further  that  the  cause  be 
referred.     Supreme   Ct.,  Sp.  T.,  Fuller  a.  The  Webster  Fire  Insur- 
ance Company,  12  How.  Pr.  R.,  293. 

14.  Held,  in  an  action  upon  contract,  that  it  was  no  good  objection  to  a 
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judgment  against  two  defendants,  that  another  defendant  was  sued 
with  them  jointly,  all  three  being  alleged  in  the  complaint  to  have 
been  joint  contractors.  As  it  turned  out  upon  the  trial  that  the 
contract  in  question  was  in  fact  made  by  two  and  not  by  all  three 
of  the  defendants,  it  was  proper  to  discharge  the  third,  and  proceed 
against  the  two.  It  was  proper  to  conform  the  pleadings  to  the 
proof,  and  to  give  judgment  according  to  the  contract,  as  proved  on 
the  trial.  Bonesteel  a.  Vanderbilt,  21  Barb.  26. 
CAUSE  OF  ACTION,  18,  25,  26,  27;  COMPLAINT,  10;  DEMURRER. 

PAYMENT. 

ANSWER,  1,  5  ;  CAUSE*  OF  ACTION,  5 ;  COSTS,  2,  3,  9  ;  EXECUTION,  6 
MECHANICS'  LIEN  LAW  PRACTICE,  6. 

PLACE  OF  TRIAL. 
Criminal  Law,  tit.  Trial,  1,  2 ;  REFERENCE,  3 ;  TRIAL,  1,  2,  3, 4, 5, 6,  7. 

PLEADING. 

1 .  An  averment  that  a  note  was  protested,  is  not  an  equivalent  to  an 
averment  that  it  was  duly  presented  for  payment  to  the  maker  and 
payment   was   refused.     Price   a.  McClare,  Ante,  253.     But   see 
Woodbury  a.  Sackrider,  2  Ante,  402. 

2.  In  the  New  York  Common  Pleas  it  is  sufficient  to  sustain  a  motion 
to  strike  out  irrelevant  and  redundant  matter  from  a  pleading,  to 
show  that  it   is  such.     The  moving   party  is  not  required  to  show 
that  he  is  specially  aggrieved  otherwise  than  by  being  required  to 
answer  objectionable  statements.     Isaac  a.  Velloman,  Ante,  464. 

3.  What  matter  should  be  stricken  from  a  pleading  as  irrelevant  and 
redundant.     Moffat  a.  Pratt,  12  How.  Pr.  R.,  48. 

4.  In  an  action  in  the  nature  of  trover,  the  usual  averment  in  the  com- 
plaint, of  the  value  of  the   property  converted,  is  not  traversable 
matter.     The  defendant  cannot  take  issue  upon  it ;  and  his  omission 
to  answer  it,  does  not  admit  its  truth.     It  is  not  a  "  material  allega- 
tion" within  the  meaning  of  section  168  of  the  Code.     Hence  where 
the  answer  does  not  deny  the  averment  of  value,  the  plaintiff  must 
notwithstanding  prove  the  amount  of  his  damages.     1854,  Connoss 
a.  Mcir,  2  E.  D.  Smilh'i  C.  P.  R.,  314. 

5.  A  mere  clerical  error  in  a  complaint — e.  g.  the  omission  in  a  com- 
plaint against  two  defendants  of  the  letter  "  »  "  in  the  word  '•  defend- 
ants,"— will  not  sustain  a  demurrer.     1853,  Cliamberlin  a.  Kaylor, 
2  E.  D.  Smith'*  C.  P.  R.,  134. 

6.  The  executor  of  an  endorser  of  a  promissory  note,  who  as  such  ex 
ecutor  is  sued  together  with  the  maker,  cannot  demur  to  the  com- 
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plaint  in  such  action  for  a  misjoinder  of  defendants,  if  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action  against  him  in 
his  representative  character.  Churchill  a.  Trapp,  Ante,  306. 

7.  In  many  cases  hypothetical  pleading  is  allowable  under  the  Code  in 
answer  which  defendant  is  obliged  to  verify.  N.  Y.  Common  Pleas, 
Brown  a.  Ruckman,  12  How.  Pr.  It.,  313. 

AMENDMENT,  3,  4 ;  ANSWER  ;  COMPLAINT  ;  CRIMINAL  LAW,  tit.  In- 
dictment, tit.  Evidence,  1,  2  ;  DEMURRER  ;  JUSTICE'S  COURT,  tit. 
Pleading;  MOTIONS  AND  ORDERS,  9,  10,  11,  13,  14, 15, 16, 17, 18, 
19 ;  VERIFICATION,  3. 

PRESUMPTIONS. 
EVIDENCE,  tit.  Presumptions. 

PROMISE  AND  NEW  PROMISE. 

CAUSE  OF  ACTION,  2,  3  ;  COMPLAINT,  23,  24 ;  EXAMINATION  OF 
ASSIGNOR,  5. 

QUESTIONS  OF  LAW  AND  FACT. 
EVIDENCE,  lit.  Presumptions,  5  ;  TRIAL,  16,  17,  18,  19. 

RAIL  ROADS. 

The  act  of  April  4,  1854,  which  confirms  railroads  already  constructed 
in  whole  or  in  part,  under  city  grants,  confirms  only  such  as  are 
constructed  under  legal,  valid  grants.  Wetmore  a.  Story,  Ante,  262. 

REAL  PROPERTY. 

CAUSE  OF  ACTION,  1 ;  COMPLAINT,  12 ;  EVIDENCE,  tit.  Presumptions, 
2;  JUDGMENT,  1,  3,  6;  JUDICIAL  SALE;  TRUSTEE,  4,  5;  TRIAL,  1. 

RECOUPMENT. 
COUNTER-CLAIM,  1 ;  JUSTICE'S  COURT,  tit.  Trial,  6. 

REFERENCE. 

1.  Where,  on  motion  to  confirm  the  report  of  a  referee,  in  an  action 
for  divorce  on  the  ground  of  adultery,  it  did  not  appear  by  the 
moving  papers  that  a  jury  trial  had  been  waived,  and  consent  to 
the  reference  had  been  given  in  writing,  and  filed,  as  required  by 
section  266  of  the  Code, — Held,  that  the  reference  was  irregular, 
and  the  motion  must  be  denied.     Diddell  a.  Diddell,  Ante,  167. 

2.  In  an  action  to  compel  specific  performance  of  a  contract  for  the 
sale  of  real  estate,  a  preliminary  injunction  was  granted  restraining 
the  defendants   from  committing  waste.     The  injunction  was  after- 
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wards  dissolved  upon  motion  founded  upon  the  pleadings.  The 
cause  was  then  referred,  and  the  referee  reported  dismissing  the 
complaint.  Before  the  entry  of  judgment  upon  the  report  the 
defendants  moved  for  a  reference  to  ascertain  their  damages  incurred 
by  reason  of  issuing  the  injunction. 

Held,  that  the  motion  for  a  reference  was  premature.  The  under- 
taking upon  issuing  the  injunction  is.  that  the  plaintiff  will  pay  lo 
the  party  enjoined,  such  damages  as  he  may  sustain  by  reason  of  the 
injunction,  if  the  court  shall  finally  decide  that  he  was  not  entitle 1 1 
thtrdo.  Such  final  decision  could  not  be  said  to  have  been  made  in 
the  case.  True  the  report  of  the  referee  was  to  that  effect.  But 
judgment  had  not  been  entered  upon  that  report.  It  might  never 
be  entered.  Until  it  is  entered,  so  that  the  decision  of  the  referee 
becomes  the  judgment  of  the  court,  the  defendants'  right  to  damages 
is  only  contingent.  (Cod>-§  222,  Dunkin  a.  Lawrence,  1  B.irh.  447). 
SupremeCt.,  Sp.  T.,  Weeks  <i.  Southwick,  12  How.  Pr.  R.,  170  And 
see  Shearman  a.  The  New  York  Central  Mills,  1 1  Ib.  2i}9, 2  Ante,  529. 

3.  An  order  referring  a  cause   to  a  referee  resident   in   a  different 
county  from  that  named  in  the  complaint  as  the  place  of  trial,  doe-* 
not  operate  to  change  the  place  of  trial  of  the  action.     Supr<m*  Cl., 
Sp.  T.,  1855,  Wheeler  a.  Maitland,  12  ll.ic.  Pr.  7?.,  35. 

4.  Report  of  referee  set  aside    under    peculiar   circumstances    upon 
grounds  of  public  policy.     Roosa  o.  The  Saugerties  and  Woodstock 
Turnpike  Road  Company,  12  HJW.  Pr.  R.,  297. 

COSTS,  11,  14,  15  ;  FORMS,  13  ;  WAIVES,  2. 

REPLY. 
ANSWER,  5. 

RETURN. 
Criminal  Law,  tit.  Trial,  C,  JCSTICK'S  COURT,  tit.  Appeal,  4,  5,  6,  7. 

SERVICE  AND  PROOF  OF. 

1.  Where  a  corporation    defendant   move   to    vacate   a  judgment   for 
irregularity  upon   the   ground  that  their  ayent  upon  whom  service 
was   made   was  not   their  "  managing  agent,'1   they  are  bound. — it 
being  a  matter   peculiarly    within    their   knowledge, — to    establish 
dairfy  that  the  agent  pervcd   was  not  one   upon  whom  service  in 
authorized  by  section  134  of  the  Code,  to  be   made.      1854,  Donadi 
a.  The  New  York  State  Mutual  Insurance  Company,  2  E.  1).  Smith's 
C.  P.  /?.,  519. 

2.  In  tin  action  in  which  judgment  wan  ultimately  entered  against  somo 
of  the  defendants  upon  failure  to  answer,  the  affidavit  inserted  in  the 
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judgment  roll,  as  the  proof  of  service,  stated  service  to  have  been 
made  upon  all  the  defendants  on  July  3,  1854.  On  a  motion  after 
entry  of  judgment  the  plaintiff's  counsel  offered  an  affidavit  stating 
that  service  was  in  fact  made  upon  one  of  the  defendants  on  April 
19  or  20,  1854. 

Held,  that  as  between  the  plaintiff  and  a  purchaser  of  the  premises 
who  bought  between  these  two  dates,  the  plaintiff  was  concluded 
by  the  affidavit  filed  in  the  judgment  roll.  The  time  when  the 
action  was  commenced  was  an  essential  fact,  which  it  was  necessary 
for  the  plaintiff  to  establish  by  evidence  before  he  could  obtain  his 
judgment.  To  allow  him  to  show  that  in  his  evidence  this  fact  is 
untruly  stated,  and  to  controvert  the  truth  of  his  own  record,  would 
not  be  admissible.  Supreme  Ct.,  Sp.  T.,  Burroughs  a.  Reiger, 
12  How.  Pr.  R.,  171. 

3.  Where  a  party,  desirous  to  appeal  to  the  New  York  Common  Pleas 
from  the  judgment  of  an  inferior  court,  makes  diligent  inquiry  for 
the  residence  of  the  respondent  within  the  county,  for  the  purpose 
of  serving  notice  of  appeal,  and  cannot  discover  his  residence,  he  is 
authorized  to  serve  the  notice  upon  the  attorney  or  agent  who 
appeared  for  the  respondent  on  the  trial.  'T'nis  is  permitted  by  the 
fair  construction  of  section  354  of  the  Code.  Loescher  a.  Nordmeyer, 
Ante,  244. 
ATTORNEY,  3;  JUSTICE'S  COURT,  tit.  Jurisdiction  1,  tit.  Default,  1. 

SET  OFF. 
ASSIGNMENT,  3. 

SHAM  ANSWER. 
ANSWER,  12,  13,  14,  15. 

SHERIFF'S  JURY. 

The  verdict  of  a  jury  on  the  execution  of  a  writ  of  inquiry  by  the 
sheriff  of  the  city  and  county  of  New  York,  to  assess  a  plaintiff's 
damages,  on  defendant's  failure  to  answer,  will  not  be  set  aside 
merely  because  the  persons  summoned  as  jurors  were  not  on  the  list 
of  jurors  selected  by  the  commissioners  of  jurors ;  no  objection  hav- 
ing been  made  on  the  execution  of  the  writ ;  and  it  not  appearing 
that  the  persons  were  not  fit  and  competent  jurors. 

Nor  because  the  complaint  was  read  in  evidence  to  the  jury  ;  it 
not  appearing  that  it  was  offered  for  any  specified  purpose  for  which 
it  could  not  properly  be  read. 

Nor  on  account  of  the  excess*  cencss  of  damages  when  the  evidence 
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on  which  the  verdict  was  rendered  is  not  disclosed  by  the  affidavits 
on  which  the  motion  was  made.     Jennings  a.  Asten,  Ante,  373. 

SPECIFIC  PERFORMANCE. 

When  an  agreement  in  relation  to  real  estate  is  in  its  nature  and  cir- 

cumstances unobjectionable,  and  the  contract  is  in  writing,  is  certain, 

and  fair  in  all  its  paAs,  is  fofan  adequate  consideration,  and  capable 

of  being  performed,  it  is  as  much  a  matter  of  course  for  a  court  of 

$  ^.*v"*y  '%*  decree  a  specific  performance,  as  for  a  court  of  law  to  give 

•  damages  for  a  breach  of  it.     Indeed  the  cases  are  numerous  .where 

equity  has  enforced"  contracts  for  the  breach  of  which  no  actfon  for 

iliun^L"  <  foiilil  IM-  in:i;n!:iiiif(l  ;it   law.      In  equity  th«-  Ira.lini:  iinjuirv 

Jp  whether  in  conscience  the  contract  should  be  enforced  ;  and  mere 

"technical  objections  that  would  defeat  an  action  at  law  for  damages 

are  not  allowed  to  produce  inequitable  and  oppressive  results.    Time 

is  not  in  general  the  essence  of  contract.     If  it  be  conscientious  that 

the   agreement   should  be  performed,   though  the  action  be  lost  at 

law.  by  the  default  of  the  very  party  seeking  a  specific  performance, 

it  will  notwithstanding  be  decreed.    Yet  the  parties  may  make  time 

the  essence  of  the  contract,  and  in  such  case  a  court  of  equity  will 

not  relieve  the  party  in  default.     Viele  a.  The  Troy  and  Boston 

Rail  Road  Company,  21  Barb.  381. 

COSTS,  25. 

STAY  OF  PROCEEDINGS. 

1.  Where  plaintiff  had  formerly  brought  an  action  for  legal  relief,  and 
his  complaint  was  dismissed  with  costs,  but  without  prejudice  to  an 
action  for  equitable   relief,  and   plaintiff,  without  having  paid  the 
costs  of  the  former  action,  now  sued  for  equitable  relief;  —  Held,  that 
the  court  would  not  stay  his  proceedings  until  the  costs  of  the  former 
suit  were  paid. 

The  rule  of  the  former  practice  in  res{H-ct  to  such  cases.     Davis 
a.  Duffle,  Ante,  363. 

2.  On  what   grounds  the  court  will  interfere  to  stay  a  mortgagee  from 
enforcing  a  foreclosure  under  the  usual  thirty  days  interest  clause. 
Hunt  a.  Keech,  Ante,  204. 

3.  Uj>on  what  terms  a  stay  of  proceedings  should  be  granted,  in  cases 
of  appeals  from  orders.     Tiers  a.  Curnulmn,  Ante,  C9  ;  Johnson  a. 
Scriver,  Ante,  208. 

4.  An  appeal  to  the  Court  of  Appeals  from  a  decision    of  the  general 
t<-rni  which  merely  affirms  an  order  of  the  special  term  overruling  a 
demurrer  to  a  complaint,  in  a  case  where  the  court  must  afterwards 
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decide  at  special  term  what  relief  shall  be  granted,  does  not  stay 
plaintiff's  proceedings,  although  suclj  gippeal  is  accompanied  by  the 
undertaking  prescribed  in  section  334  of  the  Code.  And  an  applica- 
tion for  a  stay  under  such  circumstances  should  not  be  granted. 
Ford  a.  David,  Ante,  385. 

5.  Defendant  appealed  to  the  Court  of  Appeals  from  a  decision  of  the 
general  term  of  the  Common  Pleas,  affirming  an  order  denying  his 
motion  to  vacate  a  judgment  rendered  against  him.     He  filed  an 
undertaking  on  the  appeal  in  the  sum  of  $250,  for  costs  and  damages. 
Held,  that  the  appeal  was  not  per  se  a  stay  of  proceedings ;  that  it 
was  in  the  discretion  of  the  court  to  grant  a  stay  in  such  a  case. 
Tiers  a.  Carnahan,  Ante,  69. 

6.  An  appeal  taken  to  the  general  term,  from  an  order  (under  section 
349  of  the  Code),  is  per  se,  a  stay  of  proceedings ; — and  this  without 
undertaking  or  security  given.     Supreme  Ct.,  Sp.  T.,  1855,  Stewart 
a.  The  Saratoga  &  Whitehall  Kail  Road  Company,  12  How.  Pr. 
R.,  325. 

7.  An  appeal  from  an  ordtr  is  not  per  se  a  stay  of  proceedings.    John- 
son a.  Scriver,  Ante,  208. 

8.  On  appeal  from  an  inferior  court  of  the  N.  Y.  Common  Pleas,  the 
giving  an  undertaking  on  appeal  and  service  of  copy  pursuant  to 
section  357   of  the   Code,  stays  any  further  proceedings  upon  the 
judgment  appealed  from,  but  does   not  affect  those  already  had. 
Therefore  if  execution  has  been  issued  and  levied,  before  the  appeal 
is  thus  perfected,  no  sale,   or  other  proceedings  in  execution  of  the 
judgment  can  be  had  pending  the  appeal.     But  the  levy  is  not  dis- 
charged, nor  can  the  appellant  require  the  property  levied  upon  to 
be  returned  to  him.  Smith  a.  Allen,  2  E.  D.  Smith's  C.  P.  R.,  259. 

STOCKHOLDERS. 
CAUSE  OF  ACTION,  21,  24,  25 ;  DEFENCE,  4. 

SUPPLEMENTAL  PLEADING. 
COMPLAINT,  25,  26,  27. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  A  judgment  debtor  who  appears  pursuant  to  an  order  for  his  exa- 
mination,  and   without  objection  submits   to  an  examination,  and 
omits  to  appejal  from  a  subsequent  order  appointing  a  receiver, 
waives  objection  to  the  jurisdiction  of  the  judge  to  take  the  exami- 
nation and  make  the  appointment.     Viburt  a.  Frost,  Ante,  119. 

2.  On  the  return  of  an  order  for  an  examination  in  supplementary 
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proceedings,  the  order  may  be  I'isnn'ssed  on  motion  of  the  defendant, 
if  it  appears  to  have  been  improvident!}-  granted.  Curtois  a.  Har- 
rison, Ante,  96. 

3.  The  provisions  of  the  Code  in  regard  to  supplementary  proceedings 
against  judgment  debtors,  are  not  applicable  to  judgments  against 
corporation*.     Resort  must  still  be  had,  against  corporations,  in  such 
cases,  to  the  remedies  prescribed   by  the  Revised  Statutes   against 
corporations;   whether  the  proceeding  is  under  section  292,  (Hinds 
a.  The  Canandaigua  k  Niagara  Falls  Rail  Road  Company,  10  H^w. 
Pr.  R.,  487,  10  Paige,  20),  or  under  other  provisions  of  the  Code. 
Supreme  Ct.,  Gen.  71,  1855,  Sherwood  «.  The  Buffalo  &c  New  York 
Rail  Road  Company,  12  How.  Pr.  7?.,  136 

4.  On  supplementary  proceedings,  under  section   292  of  the  Code,  the 
judgment  creditor  is  not  bound  to  examine  the  judgment  debtor  hiin- 
telf,  concerning  his  property.     He  may  lay  the  basis  for  an  order,  by 
the  examination  of  other  witnesses.     Dutches*  County  Ct.,  Graves 
a.  Lake,  12  JLw.  Pr.  R.,  33. 

5.  The    proceeding  supplementary  to  execution   provided  by  section 
294  of  the  Cx>de  is  one  merely  in  aid  of  the  principal   proceeding 
against  the  judgment  debtor,  and  mu*t  be  had  in  connection  with  it, 
and  cannot  be  resorted  to  independently  of  any  proceeding  against 
such  judgment  debtor.     Supreme    Ct.,  Gen.  T.,  1835,  Sherwood  a. 
The  Buffalo  &  New  York  City  Rail  Road  Company,  12  JIoic.  Pr. 
R.,  136. 

6.  The  plaintiff  having  recovered  judgment   against    the    defendant, 
which  was  unsatisfied,   commenced  supplementary  proceedings,  by 
obtaining  an  order  (under  §  291  of  the  Code)   for  the  examination 
of  certain  parties,  against  whom   the   defendant  had  previously  re- 
covered judgments.     On  the  return  day  of  the  order  those  parties 
appeared.     Also  the  attorney  who,  on  behalf  of  the  now  defendant, 
had  recovered  the  judgments  against  the    parties  now  sought  to  be 
examined,   attended,   and   served  on   the  judge  and  on   the  parties 
Bought  to  be  examined,  a  notice  staling  that  he  claimed  a  lien  on  the 
judgments  to  their  full  amount.     The  judge  thereupon    refused   to 
make  an  order  that  the  judgment  debtors  to  the  defendant  pay  to  the 
plaintiff  the  amounts  due  on  them. 

Held,  that  the  provision  of  section  299 — that  when  a  party  is 
summoned  before  the  judge,  under  section  294,  anil  denies  the  debt 
all«-g<-d  to  be  due,  or  claims  the  property  alleged  to  belong  to  the 
judgment  debtor,  such  debt  or  property  shall  be  recovered  only  in  an 
action  by  the  receiver — although  applicable  in  its  terms  to  one  party 
only,  embodies  a  principle  so  es.-<-ntial  to  the  rights  of  parties  that 
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it  must  be  held  applicable  to  all  cases  where  the  validity  of  a  claim, 
or  the  title  to  property  sought  to  be  applied  to  the  payment  of  the 
judgment  is  disputed.  It  could  not  have  been  intended,  and  can 
never  be  tolerated,  until  the  legislature  shall  expressly  so  declare, 
that  questions  of  this  character  should  be  decided  summarily,  or  in 
any  proceeding  but  an  action  conducted  according  to  the  established 
course  of  the  law.  Supreme  Ct.,  Gen.  T.,  1855,  Sherwood  a.  The 
Buffalo  &  New  York  City  Kail  Road  Company,  12  How.  Pr.  R.,  136. 
7.  When  a  joint  stock  association  is  sued  in  the  name  of  its  president 
or  treasurer  under  the  act  of  1849  (2  JRcv.  Stais.,  4  ed.  Ill,  §  121), 
such  officer  may,  under  §  294  of  the  Code,  be  examined  in  supple- 
mentary proceedings ;  on  showing  him  to  be  indebted  to  the  asso- 
ciation in  a  sum  exceeding  $10.  Curtois  a.  Harrison,  Ante,  96. 
JURISDICTION,  2. 

SUPREME  COURT. 

1.  The  act  of  1847  (Laws,  641,  ch.  470.)  does  not  in  terms  confer  the 
power  upon  each  justice  of  the  supreme  court  to  open  and  hold 
courts  at  any  time,  at  chambers,  for  hearing  proceedings  and  cases 
of  an  equitable  nature  ;  nor  does  it  in  spirit  confer  any  such  author- 
ity. The  statute  is  that  any  justice  of  the  supreme  court  may  make 
orders  in  equity  at  any  time  in  term  or  vacation,  "  which  have  here- 
tofore been  made  by  the  chancellor  out  of  term : "  not  that  any 
justice  can  whenever  and  wherever  he  pleases,  open  and  hold  a  court 
for  the  transaction  of  business  in  equitable  suits  and  proceedings 
which  a  court  can  transact.  There  is  a  vast  difference  between  the 
bare  making  of  an  order  by  a  judge  as  such,  and  his  holding  a  court 
that  makes  orders.  In  the  former  case  his  act  is  in  personam,  while 
in  the  latter,  his  person  is  legally  invisible  ;  the  court  being  the 
active  machine  ;  the  person  of  the  judge  holding  a  similar  relation 
to  it  that  the  mind  does  to  the  body.  The  statute  authorizes  each 
justice  to  make  orders  in  equity,  in  term,  time,  or  vacation,  but  it 
confers  no  authority  on  the  justices  to  open  or  hold  courts  at  cham- 
bers for  the  purpose  of  granting  orders.  When  the  statute  was 
passed,  it  was  well  understood  that  applications  for  the  sale  of  the 
real  estate  of  infants  and  the  like,  could  only  be  made  to  the  chan- 
cellor in  term,  time,  or  on  regular  motion  days.  This  section  was 
undoubtedly  enacted  to  confer  the  same  authority  on  each  justice  out 
of  court,  which  the  chancellor  individually  had  usually  exercised 
"  out  of  term,"  and  no  more.  If  the  legislature  had  intended  the 
equity  side  of  the  supreme  court  should  always  be  open,  so  that  each 
justice  could  hold  a  court  at  any  time  or  place  that  equity  business 
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should  be  presented  to  him,  they  would  have  so  declared.  Book- 
hout's  Case,  21  Barb.,  348. 

2.  It  seem*  that  the  provision  of  the  Revised  Statutes  (2  Rev.  Stats. 
173,  §  37,)  requiring  the  court  of  chancery  to  dismiss  suits  for  pro- 
perty not  exceeding  one  hundred  dollars  in  value,  is  virtually  re- 
pealed by  section  3  of  article  6  of  the  constitution  of  1846,  which 
gives  to  the  supreme  court  a  general  jurisdiction  in  law  and  equity, 
and  by  the  absence  of  any  provision  in  the  Code  for  the  dismissal  of 
equitable  actions  coming  within  the  description.  Supreme  Ct.,  Sp. 
T^  Cobine  a.  St.  John,  12  How.  Pr.  JR.,  333,  Mallory  a.  Norton,  21 
Barb.  424. 

CRIMINAL  LAW,  tit.  New  Trial,  2 ;  MOTIONS  AND  ORDERS,  1 ; 

TRIAL,  3,  7. 

SURETIES. 

CAUSE  OF  ACTION,  20,  22;  COMPLAINT,  5;  NOTICE,  8,  9. 

TRIAL. 

1.  In  an  action  brought  to  procure  the  judgment  of  the  court  that  a 
conveyance  of  land  made  by  the  defendant  was  fraudulent,  that  the 
defendant  holds  the  land  fraudulently,  and  that  he  be  declared  to 
hold  it  in  trust  for  the  plaintiff*,  in  an  action  brought  for  the  determi- 
nation of  an  interest  in  real  property.     The  county  where  the  land, 
or  some  part  thereof,  is  situated,  is  the  proper  place  of  trial  for  such 
an  action.    Wood  a.  Ilollister,  Ante,  14.     And  see  Starks  a.  Bates, 
12  How.  Pr.  R.,  465. 

2.  As  to  the  proper  practice  in  moving  to  change  the  place  of  trial,  see 

And'.  15,  n. 

3.  A  non-resident  plaintiff  brought  an  action  in  the   Supreme  Court 
against  a  resident  of  Kings  county,  naming  Dutches*  as  the  place  of 
trial.     The  plaintiff  afterwards   noticed    a    motion    to   correct   th« 
answer.     The  defendant  thereafter  procured  from  the  county  judg<; 
of  Kingt  county  an  order  that  plaintiff  show  cause  why  the  place  of 
trial  should  not  be  changed  to   Kings  county,  accompanied  with  a 
Btay  of  proceedings.     The  plaintiff  disregarded  the  stay,  and  took  an 
order  by  default  for  the  correction  of  the  complaint,  and  moved  to 
vacate  the  stay  and  order  granted  by  the  county  judge.    The  defend- 
ant at  the  same  time  moved  to  set  aside  his  default  as  irregular,  in 
thai  it  was  taken  while  the  stay  was  in  force. 

Held, — 1.  That  until  an  order  had  been  made  by  the  Supreme 
Court,  changing  the  place  of  trial,  the  cause  was  triable,  within  the 
meaning  of  section  401  of  the  Code,  in  the  county  where  the  plaintiff 
brought  it. 
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2.  That  the  county  judge  of  Dutchess  county  was  the  only  county 
judge  who  had  power  to  make  an  order  in  the  suit. 

3.  That  an  application  to  the  court  to  change  the  place  of  trial 
must  be  granted.     Askins  a.  Hearns,  Ante,  184. 

4.  Upon  what  principles  and  under  what  state  of  circumstances  a 
change  of  the  place  of  trial  should  be  ordered  in  a  criminal  action, 
upon  the  ground  that  in  the  original  county  a  fair  and  impartial  trial 
cannot  be  had.    The  People  a.  Baker,  Ante,  42. 

5.  Ordinarily  where  the  place  of  trial  is  changed,  an  adjoining  county 
is  selected.    The  People  a.  Baker,  Ante,  42. 

6.  But  if  circumstances  require  a  change  to  a  more  remote  county,  it 
may  be  ordered.    Ib. 

7.  A  resident  of  Schenectady  county,  brought  suit  against  a  resident  of 
Schoharie  county,  upon  a  promissory  note ;  naming  in  his  complaint 
Albany  county  as  the  place  of  trial.     The  defendant  in  due  time 
served  a  demand  that  the  trial  be  had  in  the  proper  county.     He 
thereafter  answered ;  and  on  the  foregoing  facts  and  on  the  ground 
of  convenience  of  witnesses,  he  noticed  a  motion  to  change  the  place 
of  trial  to  Schoharie  county.     Before  the  motion  came  on  to  be  heard 
the  plaintiff  served    an   amended   complaint,   naming   Schenectady 
county  as  the  place  of  trial. 

Held,  upon  the  motion, — 1,  that  the  defendant  at  the  time  of 
noticing  his  motion  was  entitled  to  move  upon  two  grounds  ; — he 
had  demanded  that  the  trial  be  had  in  the  proper  county,  while  the 
defendant  had  not  tendered  a  consent  that  it  should  be  changed ; 
( Code,  §  126,  subd.  1) — and  his  affidavit  showed  that  the  convenience 
of  witnesses  required  a  change.  (75.,  subJ.  3). 

2.  That  the  amendment  of  the  complaint  deprived  the  defendant 
of  the  first  ground  of  his  motion.     The  venue  was  now  in  a  proper 
county,  though  not  in  the  county  to  which  the  defendant  desired  to 
have  it  changed. 

3.  That  the  place  of  trial  should  be  changed  to  Schoharie  upon  the 
ground  of  convenience  of  witnesses.     Although  the  amended  com- 
plaint destroyed  the  issue,  so  that  technically  the  cause  was  not  at 
issue  when  the  motion  came  on  to  be  heard,  yet  as  it  is  expressly 
provided  that  the  plaintiff's  right  to  amend  his  complaint  shall  be 
without  prejudice   to  the  proceedings   already  had,  the  defendant 
could  not  be  turned  out  of  court  upon  his  motion  upon  the  ground 
that  it  was  premature.    Supreme  Cl.,  Sp.  T.,  1855,  Toll  a.  Cromwell, 
12  How,  Pr:R.,  79. 

8.  Of  the  abolition  of  feigned  issues,  and  of  the  jury  trial  under  the 
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Code,  in  actions  for  divorce  on  the  ground  of  adultery.     Forest  a. 
Forest,  Ante,  144. 

9.  In  an  action  for  a  divorce  on  the  ground  of  adultery,  in  which  issues 
are  raised  by  the  pleadings  themselves,  it  is  now  not  necessary  to 
frame  issues  for  jury  trial ;  but  the  issues  joined  by  the  pleadings 

may  be  tried.     Parker  a.  Parker,  Ante,  460. 

10.  Where  a  claimant  under  a  will  produces  such  will,  duly  proven, 
and   presumptively  valid,  the  adverse  party  has  no  right  to  frame 
issues,  to  be  tried  by  a  jury,  for  the  purpose  of  contesting  the  validity 
of  the  will,  if  such  party  has  previously  contested  the  will  unsuccess- 
fully before  a  jury.    Nichols  a.  Romaine,  Ante,  122. 

11.  In  an  action  against  several  defendants,  one  of  them,  Dewey, 
answered  and  served  notice  of  trial,  before  the  summons  had  in  fact 
been   served   upon   another,    Ward.      The    latter    was   afterwards 
served  ;  but  before  the  time  of  answering  had  expired  or  an  answer 
had  been  served  by  Ward,  the  issue  between   the   plaintiffs  and 
Dewey  was  reached  upon  the  calendar;  and  no  one   appearing  for 
the  plaintiffs,  the  counsel  for   Dewey  moved  for  and  obtained  an 
order  dismissing  the  complaint. 

Jit  Id,  on  motion  to  set  aside  this  order,  that  the  notice  of  trial  by 
the  defendant  Dewey  was  premature,  and  the  order  dismissing  the 
complaint  as  to  him  was  irregular.  The  cause  was  not  ready  for 
trial.  An  action  cannot  regularly  be  brought  to  trial  until  it  is  in  such 
a  situation  that  a  final  judgment  can  be  rendered  between  all  the 
parties.  It  cannot  be  tried  in  sections  without  leave  of  the  court. 
The  court  may  direct  that  separate  trials  be  had  between  the 
several  parties  to  the  action. 

Nor  where  an  action  is  at  issue  as  against  all  of  several  defendants, 
may  any  one  of  them  give  notice  of  trial,  and  upon  the  failure  of  the 
plaintiff  to  appear,  take  a  judgment  ngain.-t  him  by  default.  When 
it  is  said  in  sections  2oG  and  2i8  of  the  Code  that  either  party  may 
give  notice  of  trial,  it  is  intended  that  the  notice  which  shall  give  the 
right  to  bring  on  the  trial  of  the  action,  must  be  given  by  one  or 
the  other  of  the  parties  to  all  the  issues  liable  at  the  same  time.  If 
there  be  several  defendants  who  are  each  entitled  to  notice  of  trial, 
all  must  have  notice  before  the  plaintiff  can  move  on  the  trial.  On 
the  other  hand  all  the  defendants  must  have  given  notice  of  trial  to 
the  plaintiff  before  any  of  them  can  move  on  the  trial  as  against  the 
plaintiff.  If  a  plaintiff  fail  to  prosecute  his  action  against  several  de- 
fendants with  diligence,  one  of  defendants  may,  in  a  proper  case, 
and  upon  motion  for  that  purpose,  have  the  action  dismissed  as  agnin-l 
him,  leaving  it  to  stand  against  the  other  defendants.  (Burn  hum  a. 
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De  Bevoise,    8  How.  Pr.  R.,   159).    Supreme  Ct.,  Sp.  T.,    1854; 
Ward  a.  Dewey,  12  How.  Pr.  It.,  193. 

12.  On  a  trial  the  plaintiffs'  counsel  having  examined  a  witness,  before 
dismissing    the    witness  from  the  stand,   publicly  inquired  of  the 
defendants'   counsel  whether  any   of  the  facts  testified  to  by  him 
•would  be  controverted  on  the  trial ;  to  which  the  defendants'  counsel 
replied, — no.     The    right   to   cross-examine    the   witness   was   not 
reserved  by  the  defendants' counsel.     At  the  close  of  the  trial  the 
defendants'  counsel  called  the  said  witness  for  further  examination. 
The  witness  did  not  appear,  and  the  defendants'  counsel  called  upon 
the  plaintiffs  to   produce  him,  which  they  declined  to  do,  saying,  he 
had  gone  home  without  their  leave,  and  that  they   had  received  no 
intimation  until  after  the  witness  had  left,  that  his  further  examin- 
ation  was  desired.     This  was  one  ground  upon   which,  after  the 
evidence  on  both  sides  was  in,  the  defendants  moved  for  a  nonsuit. 

Held,  that  under  these  circumstances  the  plaintiffs  were  under  no 
obligation  to  detain  the  witness  for  the  purpose  of  further  examin- 
ation by  the  defendants'  counsel.  Counsel  should  avail  themselves 
of  the  opportunity  to  cross-examine  before  the  witness  leaves  the 
stand  ;  unless  the  court,  for  some  good  reason,  should  allow  them 
the  privilege,  at  a  subsequent  stage  of  the  trial.  In  this  case,  the 
plaintiffs'  counsel  had  good  reason  to  suppose  the  witness  would  not 
be  wanted  further  by  the  defendants.  Sheffield  a.  The  Rochester 
&  Syracuse  Hail  Road  Company,  21  Barb.,  339. 

13.  Of  the  control  of  the  court  over  the  course  of  a  cross-examination. 
Peck  a.  Richmond,  2  E.  D.  Smith's  C.  P.  R.,  380. 

14.  The  Code  has  not  rendered  it  necessary  or  proper  that,  in  actions 
for  divorce,  the  question  of  alimony  should  be  submitted  to  the  jury. 
The  amount  of  alimony,  and  the  proper  order  for  the  custody  and 
maintenance  of  the  children,   are  matters  for  the  consideration  of 
the   court.     Forest  a.  Forest,  Ante,  144. 

15.  Whether  in  an  action  for  a  divorce  the  court  might  not,  under  its 
general  authority  to  propose  questions  to  the  jury,   direct  them  to 
find  specially  the  value  of  defendant's  property,  with  a  view  to  use 
such  finding  as  one  of  the  elements  to  be  afterwards  considered  in 
connection  with  other  circumstances  in   determining  what  alimony 
should  be  awarded  to  the  plaintiff, —  Query  ?    lb. 

1G.  Under  section  261  of  the  Code,  it  rests  in  the  discretion  of  the 
presiding  judge,  at'  the  trial,  to  submit  such  questions  to  the  jury  as 
at  the  time  "lie  thinks  proper  ;  and  if  upon  appeal,  it  appears  evident 
that  upon  the  whole  verdict  the  respondent  is  entitled  to  judgment, 
the  circumstance  that  in  addition  to  a  finding  upon  material  questions, 
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there  is  also  a  finding  upon  some  tb%t  are  not  material  to  any  deter- 
mination to  be  made  by  a  jury, — f.  g.  that  in  a  divorce  case  they 
have  found  upon  the  question  of  alimony,— ought  not  to  vitiate  the 
verdict  upon  the  questions  properly  submitted  to  them.  Ib. 

17.  An  order  made  under  section  265  of  the  Code — which  authorizes 
a  judge  to  direct  that  a  motion  for  a  new  trial  upon  exceptions  shall 
be  heard  in  the  first  instance  at  general  term,  and  that  judgment  in 
the  meantime  shall  be  suspended, — is  but  a  single  direction.     The 
judge  at  circuit  is  not   authorized   to    direct    that   the  application 
be   heard   at   the  general   term,   and  at  the  same  time   to  allow 
the  prevailing  party  to  proceed  to  judgment  upon  the  decision  at 
the  circuit.     If  he  will  order  the  case  to  be  heard  at  a  general 

term  in  the  first  instance,  he  must  also  direct  the  entering  of  judg- 
ment to  be  suspended.  Therefore  where  the  clerk  in  entering  such 
a  direction  in  his  minutes,  merely  stated  that  the  court  directed  that 
the  exceptions  be  heard  in  the  first  instance,  at  a  general  term, — 
Held,  that  this  direction  should  be  construed  to  operate  as  a  stay  of 
proceedings  upon  the  decision  the  review  of  which  had  been  thus 
ordered  to  be  had  before  another  tribunal.  The  entry  was  informal. 
But  it  could  not  be  doubted  that  the  judge  intended  to  make  the 
order  authorized  by  law.  Supreme  Ct.,  Sp.  7'.,  1855,  Roosa  a.  Sny- 
der,  12  H.JW.  Pr.  R.,  285. 

18.  Where  a  cause  is  tried  before  the  court  without  a  jury,   it  is  im- 
proper for  the  court  to  direct  a  judgment  subject  to  the  opinion  of  the 
general  term ;  and  the  cause  cannot  be  brought  before  the  general 
term  upon  such  order. 

That  order  can  only  be  made  in  cases  of  trial  by  jury. 

A  decision  in  case  of  trial  by  the  court  or  by  referees  can  only 
be  reviewed  upon  appeal;  and  a  judgment  is  essential  as  the  basis 
of  such  appeal.  Malloy  a.  Wood,  Ante,  369. 

19.  Sundry  objections  to  the  regularity  of  a  sealed  verdict — that  it  ap- 
peared by  affidavit  of  a  juror,  that  the   verdict  was  assented  to 
merely  as  a  rute  to  enable  the  jury  to  separate, — that  it  appeared  by 
affidavit  of  the  constabl',  that  he  permitted  the  jury  to  separate  be- 
fore they  had  agreed, — that  the  direction  given  by  the;  judge  to  the 
jury  to  bring  in  a  sealed  verdict,  was  given  without  consent  of  plain- 
tiff's counsel, — that  after  the  jury  had  pone  out,  the  judgt-  tint  an 
instruction   to  them  by  the  sheriff,  instead  of  rrcalling  them,  and 
giving  it  personally, — that  each  juror  did  not  tiyn  the  verdict  before 
they  M-paratcd, — that  all  the  jury  did   not   definitely  absent  to  the 
verdict  wlu-n   they  were  polled, — overruled.     Supreme  Ct.,  Sp.  T., 
Green  a.  Bliss  12  How.  Pr.  R,  428. 
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20.  It  is  well  settled  that  even  in  case  of  an  action  for  a  merely  per- 
sonal tort,  the  court  has  power  to  set  aside  the  verdict,  on  the  ground 
of  excessive  damages. 

But  in  such  action  the  court  will  only  interfere  when  it  appears 
from  a  comparison  of  the  damages  awarded  by  the  jury  with  the 
facts  proved  before  them,  that  they  acted  from  undue  motives,  or 
under  some  gross  error.  Blum  a.  Higgins,  Ante,  104. 

21.  A  new  trial  may  be  granted  for  inadequacy  as  well  as  for  excess  of 
damages.  1854,  Richard  a.  Sandford,  2  E.  D.  Smith's  C.  P.  JR.,  349. 

CRIMINAL  LAW,    tit.   Trial,    New   Trial;    EXCEPTION  ;    JUSTICE'S 
COURT,  tit.  Trial ;  REFERENCE,  3. 

TRIAL  FEE. 

COSTS,  18. 
TRUSTEE. 

1.  Of  the  English  rule,  and  former  rule  in  this  State,  that  trusts  were 
honorary,  and  that  a  trustee  as  such  had  no  claim  to  compensation. 
Wagstaffa.  Lowerre,  Ante,  411. 

2.  Of  the   rules   on   this   subject  now   adopted  in   this    and  other 
States.     Ib. 

3.  In  this  State,  a  trustee  is  now,  as  a  general  rule,  and  in  the  absence 
of  any  agreement  upon  the  subject,  to  be  allowed  upon  the  settle- 
ment of  his  accounts,  commissions  at  the  rates  awarded  by  statute  to 
executors  and  administrators.     Ib. 

4.  A  trustee  is  not  limited  to  commissions  upon  that  part  of  the  estate 
which  has  become  personal  property.    Ib. 

5.  In  allowing  and  computing  commissions  to  a  trustee  of  real  and 
personal  estate,  the  proper  basis  of  allowance  is  the  amount  of  pro- 
perty held  in  trust;  without  distinction  as  to  the  nature   of  the 
property.  Ib. 

6.  Of  the  doctrine  of  the  common  law  respecting  trusts  of  real  property. 
Throop  a.  Hatch,  Ante,  23. 

UNDERTAKING. 

ARREST,  3  ;    ASSIGNMENT,  4 ;    COSTS,  1 ;    EVIDENCE,  tit.  Presump- 
tions, 6  ;  FILING,  3 ;  FORMS,  14 ;  PARTIES,  3. 

VERDICT. 
APPEAL,  12;  COMPLAINT,  17 ;   SHERIFF'S  JURY  ;  TRIAL,  19. 

VERIFICATION. 

1.  A  verification  of  a  complaint  by  attorney  stated  that  he  knew  the 
contents  of  the  complaint,  "  and  that  the  same  is  true,  except  as  to 
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VERIFICATIOX- 


matters  stated  on  information  and  belief,"  &c. — instead  of  saying  **  is 
true  to  his  knowledge,''  ice, 

Held,  that  the  verification  was  insufficient,  and  a  motion  to  strike 
out  an  unverified  answer  was  denied  on  that  ground.  Supreme  Ct., 
Sp.  T.,  Tibballs  a.  Selfridge,  12  How.  Pf.  /?.,  64. 

2.  In  an  action  brought  against  a  husband  and  wife,  to  procure  a  deed 
of  lands  made  since  1844  by  a  third  person  to  the  wife,  adjudged 
fraudulent  and  void  as  against  creditors  of  the  grantor,  the  answer 
must, — if  the  complaint  is  verified, — be  verified  by  both  the  husband 
and  the  wife.     The  wife's  interest  in  a  legal  point  of  view  is  distinct 
and  separate  from  that  of  her  husband.     Her  right  under  the  deed, 
if  it  should  be  held  valid,  would  amount  to  a  separate  estate  which 
she  would  have  a  right  to  dispose  of  under  the  statutes  of  18  IS  and 
'49,    independently   of   her  husband.     Supreme  Ct.,  Gen.  T.,  1855, 
Youngs  a.  Seely,  12  How.  Pr.  R.,  395. 

3.  A  party  who  desires  to  avail  himself  of  the  privilege  granted  by  the 
act  of  1854,  (Laws  of  1854,   153) — which  provides  that  the  verifi- 
cation of  any  pleading  may  be  omitted  when  the  party,  if  examined 
as  a  witness,  would  be  privileged  from  testifying  to  the  truth  of  the 
matter  denied  by  the  pleading — must  do  so  by  denying  the  allegation, 
and  omitting  to  verify  his  pleading. 

Therefore  where  a  de-fondant  stated  in  his  answer  that  he  declined 
to  answer  certain  allegations  in  the  complaint,  on  the  ground  that 
such  answer  might  subject  him  to  a  criminal  prosecution, — Held,  that 
the  effect  of  his  answer  was  to  admit  for  the  purposes  of  the  action, 
the  allegation  in  question.  Supreme  Ct.,  Sp.  T.,  1855,  Scovill  a. 
New,  12  How.  Pr.  7?.,  319. 

4.  A  judgment  upon  confession  was  entered  upon  a  statement  verified 

in    the    following    form,  "  County   of ss.     li.  K.  P.,  defendant, 

being  duly  sworn,  says  he  believes  the  above  statement  of  confession 
is  true." 

II  Id  a  sufficient  verification.  The  Code  requires  that  the  state- 
ment be  "verified  by  his  oath."  If  a  defendant  is  required  in  all 
cases  to  swear  that  the  statement  it  tru--,  without  adding  "  as  lie 
believes,"  or  "  to  the  best  of  iiis  belief,"  or  that  "  he  believe*  it  to  be 
true,"  there  will  be  many  cases  where  the  party  cannot  secure  to  a 
deserving  creditor  the  preference  which  he  ought  to  have.  Suppose 
haste  necessary,  rendering  it  im|>ossible  to  ascertain  immediately  the 
precise  sum  a  debtor  may  owe  his  creditor  to  whom  he  wishes  to 
give  u  judgment ;  unless  this  mode  of  verification  may  be  adopted, 
the  judgment  could  not  be  confessed.  To  hold  this  form  good  could 
work  no  ii  justice  ;  for  if  the  judgment  should  be  for  too  much,  it 
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could  be  reduced  on  determining  the  precise  amount ;  and  in  case 
the  plaintiff  should  refuse,  the  court  would  compel  its  reduction  on 
the  application  of  the  defendant,  or  any  other  person  interested. 
The  defendant  on  such  an  affidavit  could  be  convicted  of  perjury. 
lie  would  not  be  allowed  to  shield  himself  from  the  consequences  of 
crime  on  the  pretence  that  he  swore  only  to  his  belief,  unless  he  had 
good  grounds  for  his  belief.  Delaware  a.  Ensign,  21  B.irb.,  85. 

WAIVER. 

1.  The  objection  to  the  jurisdiction  of  the  Common  Pleas  over  an 
appeal  from  a  judgment  entered  upon  direction  of  a  single  justice  of 
the  Marine  Court,  is  not  waived  by  appearing  and   arguing   the 
appeal  upon  the    merits    without   objecting.     The    People  on  rel., 
Debenetti  a.  The  Clerk  of  the  New  York  Marine  Court,  Ante,  309. 

2.  When  a  party  proceeds  to  try  a  cause  under  an  order  of  reference, 
he  thereby  waives  any  right  to  appeal  from  that  order.     Ubsdell  a. 
Root,  Ante,  142. 

3.  Of  the  effect  of  laches  in  making  application  for  leave   to   settle  a 
case  after  the  expiration  of  the  time  allowed  for  so  doing.     Robinson 
a.  The  Hudson  River  Railroad  Company,  Ante,  115. 

COSTS,  23,  24;    JUSTICES'  COURT,    tit.  Adjourment,  f>,  tit.   Trial,  4; 
REFERENCE,  1 ;  SUPPLEMENTARY  PROCEEDINGS,  1. 

WILL. 

A  policy  of  insurance  on  buildings  does  not  pass  under  a  general 
devise  of  personal  estate,  but  the  representatives  of  deceased  take 
such  moneys  as  may  be  realized  upon  it,  in  trust  for  the  parties 
interested  in  the  property  insured.  Eagle's  Case,  Ante,  218. 

WITNESS. 

1.  Under  a  general  objection  to  the  competency  of  a  witness,  objections 
to  the  competency  of  individual  answers  given  by  him  cannot  be 
raised.    Anonymous,  Ante,  102. 

2.  Where  an  instrument — whether  sealed  or  unsealed — is  attested  by 
a  subscribing  witness,  the  execution  of  it  must  be  proved  in  an 
action  upon  it,  by  such  witness,  or  facts  must  be  shown  excusing  the 
absence  of  such  witness.     It  is  not  competent  to  prove  the  execution 
in  the  first  instance  by  an  original  parly  to  the  instrument  who  ha3 
assigned  it  to  the  plaintiff.    King  a.  Smith,  21  Barb.,  158.    And  see 
Story  a.  Lovett,  1  E.  D.  Smith's  G.  P.  JR.,  153  ;  Ante,  523. 

3.  Where  the  subscribing  witness  to  a  note  purchased  it,  and  brought 
suit  upon  it,  Held, — that   he  could  not  recover  upon  proof  of  his 
handwriting  as  such  witness      A  party  is  not  excused  from  calling 
a  subscribing  witness  by  the  disqualification  of  such  witness,  where 
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WRIT   9T    ERROR. 


the  disqualification  is  the  result  of  the  party's  own  act.     Edwards  a. 
Perry,  21  Barb.,  600. 

4.  Under  the  act  of  1855  (Laws  of  1355/24  ch.  20) — which  authorizes 
an  attachment  against  a  witness  subpoenaed  before  a  committee  of 
the  New  York  Common  Council,  and  refusing  to  answer  •'  any 
proper  question  ;" — those  only  are  proper  questions  whick  are  perti- 
nent to  tho  investigation  and  connected  with  the  subject  referred, 
and  which  relate  to  matters  within  the  power  of  the  common  council 
to  inquire  about 

A  witness  subpoenaed  under  that  act  is  privileged  from  answering 
any  questions,  his  answers  to  which  can  have  a  tendency  to  expose 
him  to  any  kind  of  punishment  upon  a  criminal  charge.  Van  Tine 
a.  Nuns,  Ante,  39. 

COMPLAINT,  15  ;  COSTS,  16,  17  ;  CRIMINAL  LAW,  tit.  Evidence,  8,  8  ; 
EVIDENCE,  tit.  In  certain  Action* ;  EXAMINATION  OP  ASSIGNOR  ; 
EXAMINATION  OF  PARTIES  ;  JUSTICE'S  COURT,  tit.  Appeal,  10  ; 
TRIAL,  12,  13. 

WRIT  OF  ERROR. 
CRIMINAL  LAW,  tit.  Indictment,  8,  9  ;  tit.  Trial,  6. 


